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.    .  INTRODUCTION 

>  A  history,  once  thought  ancient  and  dead,  has  risen  to  challenj^  this 
generation  of  Americans.  As  never  before^  since  the  dajrs  of  the  last 
centoxy  when  they  vrore  forced  to  fiffht  xnilitarilv  for  their  lands^  their 
d&^eedoms,  and  their  existence,  the  Indian  peoples  of  our  country  are 
today  stirring  both  the  consciousness  4Uid  conscience  of  the  Govern- 
ment and  aU  elements  of  the  N'ation.     *  - 

-  It  is  the  fortune  of  this  generation  to  be  the  first  in  our  long  history 
to  listen  attentivel;^  to  the  Indians^  and  thereby  to  be^:in  to  nndcrstand 
what  they  are  saying,  to  reco<]:nize  realistically  their  own  pointe  of 
view^  as  a  unique  part  of  our  population,  and  to  heed  their  voiced for 
the  righting^of  wrongs, 'the  endmg  of  frustr^tions^and  despair-^  and 
the  attainment  of  their  needs  and  aspirations  as  Indians  and  as  free 
and  proud  Americans,  '  *  -  • 

It  is  generally  believed,  mistakenly,  that  the  Feders^i  Government 
owes  the  American  Indian  the  obligation  of  its  trusteeship  because  of 
the  Indians'  poverty,  or  because  of  the  Government's  wrongdoing  in 
the  past*  Certainly  American  Indians  are  stricken  with  poverty,  and 

~  vSdthout  qpoestifm  the  G^^  abused  the  trust  given  it  by  xhe 

Indian  people,  Eut  what  is  not  generally  known^  nor"understood,-ris 
that  witnin  the  federal  system  ti^e^  Government's  relation^bdp  with  the 
Indian  people  sind  their  sovereign  rights  are  of  tfie  highest  legal  3tand- 

"ing,  established  throiXgh.  solemn  treaties,  and  by  layers  of  judicial  and 
legislative  actions.  ^  ^ 

Perhaps  someday  in  the  future,  the  Indian  people  may  return  to 
the  bargaininig  table  to  renegotiate  .and  reshape  those  solemn  agree- 
ments.  Sut  it  must  be  done  as  equals,  and  not  as  one  party  coming,  on 
its  knees^  pleading  as-iaferiors .  .  ^     S  ^- " 

For  the  Federal  Government  to  continue  to  luiilaterally  brc^^  its 
agreement,  especially  to  a  people  as  unique  to  our,  history  as  are  the 
Indians,  would  constitute  moral  and  legal  malfeasance  of  the  highest 
order.    ,  ^  —     '  ' 

Todavv-the  past  must,  be  used  as  a  backdrop,  rather  xhan  as  an  m- 

_*dictnienL  Bi^  is  a  backdrop  that  explains  most  of  what  must.be 
known  about  the  present-day  condition  of  Indians-and  their  relations 
with  the  Govempa^nt  and  the  rest  of  the  American  people.  It  is  a  way 
of  seeing  into  the  mind  of  the  Indian?  people  of  today.^  From  the 
earliest  days  of  European  settlement  in  what  is  now  the  United  States, 
and^  more  pertinently,  since,  the  founding  of  the  Republic,  lie  Indians 
have  been  subjected  to  ambivalent  attitudes  and  policies  by  the  ad- 

"^v^mcing  iK>n-l3?dmn  society  and,  after  17S9j  by  the  united  StatesJGov- 
emmeiit  itself.  On,  the  ^jd:e'^rmdy-^^  employed  to 

force  them  to  cease  being  Indians  and  to  conform  to  the'^  dominant 
society,  while  on^  the  other  hand  they  have  been  led  to  believe,  in  part 
and  from  time  to  time^  that  the  Grovemment  would  support  their  r^ght 
to  survive  as  Ihdians  and  to  practice  their  own  culture — a  determina- 


tion,  ^hicli  despite  every  adversity  and  pressure,  .hey  have  inah>- 
*"ThcT**Wo1u?;aved-  tint  it  has  been  at  a  Rreat  eo.t  to  thenu  The 

ho^a^^  W/^^^  the  Indian  people  have  asserted 

n^S^A^^\y^coT^ted  ^til  they  themselves  covdd  af^van  be  allowed 
■  to  deteiSL^ne  t^^^  and,  tke  all  free  Americans,  manage  and 

""&f4"SSt^kSe  central  question :  Is  the  A-^can^^^^^^ 
now^C^ Tears  old,  and  100  fall  years  beyond  the  era  of  the  little  ±>ig- 
hoSi— yet^^ture  cnoufjh  and  iecnre  en^/;h  to  tolemtc,  evi^  to  en- 
coSi^e,  ^iri  the  laPger  culture,  societies  of  Indian  people  who 
wi^hto  itiaintain' their  own  unique  tribal  -ovornments,  cumircs.,  and 

religions?  i  ^     .  "  ^  " 

As  Felix  Cohen  once  said : 

T-r  rrro  fic-Hi-  foT  elvU  Ubertlcs  for  our  side,  we  show  that  we  beUeve  not  in  civil 
lilSrtTes  in  ou?^d"  But^^^^^  those  of  us  who  never  were  I^'^^^^^^^^^  ?.^^jf = 
IJcS^t  to  be  ipdians  fight  fdr  the  Ihdian  cause  of  self-i?overnment^e  are  fights 
S5n?r^SethSig  Ihatis  not  limited- by  accidents  of  race  a°<l.^£etS,,^^^'5^: 

Sn^siTr^rt?  orn^u'weTr?  ™  Tast  b^st  hope  o^  earth.  And  these 

are  Snsses  w-hich  should  carry  us  through  many  defeats.  , 

The  question  goes  far  beyond  that-of-  "restitution^'  for  past  wrongs. 
From  tie  misdirected  prcs'ent,  can  the  United  States  Government  re- 
direct its  relations  with  the  American  Indians  to  enable  them  to  deter- 
mine theirown  lives  now,  and  in  the  future?  be 
•  The  question  is  ringing  loudly  m.  our  ears  today,  ^o^  will  be 
stilled — today  or  tomorrow — until  it  is  answered.  ^ 


ERIC 


9 


A  P<?LI€Y  FOR  THE  FUTURE 

This  final  report  of  the  American  Indian  Policy  Kcvicw  C  oniiuission 
represents  2  years  of  intensiv^e  investigative  work  encompassin^*^  die 
entire  fieldC  of ; Federal-Indian  relations.  The  last  such  investigation 
occurred  almost  50  years  ago.  The  conclusions  of  that  investigation 
and*  its  condemnation  of  the  policies  which  had  governed  Federal  ad- 
ministration over  the  preceding  50  years  brought  aii  abrupt  shift  in 
the  £tatutoi^  policies  governing  tlife  Fjederal- Indian  relations,  a  com- 
plete repudiation  of  the  policies  which  had  controlled  f  ixDm  the  late 
aSOO's  to  the 'mid-1930 '9-.  And  yet  the  American  Indian  today  finds 
'himself  in  a  position  little  better  than  that  which  he  enjoyed  in  192S 
when  the  ^feriam  Report  was  issued. 

Jit  hus  bee^  the  fortuiHi  of  tliis^jCTommission  to  be  the  first  in  the 
long  history  of  tliis  Nation  to  lislen  attentively  to  the  voice  of  the 
Indian  rairlicr  than  the  Indian  expert.  The  findings  and  recomnienda* 
tioiis  which  appear  in  this  report  are  founded  on  that  Indian  voiw.  It 
can  orJy  be  hopw^d  that  this  Commission  will  be  seen  as  a  watershed  in 
the  long  and  often,  tarnished  histoiy  of  this  coimtry^s  treatment  of  it§, 
original  people.  "  ^ 

What  are  the  explanations  for  the  circumstances  in  whicli  the  In- 
dian'^finds  himself  today?  Fi^t  and  foremost  are  the  consistently 
damaging  Federal  policies  of  the  past — policies  which  sought  througli 
the  first  three-quarters  of  the  19tli  centurv  to  remove*  the  Indian 
people  from  the  midst  of  the  European  settlers  bv  isolating 'them  on 
reserv^ations ;  and  policies  which  after  accomplisning  isolation,  were 
then  directed  toward "  breaking  down  their  social  and  go\*ernmental 
structures  sCnd  throwing  their  land^  water,  timber  ,  and  mineral  re- 
sources open  to  exploitation  by  non-Indians*  The^  policies  "were 
repudiated  by  Congress  with  passage  of  the  Indian  Reorganization 
Act  of  1934,  but  by  this  time  severe  damage  had  -been  done. 

It  is  the  legacy  ""df^^1:hes3p^  which  th!e -Indian  people 

atTeTnptr"t^^cope  to  it  is  the  legacy  of  tliese  policies  which  this 
Commission  examines  in  this  repoii: ;  and  i^*  is  the  legacy  of  these 
policies  which  the  people  of  the  XTnited  States  must  resolve  over  the 
n<?xt  years.        _    \  "       ,  "  .  ^  ' 

One  of  the  greatest  obstacles  faced  by  the  Indian  today  in  his  drive 
for  si^f -rdetermination  and  a  place  in  this  Nation  is  the  Am-rrican 
public^s  iirnorance  of  the  historical  relatiohship  of  the  United  States 
vith  Indian  tribes  and  the  lack  of  general  awareness  of  the  status 
of  the  American  Indian  in^our^  society  today.  To  adequately  formu- 
late a  future  Indian  policy  it  is  necessary  to  imderstand  the  policies 
of  tlie  past-  For  this  reason  the  Commission  has  included  extensive 
discussions  of  iaw  and  history  in  order  to  provid<^'a  foundation  for 
understajiding  matters  which  affect  Indian  people. 


4  ^ 

FyL-NDAiioNS  or  Fhdi;il\l  Indian-  Law 

The  relationship  of  the  Amcrican,I.uli.n  tribes  to  ^.^l^J^^^^^^^^^ 
is  foiuidcd  on  principles  of  ;international  law.  It  is  a  po  it  c  ' 
_  ,ve«ic' people  to  u  stronfr  people;  a  relation  o£  weak 

"o?efnSen?s  To  a  stS  relarionship  foumlea  on 

fSTnl^hkh  the  Indian  tribes,  placed  themselves  under  the  pro- 
fSo^of  the  United  SUitfes  and  the  United  States  assumed  the  obU- 
Sn  of  supplySs  ^uch  pre  cction.  It  is.a  relationship  rccojrmed  ni  . 
S  law  of  l5s  NatTon  ,v.s  tliat  of  a  domestic,  ckpendcnt 

It  is  a  relationship  which  has  sometimes  in  the  pas.t  been 
more  frcqiientlv.  violated  and  at  tmies  even  tei-mmated  I  is  v  reU 
tionship  4hich'can  and  should  be  nurtured  and  cherished  bj  this  Xa- 
/t  oShe  fact  that  the  United  States  has  not  chosen  «  disavow  " 
i-eiationship,  has  not  chosea-to  simply  abroSate  its  t;eaty  commit 
meitrhas  1  ot  chos*..irto  withdraw  its  recof:n.tion  of  I^-^^'^'^^V^f  ?1?eir'  ■ 
Ste  and  distinct  peoples  with  cultures,  lands  and  soveniments  of  tlieir, 
own-thie  facts^se?  the  United  States  above  other  nations  in  i^^^ 
treatment  of  its  native  people,  and  p.■o^nd.  a     ^''^^  "Jj^^^^.f^"^^^^ 
from  which  a  forward-looking  policy  of  Fcderal-inu^n  i^ation.  lyi^^^^^ 
pro-ress.  No  other  course  will  do  honor       this  Vition,  no  qjlier 
course  can  hold  ajiv  future  for  the  Indian  peopi.j.      •  ■  ■ 

Sdamentiil  concepts  Avliiclv  must  gnvJe  tuture  policy  deter- 

'""''"^^l" That  Indian  tribes  are  sovereign  polifj...]  bodies,  having  the 
-power  to  determine  their  own  membership  and  power  to  enact 
Laws  .and  enforce  them  within  the  bTnndarics  of.the:r  reservations, 

That  the  relatioashio  which  exists  between  the.tribes  and  the 
United  States  is  prepiised  on  a  special  trust  that  must  govern  the 
nnnrlnpt\>f  thc  stron^rer  toward  tllc  y^'cakcr. 
■    The  conSt  of  sov^reigi^t V  and  the  cc.ncept  of  trust  are  imperative 
to  the  coSation  of  the'^Federal-In.dian  relationship.  TJ},'^f  f"™ 
foundation  upon  which  our  entire  legal  rkc^tionship  ^1*^ /he  Indian 
lib  ?^t^?ds.V.=e  are  not  new  pr^-pts-Vy  are  o^-^^at^^^^^ 
the  ori<rins  of  this  Nation.  It  can  only  be  said  that  if  thevnad  jeen 
conStlv  honored -in  spirit  as  well  as  in  name,  it  woul^  not  have 
SteJe  farrto  convene  this  Commission.  Without  recognition  of 
thei  Wamental  concepts  acknowledging  Indian  rights,  the  woik 
of  thi?CommSon  will  have  been  in  vain,  for  without  these  concepts, 
thero  is  no  future  Indian  policv— only  Federal  polirv . 

The  ComSfon  remLmi^esthat  there  i=  substantial  controvei^y  sur-- 
roundin  °S  concci  t  r,  c  tribal  soVerei<mity  and  the  exercise  of  govexn- 
3nt^  Juthoritv  ^  V  tlu'  ibos  within  Iheir  reseiwation^  The  Com- 
S?S;krs'Ko;i  a  .i.  ioant  portion  of  t^J  report  g  anab'sis  of 
^nr^iriil  decisions  -  ::tri::_  to  thc  p6wor>  of  Indian  tnDes.  ine  rn  nu 
W  cSto  tribes  in  their  ^^0^/  to  achieve, 

^ocd  -ovcriiment  within  the  resen-ations.  T\  e  approve  of  the  ]u die  1^1 
Sonl  SShhav.  -  ns  f  =fr  been  -"dered.  But je  caution^ 
n^wers  exercised  by  tr  ■ :  es  must  bear  a  reasonaJ^le  relationship  to  leiriti 
■ne^n-b'l   ntereVts  -  :  -h  as  protection  of  trust  resources,  mainte- 
Se         •  and  order,  delivek-  of  services,  and  protection  of  tribal 


'D^his  Comnussioii  ha:^  not  proposed  ffny  lcgislati%*cf  action  witii  x-o- 
gard  to' the  jurisdictiou  or  authority  of  tribal  ijoyorjunentb,  Wo  have 
rejected  any  sugh  effort  as  being  preinatui*e  and  not  warraiite<l  by  any 
factual  eviaence.  We  note  that  there  are  some  2S7  tribal  gov  erniaents 
within  the  United  States  (there  are  approximately  S0,000  State,  coun- 
ty a&d  municipai  governments)  and  it  is  not  feasible  to  attempt  to 
legislatively  determine  the  precise  powers  of  each  of  these  gov^crn- 
mentsin  one  legislative  enactment,  AVe  also  reject^  the  notioiv  tlmt  tiio 
^  jurisdictional  reacJi  of  Indian  tribes  ^vithin  Indian 'country''  should  bo 
limited  to  their  own  membex^iip^lone*  If  such  a  position  wore  adopted 
it  coxzld  truly  be  said  that  the  tribes^ were  mere  social  clubs^  an^ussemv 
bly  of  property  owners,  witJi  no  more  authority  than  any  civic  associa- 
tion. This  surely  was  not  the  result  contemplated  by  tne  tribes  when 
.  they  entered  into  treaties  with  the  United  StOttes,  Xor  is  it  a  result  toije.. 
desired  by  anyone  today — Indian  or  non*Indian — when  the  connse- 
quences  are  analyzed.  For  in  many  areas  of  Indian  country  the  only 
workable  law  eniorpcment  authority  present  is  that  of  the  tribe. 

The  Conimission  does  not  advocate  that  vesolution  of  jurisdictional 
conflicts  be  left  solely  to  the  courts.  To  the  contrary',  we  recommend 
*  that  State  and  coimty  governments  sit  down  with  the  tribal  govern- 
ments ar>d  to  the  extent  possible  resolve  their' jurisdictional  conflicts 
to  their  mutual  satisfaction  on  the  basis  of  mutual  respect.  To  the  ex*, 
tenA  resoluticm:  cannot  be  achieved,  then  and  only  then  will  legislative 
action  by  the  Congres?^  be  appropriate*  Clearly  there  are  many  areas- 
in  whicJx  both  the 'States  and  the  tribes  have  a  commonality  ox  rntcr- 
.est  and  the  discussion  of  State  and  tribal  jurisdiction  should  not  be 
cast  in  totally  adversary  terms, 

^     *  '  V  V  -  , 

The  TiifST  RKs^:2CsiBir*iTT 

The  concept  of  the  trupt^  rf^lati<rrrship  of  the  United  Statesj  to  the 
Indian  people  is  one  which  is  not  well  understood  and  if  the  subject  of 
frequ*ent  debate  re<jarding  born  it<  source  and  its  sccpe-  We  liavp  al- 
-T^sudy  noted  ^hat  the  tinast  relationshi})  is  one  of  the  two  most  im- 
j>oFtant  conce]5ts  underl\'ing  Kederal^Itidian  law*  Tins  ro>ponsibility 
ori<3:iriates  first-^-froni  the  trontios  neirotiat<*d  \vitli  Indian '  tr1t>es  in 
which  the  Utiited  States  acquired  vast  areas  of  land  in  exchange  f<jr^ 
its  solemn  commitment  toj^rotect  the  por>plo  and  proi>orty  of  the^tVibes 
from  encroachment  Ijy  U.fc.  citizens.  Secondly^  from  statiitory  enact- 
ment dating  frpm  the" Continental  Congress  to  the  present,  rcgiilatrfig^ 
transactions  be£ween*U-S. ^tizoris  and  Indian  people,  A-third  lyajor 
source  of  thi??'  responsibility  aris^e?  from  a  course  of  dealing  in  trliich 
the  United  States  in  the  laftqr  lialf  of  tlie  10th  century  assumed  do- 
minion and  control  over  tlie  people  and  property  of  Indian  tribe\,  im-" 
posing  ji  vast  array  of  regulatory  authority  over  In*liahs  and  tWir 
property-  When  the  United  St^ites.  as^\imed  this  authority  over  Indian 
people,  it.  accepted  an  accompan^'lng  responsibility  to.  Indian  people, 
^T\'hile  the  e^act  par^^ieters  of  rtie  trust  duty  are  not  4*iearly  defitied, 
the  Commission ^has>eon eluded  that  it  wouid  not  be  desirable  to  at- 
tempt to  spell  out  the  duty  in  terms  of  .statutory  specificity^  Like  doc- 
trines of  ccnstitutional  law,  the  trust  duty  musf  be  considered  a  con- 
stantly evolving  doctrine  responsive  t^  the  changing  circumstance  of 


the  times.  Ortain  broad  concsepts  have  been  aorced  "P^^ ^^^"^^-^^^ 
believe  should  -^de  future  ;policT  in  relationship  to  the  trust  doctrine : 
1.  The  trust  responsibilitv  to  American  Indians  extends  trom 
the  protection  and  enhancement  of  Indian  trust  resources  ancj 


scKMetv.  ,         -  '  ,     .        -T.     ^    4.1  T 

2.  The  trust  responsibility  extends  tbron<rh  tiie  tribe  to  tiie  in- 
clian  member,  whether  on  or  off  the  T'eserT.-atidn.  ^  , 

'    3.  The  trust  rv?spori3ibilifc\-  applies  to  all  T.  nitod  ^^tates  aiiencies 
.     and  instrumentalities,  not  just  those  charged  spcciftcally  witli  ad- 
'-^min-istration  of -Indian  affairs.  ,  .^ai  j- 

Tlie^e^and  other  details  of  the  trust  obli^ratlon  arc  more  fuily  ais- 
cussed  in  cbapter  four  ol  tlias  report.  It  is  recognized  that  m  many 
areas  affected  bv  the- trust,  ;-artitrularly  social  r^rograms,  Congi-ess  it- 
/seli  will  determine  the  exte-it  of  the  delivery  of  services.  Chapter  four 
contains  numerous  specific  ^fccommendatioiis  relating  to  the  trust,  in- 
cludimr  requirement  for  preparation  and- filing  of  Indian  impact 
.st-atements  bv  Federal  agencies  proposing  actions  which  will  adversely 
affect,  tru.-t  resources,  and  recommendations  for  a  resol^ition  of  the 
conflict  of  interest  which  presently  pervades  legal  representation  of 
Indian  interests.  The  principles  enumerated  above  are  just  that— gen- 
eral principles  from  which  policy  considerations  nius>  flow.  ,  ^ 

FEI>ER-Vr.  AuMX^'ISXr^'VTION' 

.One  of  the  most  serious  impediments  to  the.  development  of  Indian 
selfrsulBciencv  todav  liesin  Federar'a'dministration.  Indian  tribes,  like 
non-Indian  communities,  are  plagued  by  an  excessive  number  of  Fe<:l- 
•  oral  agencies  offering  different  programs  all  of  which  mu.st  be  inter- 
related in  order  co  achieve  fiill  commimit3-  develox:>ment-  Unlil^e  non- 
"Indian  governments,  however.  Indian  tribes  and  people  often  face 
difficulties  posed  by  statutory  lan^age  or  administrative  rulings  that 
bg-r  their  eligibility  for  participation^in  progr-ams-- There  is  a  continu- 
ing tendency  on  the  part  of  Congi*ess  and  the  Executive  tx>  overlook 
jEndian  interests  in  the  formulation  of  new  legi-slatioh  or  programs.  In 
.  recent  years  there  has  been  substantial  improvement  in  this  respect, 
but  it  still  remnins  a- significant  problem-  ... 

•  Most  serious  is  the  lack  of  resoonsiveness,  particularly  on  the  part  pf 
the.  Bureau  of  Ir^dian  Affairs  and  Indian  Health  Service,  to  adhere 
V  to  the  principles  of  "self-determination"  as  expressed  by  In'dians  and 
the'  law.  The  problem  of  negative  attitudes  is  compounde,d  by  an  ex- 
cessive administrative  structure  which  interferes  ^with  the  delivery 
of  -funds  to  Indian  people.  Federal  administrators  and  their 
excessive  field  sti-ucture  compete  with  Indians  for  scarce  congressional 
appropriations.,  ,  • 

_  .  Finally,  Indian  project  initiatives  must  be  encouraged  through  a 
program",  planning^  and  budget  process  whjch  is  guided  by  Indian 
.-priorities  rather  .than  t$>  satisfy  the  needs  of  a  self -perpetuating 
bureaucracy.  ^  _  '  . 

•:  /  It  is  the  conclusioi>  of  this  Commission  that : 
'  -  "  -1-  The  executive  ^branch  should  propose  a  plan  for  a  consoli- 

dated.  Indian  Department  or  independent  agency.  Indian  pro- 


^rams^ouid  be  transferred  to  this  new  consolidated  a 

^^^^^^^ucraSc  processes,  must  be  revised  to  develop  an  Indiaii 
■  l>udsetSrstem  ope^itin^  from  a  ";^er o"  base,  consistent  with  Ipng- 
ran&  Indian  priorities  and  needs.  Those  budget  requests  by  tribes 
cs^hwlld  be  submitted  ^thout  interference  to  Congress.  / 

3.  3g*ederal  Isl^s  pri>vidin«r  for  delivery  of  domestic  assistance 
to  States  and  local  government  must  be  revised  to  mclude  XnOian 
tribes  as  eli*p.ble  recipients.  .  .  -       ^^  '-ia  \^ 

4  To  the  m^aximmn  extent  possible:,  appropriations  should  be 
delivered  directlv  to  Indian  tribes  and  organizations  through 
grants  and  contracts;  the  first  obligation -being  to  trust  require- 
ments. 

*  m     -  ' 

Indian  lands  encompassed  approximately  50  million  acres  located 
on  over  200  reservatior^  in  some  26  States-  A.  1975  General  Account- 
ing Office  report  on  Indian  natv.ral  r^sourc^s^estSmated  that  Indian 
lands  inclnde  t  5.3  million  acres  of  commercial  forest  land,  including 
about  3S 'billion  board  feet  of  timber  ;  ^  million  acres  of  rangelund; 
and  2.5  million  acres  of  cropland,  Indians  have  superior  clairos  to, 
Tv^ater  to  develop  their  lands,  and  they  h^ve  valuable  rights  to  share 
in  the  harvest  oafish  ill  the  Pacific  Xbrthwe^^  / 

.Deposits  of  oil  and  gas,  coal,  uran.ium-and  phosphate''^ aire  found  on 
.?oine  40  reservations  in  17  States.  Production  of  coal^n  Indian  lands 
in  %vas  35*8  percent  of  the  combined  produx:ttion  on  Federal  &nd 

Indian  lands  (1.9  percent  of  the  Nation's  totqlj  ;  excluding  offshore 
oil  production,  Indian  lands  ^produced  IS.^percent  of  the  total  pro- 
duction value  of  oil  and  gas  on  all  Federal  and  Indian  lands  (4^ 
^  percent  of  Jhe  Nation's  total)  ;  phosphate  production  on  Indian  land 
was  35*4  percent  of  production  on  Federal  and  Indian  land  (4*9  per- 
<5ent  of  the  Nation's  total)  ;  and  Indian  lands  produced  fully  100  per- 
=<;ent^of  the  uranium  value  producedl  on  aH  Federal  and  Indian  lands^ 

And  yet,  for^  the  most  part,  Indian  reservations  remain  under- 
d.eveloped  and  Indian  people  lack  credit,  remain  poor,  imeducated 
and  uiuiealthy.  Prom  the  standpoint  of  personal  well-being  the  Indian 
of  America  rarLks  at  the  bottom  of  virtually  every  social  statistical 
>  indicator*  On  the  average  he  has  the  highest  infant  mortality '  rate, 
the  lowest  longevitj^  rate,  the  lowest  level  of  educational  attainment, 
'  the  lowest  per  capita  income  and  the  poorest  housing  and  transpor- 
tation in  the  land.  .  . 

Sow  is  this  disparity  between  potential  wealth  and  actual  poverty 
to  be  e^s5>lained  ?  At  least  one  explanation  lies  in  the  fact  that  a  very 
significant  part  of  this  natural  abundance  is  not  controlled  by  Indians^^ 
at  all^  Fractionated  l^d  ownership  eiigendered  by  'Federal  laws 
impedes  efficient  development  projects  in  timbering,  farmings  and 
ranching-  Significant  quantities  of  Indian  natural  resources  are  leased 
out  to  i^n-^Sadxan  enterprises  a't  rates  significantly  less  than  that 
-derive<i  by  non-lhdians  for  comparable  lands*  Access  to  development 
credit  is'o^ten  difficult  to  obtain-,  and  tribes  often  lack  the  technicjjjk 
skills  necessary  to  undertake  development  of  their  own  resources, 
Koads,  coxomuniciations  systems  and  other  elements  of  economic  infra- 
iStructxire  are  frequently  insufficient  to  support  development  ejaports; 
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JjEidian.  opinion  is  virtuially  nnanimous  in  the  desire  jfor  economic 
self-snfficjency.  Certainly  net* all  tribes  vriQ  be  able  to  fully  attain 
this  goal,  but  with  proper  support  from  the  Federal  oriovemmCTit,- 
many  can-  Clearly  it  lies  witiiin  the  best  interests  of  the  Indian  tribes 
and  the  United  States  to  give  full  support  to  the.  developraent  of  eco- 
nomic enterprises  by  the  tribes.  :r  '  ^ 

1.  The  first  order  of  bi-^siness  of  future-  Inaian  policy  must 
be  the  development  of  a  viable  economic  "base  for  the  Indian 

communities.  .  .  ,    ,  ^      -  - 

2.  Adequate  credit  systems  must  be 'established  for  Indian  eco- 
nomic development  projects;  funds  must  be  established  to  .provide 
for  land ,  acquisition  and  consolidation ;  and  policies  must  be 
adopted  which  will  favor  Tnr'ian  control  over -leases  of  their  ovm 
natural  resources.  '  -        i         -  t. 

'       3.  Technical  assistance  mast  be  available  to  tribes  both  in  the 
'    planning  and  management  stages  of  operations.  .  "  . 

4.  Every  effort  must  l^e  made  to  encourage  an<i  aid  tribes  in 
the  development  of  economic  projects  relevant  to  their  natural 
resource  base. 

Despite  recent  policies  which  have  encouraged  self-determination 
s^d  -vmich  have  reaffirmed  the  permanent  nature  of  tribal  govern- 

/^ents,  there  arts  many  tribes  which  suffer' because  of  past,  policies 
which  failed  to  recognize  their  status,  or  sought  to  end  it.  Almost  100 
tribes'  relationship  to  the  Federal  Government  was  legislatively  ended 
during-the  X9'5'0-s  when  Congress  adopted  a  policy  called  "termina- 

"tion."  One  hundred  thirty  otlier  tribes  ^  have  never  been  recognized 
by  the  Federal  Government  usually  because  of  bureaucratic  over- 
sight, and  thev  too  suffer  becav  se  thf:ir  status  is  not  defined.  There  is 
no  reason  why  some  200  tribes  f^aould  not  b-enefit  from  the  relationship 
the  United  States  maintains  w-ith -other  tribes,  and  there  is  no  reason 
why  Federal  policy  should  not  be  implemented  eqmtably  to  all  tribes. 

1.  Tribes  which  were  terminated  must  be  restored  to  their  for- 
mal political  status  aiind  Congress  must  establish  a  legal  process 
for  restoration.  ^ '         •  -  j 

2.  Tr-ibes  which  have  been  overlooked,  f  orgotten,  or  ignored 
must  be  recognized  as- possessing  their  full  rights  as  tribes. 

Through  policies  of  "relocation"  the  United  States  sought  to  re- 
move TndiATig  from  the  rt._iorvation  environment  to  cities  where  they 
would  assimilate  with  non-Inoian  people.  These  policies  were  poorly 
administered  and  unsuccessful  in  a;ttaining  their  gc>al.  The  United 
States  bears  some  liability  for  the  effect  of  these  policies  on  Indian 
people,  yet  todaT  lidian  people  who  live  in  cities  find  it  extremely 
difficult  to  avail  themselves  of  the  minimal  federal  services  they  would 
readily  receive  on  reservations.  Aside  from  this  question  of  respon- 
sibility for  past  policies,  the  United  States  should  also  recognize  that 
Indian  x>^p5e  in  urban  areas  have  special  needs  which  Govemuisnt 

1  "Tribes  **  an  It  te  used  Jjere.  Indudee:  bands  and  other  Indian  groups,  and  Is  more  clearly 
defined  on  . pp.  4«1- i62.  •         .  "  • 
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programs  could  help  to  alleviate.  Ijiifortiinately*  Federal-Indinii  pro- 
grams frequently  ignore  off-reservation  Indians^  and  the  structures 
which  urban  Indians  have  established  themselves  and  which  could  aid 
in  the  adroinistration  of  Federal  programs.  ^  "  " 

X.  Federal  T^idi^n  programs  should  address  the  needs  of  off-. 
•  reservation  Xndians.  - 

2*  Progrsims  directed  to  the  needs  of  urban  Indians  siiould  en- 
courage and  utilize  urban  Tndiari  service  centers.  ^ 
Xhese  elements  Tn5i.TrPi  vp  the  major  thrust  of  this  Commission's  re- 
ports Ihey  are,  in  large  measure-^  the  direct  result  of  11  task  forces 
which  were  assigned  by  Congress  to  investigate  major  areas  of  con- 
temporarv  importance  to  Indian  people.  Xask  force  studies  were  man- 
dated in  the  following  areas :  " 

1.  Trust  Kesponsibilities  and  the  Faderal-Indian  Relationship 

2.  Tribal  Oovemment 

3.  Federal  Administration  and  the^tructure-of  Indian  Affairs 
*   4*  Federal,  State,  and  Tribal  Jurisdiction 

-  .5.  Tridian  Education 

6.  Indian  Health 

7.  ReservatiOTt  and  Resource  Development  and  Protection 

8.  Urban  an<f  Rxiral  Non-reservationLlndians 

9*  Indian  Law  Consolidation,  Revision  and  Codification 
10. -^Terminated  and  N^on-Fedierally  Recognized  Indians 
11-  Alcohol  and  Drujx  Abuse 
These  areisis  refiect  Conmress's  initial  understandin<?  that  Indian  Af- 
fairs were  plagued  by  the  folio wing^  probljems,  that:  (1)  the  trust 
relationship  and  treaty  rights  were  poorly  defined  and  confusinor  con-- 
cepts  basic  to  Indian  law;  (2)  tribal  l2:ovomments  held  a  poorly  de- 
fined and  seldom-understood  istatus  in  che  Federal  systero^  (3)  Indian 
people  were  perplexed  and  impeded  by  a  massive  bur^aticracy  whose 
function  and  merit  were  perpetually  questioned  by  Indians  and  non- 
Indians^aiike ;  (4)  Indians  and  non-Indians  on  reservations  were  en- 
meshed in  j^i^sdictional  disputes  with  municipal^  county.  State,  and 
Federal  powers;  (S^i  education  of  Indians  was  questionably  adminis- 
tered and  had  disappointing^  ^  results:  (6)  Indian  health  wlsis  sub- 
standard; (7)  reservations  were  xmderd^^veloped  and  economic  plan- 
ning was  in^xfficient  for  development:  (8)  off-reservation  Indians 
were  alienated  and  disenfranchised;  (9)  Federal-Indian  laws  were 
complex  and  often  absolute^,  and  never  received  the  scrutiny  necessary 
for  proper  revision  X  10)  a  number  of  tribes  were  unreasonably  ex- 
cluded £rom  the  Federal-lindian  relationship;  (11)  alcoholism  and 
dru^abuse  were  afflictions  which  caused  especially  severe  problems  for 
the  Indian  population-  Additionally,  two  special  task  force  reports 
were^prepared  on  the  Management*^  Study  of  the  Bureau  of  Indian 
Affairs  and  on  Alaskan  Xative  Issues* 

The  Oommission  has  utilized  the  work  of  these  task  forces  in  prepar- 
ing this  final  report.  JTot  all  of  the  findings  and  recommendations  of 
tiie  task  forces  have  gained  expression  here^  but  this  broad  statement 
of  Indian  policy  falls  generally  into  the  context  of  the  task  force  ^ 
conclusions. 

A  summary  .of  the  specific  recommendations  of  this  Commission 
follows  in  the  next  chapter. 

92-13:5 — r-T  2 


SITM3VIARY  OF  RECOMMEjNDATIOjNS 

Two  hundred  six  specific  recommendations  arc  ?ct  forth  bclovv-  and 
numbered  cou^-ecutively  .beo^iiinintic  witJi  chax^tor  one  and  concluding 
In^chapter  thirteen.  .      *  " 

^^'-c     CiTA3?XE'i?  QxE. — CAirn\-Ks  AVmiiN-  a  Fkke  Society 

lecomrnendations. 

Chapter  Two* — CoxxE^^rPORARV  Co>rpiTioxs  ^ 

Xhe  Cornm^issi^YiTeccnrbTYterids  tKal^  "        -  - 

1*  Confess  require  the  Assistant  Secretai-j'  of  Indian  Affaires  to 
provide  a  comprehensive  annual  report  on  Indian  matters  which  will 
-contain  reliable,  current^  and  accurate  data. 

The  Secretar\-  of  Interior  be  directed  to.  gather  and  maintain  mate- 
rial for  this  report  from  all  Government  agencies  serving  Indians. 

The  report  be  organized  to  present  facts  relating  to  Indian  treaties^ 
agreements^  and  Executive  orders:  current  land,  population,  tribaX 
government,  economic*  health,  welfare,  education,  ajad  housing  statis- 
tics in  IndisLn  communities;  material  relating  to  the  use  of  natural  re- 
sources on  Indian  land;  and  information  on  administration  of  all 
Indian  programs,  A  sample  format  for  this  proposed  report  can  be 
found  in  appendix  C.  f 

CiTAPTER   TjTREK.  DlSXIXCXIVE   DOCXRINTEZS   OF  A^IOUCAIS"  1,^%J>T^\Zs 

;         -  I^A^v^ 
Xo  recommendations- 

-  \ 

CiiAJ?xEK  Foxjn. — Trust  KESP<:>>rsrBrLiT-r 

The  O orrhrnAS^l<y}%  7*€C€nrv7nerids  tTiat: 

2.  Congress  reaffirm  and  direct  all  executive  agencies  to  administer 

the  trust  responsi1>ility  consistent  with  the  following  principles  and 
procedures.  The  rationale  for  each- proposal  follows  the  Commission's 

stiatements.  In  carryin^^  out  its  trust  obligations  to  American  Indians 

(inducting^  Alaskan  Natives),  it  shall  be  the  policy  of  the  United 

States  to  recognize  and  act^  consistent  with  these  principles  of  law: 

The  trust  responsibility  to  American  Indians  is  an  established  legal 
-obligation  which |  requires  the  United  States  to  protect  "^xtd  enhance 

Indian  trust  resources  and  tribal  self-government  and  to  provide' 
-economic  and  social  programs  necessary  to  raise  the  stan<iard  of  liv- 

ing  and  social  well-beijig  of  the  Indian  people  to  a.  level  compairable 

to  the  non- Indian  society. 

In  matters  involving  trust  resources,  the  United  States  be  held  to 

^he  highest  standards  of  care  and  good  faith  consistent  with  the  prin- 


1  ^> 


of  coxniuon  la<v  trust.  Legal  and  equitable  remedies  be  available 

in  Federal  coiirts  for  breach  of  standards.  -v;^,!;^^  fi„f  v  re  ird 

\Ithou<^h  the  trust  responsibility  is  a  legally  bmdmg  clutv  rc.  .u.a 
-of^VirXrmteaStatos  agencies  and  instrumeuialitics  and  although  C  on- 
gr.i'haS"he  ulXimate>sponsibiliry  .^^ 
There  be  in  the, Executive-  branch  one  independent  p 
with  the  principal  responsibility  for  taithtully 
tnist^ 


The  trust  ro^ponsibilitv  extends  through  the  tribe  to  the  Indian  meni- 
bor\^Sher  oS-  or'otl-  the  re..vvation._ Jli.  or  ^^r  rights  .^^^^^^^^^ 


-  a?^  anv  other  jrovernmental  unit.  ^    V-       ,  4.     v.  ^  n 

^  The  XTnited  Stntes  holds  legal  title  to  Indian  trut.t  property,  but  full 
eonltable  title  rests  \vith  tlie  Indian  owners.  -J 

-3  Before  anv  afrencv  lakes  action  Avhich  may  abrogate  or  in  an> 
wav  infringe  ahv  Indian  treaty  rights,  or  nontreaty  rigniis  protected 
bv/the  trust  responsibilitv.  it  prepare  and  submit  to  the  appropriate 
committee  in  both  Plouses'  of  Congress  an  Indian  triist  rights  impact 
statement,  to  include»but  not  be  limited  to,  the  foil ovrmg:informat ion  : 
Nature  of  the  proposed  action.  ^  -,  - 

>sature  of  the  Indian  rights  which  may  be  abrogated  or  m  any 
wav  infringed  by  the  proposed  action.  ^      ^  -u.  j 

Whether  consent  of  the  affected  Indians  has  been  sought  and 
obtained."  If  such  consent  has  not  been  obtained, -then  an  explana- 
tion be  <n.ven  ofXthe  extraordinary  circumst?ances  where  a  com- 
''pelling  national  interest  requires  such  action  without  Indian 

con|ent^  proposf-d  action  involves  taking  or  otherwise,  infringing 
Indian  t'r^ist  lands,  there  must  be  notifioiition  whether  or  not  lieu 
lands  have  been  offered  to  the  affected  Indian  or  Indians.  - 
4   ^Vhen  considering  legislation  which  may  have  on  adverse  impact 
xipon  treaty  or  nontreaty^  rights  of  Indians,  the  Congress  adhere  to  the 
following  principles.  .  .  -  ^  -  *  +^ 

The  United  States  not  abrogate  or  in  any  way  mf rings  any  treaty 
ri^'hts,  or  nontreaty  rights  that  are  .protected  by  the  t^ist  responsi- 
biTitv,' without  first  seeking  to  obtain'the  consent  of  the  affected  Indian 
"  or  Indians.  Such  rights  not  be  abrogated  or  mf  rmged  without  such 
consent  except  under  extraordinary  circumstances  where  a  compelling 
national  interest  requires  otherwise.  With  or  without  Indian  consent, 
such  rio-hts  not  be  abrogated  or/in fringed  in  any  way  except  pursuant 
to  a  c^«T«ssional  act  whicli/  identifies  the  specific  affected  Indian 
rights^anci  which  states  that  jtt  is  the  intent  of  Congress  to  abrogate  or 

in frinsre  such  rights.         '    /    \.  .  ^  t    \  t-»,w»^V 

.-5  Xq.  diminish  the  conflict  of  mteresfc  prevalent  when  the  i:>fcpart- 
/ment  of  Justice  and  the  "Department  of  the  InteHor  pro^de  legal  serv- 
ices  to  Indians,  to  provid4  for  more  efficient  rendermg  of  lefml  sei^ces 
to  Indians,  and  to  other^vise  improve  the  representation  which  Indians 
receive  for  protection y4^d  enforcement  of  their  trust  rights,  Congress 
enact  the  following  legislation :  "  ^j-tj- 

There  be  established  within  a  newly  created  Department  of  Ind^n 
Affairs,  (see  recomri^endations  in  chapter  VI)  an  Office  of  Tnist  Eights 
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Protectioru  Its.duties  shall  include,  but  not  be  limited  to,  cat^oj>;2ng 
and  assisting  in  the  manasement  of  Indian  trust  property,  advismg 
Indians  and  Indian  tribes  in  le^l  matters  ^d  representafir  them  in 
all  litigation  and  administrative  proceedings  involving  Indian J;rust 
rightsTln  appropriate  field  offices  of  the  Department  of  Indian  Affairs, 
tSre  be  a  legal  and  prof  essional  staff  under  the  supervision  of  tbe 
Office  of  Trust  Rigbts  Protection.  1  j    "  n 

The  Office  of  Thrust  Rights  Protection  be  authorized  to  render  all 
appropriate  legal  services  which,  now  are  rendered  by  the  I>epartment 
of  Justice  and  the  Department  of  the  Interior,  provided  that  the 
Indian  client  agrees  to  accept  representation  and  services. 

The  Office  of  Trust  Rights  Protection  have  the  primary  responsi- 
bilitv  of  the  Federal  Government  for  protecting,  enf orcmg,  and  en- 
bancing  Indian  rtrust  rights,  but  this  sball  not  relieve  any  Federal 
agency  from  the  duty  to  recognize  and  act  consistent  with  the  Federal- 
trust  responsibility  for  Indians.  -r-r  -j.  j 

The  Office  of  Trust  Ri^^bts  Protection  act  in  the  name  of  the  Umted . 
States  as  trustee  for  Indians  in  all  legal  matters  and  proceedings,  ex- 
cept those  which  it  refers  to  tbe  Department  of  Justice  for  litagation. 
It  have  the  discretion  to  so  refer  those  matters  for  which  it  does  not 
have  the  staff,  resources  or  expertise  to  handle.  The  Office  also  have 
the  discretion  and  authority  to  engage  private  legal  counsel  to  repre- 
sent Indians,  tribes  or  groups  ,in  trust  matters.  In  such  cases,  the 
United  States  Government  may  pay  all  -fees  and  costs  and  the  wishes 
of  the  Indian  clients  shall  be  -complied  with,  as  much  as  possible^  in 
the  selection  of  couj^l.  Where  there  is  conflict  of  interest  between  an 
individual  Indian  and  a  tribe  involving  trust  issues,  the  Office  repre- 
sent the  tribe  and  have  the  discretion  to  engage  private  counsel  to 
represent  the  individual  at  Government  expense,  i  . 

The  United  State~s  waive  sovereign  immimitv  for  all  actions  involv- 
ing Indian  trust  matters  brought  by  the  Office  of  Trust  Rights  Pro- 
tection or  private'^counsel  engaged  Sy  it  to  represent  Indians. 

The  Office  be  authorized  to  obtain  whatever  information,  services, 
and  other  assistance  deemed  necessary  from  otlicr  Federal  agencies, 
and  such  agencies  be  obligated  to  comply  with  such  requests^  V 

,6-  Federal  courts  be  authorized  to  award  attonioys'  fees  and&xpenses 
and  all  reasonable  costs  incident  to.litigation.  incl'.iding  but  not  limited 
to,  expert  witness  fees,  in  cases  in  which  an  Indian  or  Indian  tribe  or 
groiip  engages  private  attorneys  and  is  successful  in  protecting  or 
enforcing  treaty,  trust,  or  other  rights  protected  by  Federal  statute. 
Federal  courts  be  given  the  discretion  to  order  that  all  such  fees  and 
costs  be  paid  by  the  losing  party  or  by  the  TL  nitcd.  States  Government. 

_    X  - 

2^he  Oo7n7niss^oh;^eco7n7n^Tids  that :  , 

7.  Tlie  Ibn^^rm  objective  of  Federal-Indian  policy  be  the/^levelop- 
jnont  of  trib^a  ^rovernments  into  fully  operational  ^o^^ernrnerLts  exercis- 
ing the  saiiie  powers  and  shoulderinc:  the  same  responsibilities  as  other 
local  ^G^vemmcnts.  This  objective  should .  be  pursued  in  a  flexible 
inanjKir  which  will  respect  and  accommodate  the  unique  cidtural  and 
social  alrribiTtes  of  the  indi^-idual  Indian  tribes. 
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8.  Ko  legislative  action  be  undertaken  by  Congress  in  relation  to- 
tribal  iuri^iction  over  non-Indians  at  tbis  time  '    -  x-u 

9.  Congress  appropriate  significant  additional  moneys  for  tbe  main- 
tenance and  development  of  tribal  judicial  systems : 

Funding  be  direct  to-tribes.  '  , ,        •>    ,  ^  ^ 

Funding;  be'  specifically  provided  to  enable  tnbal  courts  to- 
become  courts  of  record.  ,  ^         ,  ,  . 

10.  Congress  provide  for  tbe  development  of  tnbal  appellate  court 

systems.        '  j. 
Appellate  court  systems  will  vary  from  tribe  to  tribe  ana  region  to 

region.  -  -     j.  -x.  t  - 

The  development  of  tribal  court  systems  will  require  tnbal  experi- 
mentation and, time.    <    '  ,  ,  ^ 

Congress  statutorily  recognize,  such  appellate  s\-stems  as  court 
svstems  separate,  from  State  and  jFederal  systems.  ,  . 

"  Wlien  tribal  court  svstems  are  firmlv  operative.  Federal  court  review  , 
of  their  decisions  be  lunited  exclusively  to  writs  of  habeas  corpus.^ 

11.  Congress  provide  bv  appropriate  legislation  that  lands  held  m- 
trust  for  an  Indian  tribe  and  assigned  to  an  individual  Indian  be 
exempt  from  Federal  taxation  a^d  that  the  income  from  such  lands  - 
also  be  exempt,  in  the  same  way  that  restricted  and  allotted  lands  are 

12  Congress  provide  by  appropriate  legislation  tliat  the  benefits: 
i-cceived  from  those  programs  designed  to  aid  in  the  economic  develop- 
ment of  Indians  shall  not  be  subject  to  Federal  taxation. 

IS   Con<^ss  amend  the  Internal  Revenue  Code  to  provide  that 
pro\-isions*of  the  Code  wliich  apply  to  non-Indian  governments  are  to- 
be  applied  in  a  like  manner  and  to  the  same  extent  to  Indian  tr:bal 
governments.  This  wouldjnclude  the  same  benefits  en^joyed  by  mdivid- 
uals  in  their  relations  to  tnbal  governments.  ,  - 

14.  Congress  amend  or  repeal,  as  at>propnate,  those  statutes  which 
authorize  State  taScation  which  are  in  conflict  with  Federal-Indian 
policy  to  foster^conemic  development  of  reservation  Indians  .vnd. 
enhance  tribal  self-govemiai^nt.  Specifically,  State  taxation  of  minei^-x 
production  on  leasedJjidiaii-lands  be  repealed  or  amended. 

15  Con«xess  provide  bv  appropriate  Ic^slation  that  State  taxation 
within  .reservations  be  invalidated  as  applied  to  .noft-Indians  when  the 
burden  of  such  taxation  falls  directly  or  indirectly  upon  the  Ito^am. 

16  Con'nress  enact  legislation  which  provides  that  where  an  Indian 
tribal  government  enacts  a  tax  in  furtherance  of  Federal-Indian  pol- 
icv.  designed  to  enhance  the  tribes'  self-govemin:r  capacity  or  to  pro- 
tecL  or  foster  tribal  economic  development  of  Indian  people  or  the 
tribe,  such  tax  will  have  the  effe-zt  of  preempting  any  competmg  State 
tax -which  would  be  applicable  to  the  same  person  ar  activity.  ' 

IT- The  I>epartment  of  the  Interior  aid  Indian  t'nbes  m  the  develop- 
ment of  comprehensive  management  plans  for  fish  and  wildlife  re- 
sources. Indian  people  must  be  involved  in  the  management  .of  theiir 

own  trust  resources-  ,   -      -      ^  i  ^  *  -u^^ 

IS  The  executive  branch  undertake  action  to  stimulate  the  tribes 
and  States  to  enter  into  cooperative  agreeme^its  in.  the  management, - 
allocation^  and  enforcement  of  off-reservation  fishing  activities  by 
both  Indians  and  non-Indians. ,  Such  cooperative  agreements  must^ 
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recognize  thf^  vistts  of  the  Indians-  in  the  fisli  resource  and  their  re- 
syKmsibility  in  me  management  and  allocation  of  that  resource-    ^  ' 
'  19.  Congress  appropriate  funds  necessary  to  aid  individual  tribes 
and.  intertribal  organizations  in  the*  developm^it  and  management  of 
fishery  programs- 

20-  Congress  enact  legislation  authorizi;^g  t]ie  IDepai-tment  ,of  the 
Interior  (Parks  and  Wildlife  Division)  with  jstandby  authority  to 
"a.ll6cate  fish  resources  and.  enforce  such  allocations  as  to  Indians  or 
non-Indians  or  both,  whenever  the  States  or  the  tribes  fail  to  regulate 
those  persons  under  their  respective  jrt  risdict  ion, 

21.  Section  18  of  tlie  Indian  Reorganization  Act  (25  XJ.S.C.  ^  47S). " 
Tivhich  pi-ovides  that  no  part  of  that  Act  shall  apply  to  any  reservation 
whcreixt  i  majority  of  the  adult  Indians  vote  against  its  application, 
be  repealed.  In  its  place.  Congress  r-nact  a  savings  clause  io  provide 
that  the  rights  of  any  tribe  which  has  organized  ujider  the  terms  of 
'section  16  of  the  Act  or  formed  a  corporation  under  section 'IT  of  the 
Jtct  will  not  be  a  dversely  affected. 

To.  accomplish  this -result,  the  Commission  recommends  the  follow- 
ing specific  legislative-actions  : 

.  Hepcal?t-ct  ion  IS  of  the  IK  A  which  reads  as  follows : 

This  Act  shall  not  apply  to  anv  reservation  wherein  :i 
maiorltv  of  the  adult  Indians,  voting  at  a  special  election 
dulv  called  bv  the  Secretai^'  of  the -Interior,  shall  vote  against 
•  -  its  application.  It  shall  he*  the  duty  of  the  Secretary  of  the 
Interior,  within  one  yea-j-  after  June  IS,-  1034.  to  call  such  an 
election,  which  elect-ion  shall  ]>e  hold  by  secret  btiHot  upon 
thirtv  davs  aotice.  .  v  , 

Insert  in  place  of  this  section  the  following  laniruago  : 

The  risrhts  of  any  Indian  tribe  which  hns  chosen  to  or- 
ganize under  sections  16  and  IT  of.  tlie  Indian  Keorganiza- 
tion  Act  shal  1  not  be  affected  by  th  is  rep'^al.  \ 

22. -  Section  16  of  the  Indian  Reorganization  Act  (2r>  JT.S.C.  g 
which  authorizes  tribes  to  organize  under  the  provisions  of  that  Act  be 

amended :  -I'^  -i^. 

(1)  to  specifically  reflect  the  fact  lhar  tribes  have  an  inherent  ncJit 
to  form  their  own  political  organizations  in  the  form  which  the>^ 
desire:  and  (2)  to  provide  that  notwithstanding  any  T>rovisions  in 
oxistiniT  trib^  constitution&^which  vest  the  Secretary  ^vith  authority 
tf>  review  and  disapprove  ordinances  enacted  by  the  tribal  government 
shall,  onlv  exteijd  to  those  matters  directly  related  to  the  trust  responsi- 
bilitv  over  the  use  and  disposition  of  trust  assets.  TTowever.  *^bc^e 
tribes  who  wish  to.  retain  siich  authority  oh  an  interim  basis  shall  be 
authorized  to  do  so.  *  - 

To  Accomplish  this  result,  the  Commission  recommends  amendment 
of  section  16  of  the  IRA  along  the  following  lines:  "  -  4.-U 

The  right  to  choose- their  natural  form  of  government  js  the- 
inherent  risrht  of  anv  Indian  tribe.  Amendments  to  triba.l_consti- 
tiitions  and  bv-laws  "adopted  pursuant  to  the  Indian  Reorganiza- 
tion Act  shall  be  ratified  and  approved  by  the  Secretary  to  protect 
the  trust  assets  aTi<3  resources  of  the  tribes-  '-i^  . 

;  In  j>ddit3on  to  all  powers  vested  in  any  Indian  tnbe  or.  tribal 
council  bv  existing  law:  said  Indian  tribe  shall  also  be  r^gnized: 
"  fo^ave  tne  following  rights  and  powers;  To  employ  legal  counsel^ 
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to  prevent  the  sale,  disposition,  lease  or  encumbrance  of  tribal 
lands,  interest  in  lands,  or  other  tribal  assets  without  the  consent 
of  the  tribe:  and  negotiate  with  the  Federal,  State  and'local  gov- 
ernments.- The  Secretary  of  the  Interior  shall  advise  alJ  Indian 
tribes  aiid/or  their  tribal  councils  of  all  appropriation  estimates 
of  Federal  projects  for  the  benefit  of  the  tribe  prior  to  the  ^hmis-  . 
sion  of  such  estimates  to  the  Office  of  Management  and  Budget 

and  the  Congress.  .    ,      ^  -t.  t     '  ^-4. 

XotwT-thstanding  the  provisions  of  any  existing  tribal  constitu- 
tion or  similar  document  which  vests  authority  in  the  Secretary 
to  re-^ew  and  approve  or  disapprove  proposed  actions  of  said  In-- 
dian  tribes,  the  Secretarv's  authority  over  Indian  tribes  wixl  only 
extend  or  be  directlv  related  to  the  trust  responsibilitv  over  the 
use  and  disposition'  of  trust  assets.  However,  any  Indian"  tribe 
which  mav  desire  a  continuation  of  their  presently  existijig  dele- 
■n-ation  of  author! tv  to  the  Secretary  is  hereby  authonzea  to  do  so.  . 
23^ Section  2  of  title'  25'IT.SjC-,  be  amended  to  provide  that  the  au- 
thoritv  of  the  Secretarv  of  the  Interior  o\-er  tribes  shall  on  iv  extend 
to  actions  relating  to  protection  of  tribal  trust  assets.  Wirhm  tJ:iese 
limits,  whenever  the  Secretarv  finds  it  necessary  to  disapprove  a  pro- 
posed tribal  initiative,  he  must  file  a  written  statement  with  the  tnbe 
notifying  them  of  the  reason  for  his  disapproval  of  their  proposed 
action  and  afford  them-an  opportunity  for  a  hearing.  _ • 

24.  Section  81  of  title  25  U.S-C,  be  amended  to  accomplisn  a  result 
similar  to  that  proposed  above,  i.e.,  tliat  whenever  the  Secretary  cns- 
-  approves  anv  proposed  pontract  dealing  with  trust  assets,  he  provide 
the  affected  tribe  or  7:>erson-\cith  n  written  statemonf  of  his  reasons  tor 
disa_pprov:xl  and  provide  tliem  with  an  opportunity  for  a  hearing. 

•lo  accomplish  these  results,  the  Commission  recommends  amenda- 
torv  lim£rua*re  alon<r  the  following  lines  :  t 

That"  25  TJ.S.C.  §  2  be  amended  to  inclttde  the  following  laTi-  ■ 

^The  authoritv  of  the  Secretary  of  Interior  over  Indian  tribes^ 
shall  only  extend  to'theso  actions  deemed  necessary  to  protect 
tribal  "  trust  apset?  and  resources.  In  any  action  which  the.. 
SECretar>-"find?  it  noce-^S;irv  to  disapprove  a- ^^oposed  tribal 
iroverniiient  initiative,  the  Secrotary  shall 'take  such  action 
within  00  davs  of  iiavinij  been  officially  notiTied  of  the  pro- 
'     peeked  tribal  action  bv  tlie  Indian  tribal  government  and  any 
disapproval  of  the  proposed  tribal  action  shall  be  accorapa- 
nied  bv  an  opportuTiitv  for  a  hearing  on  the  part  of  the  ^^-pe, 
■  ancl-the  Sccrotarv's  decision  shall  be  based  on  written  findinr;^ 
of^fact  which  feliall  specifv  the  reasons  for  his  disapproval. 
That  25  tT.S-C.  be  amenVled  in  the  following  manner:  Th^ 

third  parairrnph  bcirinninir  **^^eoond  *  *         shall  read:  _ 
-  "        It  shall  bear  the  approval  of  the  Secretary  of  the. Interior 

anci  Commissioner  of  Indian  Affairs  endorsed  upon  rt.  ^he 
Secretarv  of  the  Interior  and  the  Commissioner  of  Induan 
Affairs  shtill  disapprove  any  such -proposed  contract  only 
after  findinrr  that  the  proposed  contract  shajl  endanger  the 
tru=:t  assets  or  resou'fce?  of  the  tribe  or  individual  Indian. 
Such  findings  shall  be  submitted  to  the  proposed  tribe  and/or 
.Indian  in  .'written^  form,  specifying  the  exact  reason  for 
disapproval. 

■  .  O 

ERIC  '  ;  .  , 


25.  Additiona)  legislation  be  enacted  to  authorize  tribes  to  override 
Secretarial  disr.pproval  of  their  proposed  use  of  trust  assets.  Sucli  an 
override  must  be  coupled  with  a  waiver  of  li^ibility  on  the  pai-t  of  the 
United  States  to  the  limited  extent  that  the  override  may  result  in 
loss. 

Legislation  be  enacted  establishing  tliat  if  the. Secretary  disapproves 
a  tribal  government  initiative,  contract,  or  other  tribal  action  involv- 
ing the  use  or  disposition  of  a  trust  asset,  the  tribe  shall  be  entitled  to 
override  such  Secretarial  disapproval  using  the  following  procedures : 

a.  'The  Secretary  shall  supply  the  tribe  with  a  detailed  state- 
ment of  the  reasons  for  his- disapproval  of  their  proposed  ii?e  or 
disposition  of  the  trust  asset  J  specifically  setting  forth  the  loss  he 
believes  may  result  from  such  tribal  proposal.    -  • 

b.  After  due  consultation  between  the  representatives  of  the 
tribe  and  the  Secretarv  or  his  representSThre,  the  tribal  council 
may^  by  formal  resolution,  elect  to  override  the  disapproval  of  the 
Secretairv.  Such  resolution  must  contain  a  specific  waiver  of  lia- 
bility on  the  i>art  of  the  TJnited  States  for  losses  which  may  result 
'as  a  .direct  result  of  the  tribal  .override.  ^ 

c.  In  the  consultation  process,  the  Secreta-ry  shall  be  held  to  the; 
-    highest  standards  of^are  and  good  faith  consistent  with  the  pri»: 
'   ^ciples  of  common  law  trust  in  advising  the  tribes  of  the  potential 

consequences  of  the  proposed  tobal  decision. 

d.  A  tribal  override  of  a  Secretarial  disapj^roval  shall  not  di- 
minish the  trust  character^  of  the  asset  in  question.  The  trust  re- 
sponsibility of  the  United  States'  to  aid  the  tribe- in  the  imple- 
mentation of  their  decision  and'fo  protect  th€  future  weil--being  of 
the  asset  shall  continue  undiminished-  -  . 

e.  In  any.  case  in  which  the^  Secretary  has  reasonable  cause  to 
believe  that  the 'decision  of  the  tribal  government  ^may  not  reflect 
the  will  of  the  majority  of  the  tVi embers  of  a  tribe  he  shall  (may 
roqnire  n  reforendnm  of  tho  tribal  mt^niboi-s,  the  ^xponse  of  which' 
shall  be  hor^ie  by  the  X'^^nite?!' States  and  not  the  tribe.  *  . 

f.  In  the  event  the'SecretaarA' dctermines.that  a  tribal  resoluti-^ri 
should  be  put  to  a  referendum,  lie  must,  notify  the.  tribal  council 

'    within  thirty  (30)  days  of  the  passage  of  their  resolution,  and  he 
must  call  for  such  referehdurn  vote  not  more  than  forty-five  (45) 
^days  after" tendering  such  notification-  '       w  . 

'26.  The  Departrnent  of  ^Justice  issue  regulatfons^'or  ordei^s  direct- 
ing TJ-S^  attorneys  to  accept  criminal  referrals  from  qualified  tribal 
and  /or  RTA  police  or  in  vest  i<ra  tors.  / 

Congress  hold  oversight Tiearinirs  to  see  thrat/this  recommendation 
is  accomplished  or  receive  an  explarj.ation  why  it  should  not  be  done. 

27.  Congress  hold  oversight  hearings  .witli  representatives  of  the 
Department  of  Justice,  BTA,  and  trihaj  aiithbrities,  particularly  police 
and  nudges  to  inquire  into  the  Jurisdictio^n  relationship  of  the  tribal 
and  Federal  courts  and, ascertain  what  legislarion.  if  any.  is  needod  as 
a  consequence  of  this  decision.  /  ^  ' 

28.  Congress- hoi rl  ovorsiirbt  hearm£rs  with  representatives  of  the 
Department  of  .Tnsfif-e  and  Interior  and^with  Indian  tribal  authorities 
to  ascertain  the  scope  of  this  problem/ 

29*  Corrective  legislation,  if  an v^is  needed,  must  be  premised  on  the 
continued  protection  of  tribal  self-government.  The  scope  of  the  appli- 


<^oxi  of  tbe  Asamilative  Crimes  Act  must-  be  stnctly  limited.  It  must  v 
h&  lecocnized  «*d  accepted  that  the  laws  of  the  tnbes  wxQ  not  ^^^^s 
<!OiiL£m  to  tHe  laws  of  States  ia  which  their  reservation  lies.  Xhis  is 
^e'xneflzmigr  <Sf  self -government-'*  . ,        -i-.     -      ^  ^-u 

30.  ILegisJation  he  passed  providing  for  xetrocession  adhering  to  t!ie 

following  piiiiciples:  ,        .  -  — 

35tettoc«3Sion  he  at  trii>al  option  with  a  plan-        '     .      -  . 

A.  flexible  period  of  time  for  partial  or  total  assmnption  of  juris- 
diction, either  immediate  or  long  term,  be  provided.  - 

There  be  a  significant  preparation  period  ^available  for  tHose 
tribes  d'^'^T^T^g  jgnnTi J  w?f3a^a.  firm  coTnmifment  of  financial  resources 
.  f or  plenning  and  transitioh.     "  -    *    ^       n    j  - 

liere  b&.direct  financial  assistance  to  tnbes  or  tnbaUy  desig- 
nated org^dzations,  .     .     ^       ^      ^  - 
'  T.-F,  ^  A  1^  amPTidftri  to  provide  for  fT.infimpr  P^^or  to  retrocession, 
for  planning  preparation,  or  concurrent  jurisdiction  operations. 

Provisioiis  be  made  for  Federal,  corporate,  or  charter  status' for 
intertrib^a  organizations  (permissi.ve,  not  mandatory). 

There  be  tribal  consultation  with  State  and  county  governments 
concerning  transition  activities  (no  veto  role,  however) . 

Tlie  Secretary  of  the  Inteiaor:  -  .        ^       x-  n 

(a)  Act  within  60  days  on  a  plan  or  it  is.automaticaUy 

accepted;  "  .  , 

(b)  Base  nonaceeptance  only  on  an  ina-aequate  plan; 

(c)  Delineate  specific  reasons  for  any  nonaceeptance; 

(d)  Within  sixty  (60)  days  after  passage  of  the  Act,  the 
V           Secretary  of  the  Interior  draft  detailed  standards  for  deter- 
mining the  ad^quacv  or  inadequacy  of  ai  tribal  plan.  Such 
standards  be  submitted  to  .Congress  who-shall  have  sixty  (60) 
days  to  apprc^  or  disapprove  such  standards.  . 

Any  nonaceeptance  o^  retrocession  by  the  Secretary  of  the  In- 
terior be  directly  appe'alable  to  a  three- jud^re^district  court  in  the 
District  of  Columbia ;  anjd  -      -  *    .      "  *  n 

The  Department  of  the  Interior  be  obligated  to  pay  all  reason- 
able attomev  fees  as  determined  by^  the  Federal  court,  except 
where  such  appeal  is  deemed  by  t  he  court  to  ^  frivolous. 

Once  imrtial  or  complete,  retrocession  is  accomplished,  the 
-  Federal  Government  be-under  a  mandatory  obligation  to  defend 
tribal  jurisdiction  assertions  whenever  any  rec^nable  argtiment 
can  be  made  in  support  of  therin.  -i  j 

-  31  Title  II  of  the  196S  Indian  Civil  Kights-Act  be  amended,  so 
'  -that  it  is  crvstal  elea.r  that  this  Act  was  not  intended  as  a  _general 
waiver  of  sovereign  iimj^unitv  of  the  tribefe.  The  holdmg  in  Mori- 
cas8^ion  "v.  LeeJdty^  334  Fr  Supp.  370  (D.,  ^^JM.,  1971)  authorizing  a 
money  judgment  against  the  tribes  be  specifically  rejected  by  Oon- 
gressT  While  the  courts  must  ha\-e  authority  -to  enforce  substentive 
Seoects  of  the  Act  -(as  limited  b\-J±ie  recommendation  abov-e),  Indian 
-tribes  like  anv  other  governments,  must  have  sovereign  immumty 
^and  some  protection  for  their  pfficers^if  they  are  to  b6  able  to  orovem 
fairly  Equitable  actions  such  as  mandamus  against  tnbal  omcials  may 
■be  permissible,  but  thev  should  be  immune  ^rom  money  judirment 
when  they  work  within  their  scope  of  duty.  In  this  respecb,  they  should 


2^ 


^    -  o  .  - 

Tbe  in  the  same  position  as^State^^anjd  Federal  officials:  i.e^  protected 
when  acting  within^  the  scope  of  duty  bitfc  personally  liable  w^hen 
racting:  beyond  or  outside  their  defibied  scopef  of  duty^ 

32.  Th^  jnrisdicticMial  provisions  of  the  1968  Indian  Civil  Rights 
Act  be  reexamined.  Habeas  corpus  review  is  the  only  jurisdictional  pro- 
."v>sioa  now  included  in  this  Act,  yet  the  courts  have  assumed  jurisr 
-di  ^on  over  a  broad  ranc^e  of  actions  which'  do  not  involve  detention. 

As  tbev situation  stands,  fiie  jurisdictional  reachrof  Federal  courts  s£tnd 
the  remedial  orders  which  they  ^f eel  free  to  enter  is  virtually  un- 
liniited.  This' is  in  complete  contrast  to  all  other  Federal  ci^'il  fights 
le^rislation*' 

33.  Th^  part'of  the  196S  Indian  Civil  Rights  Act  providing  for  a 
right  to  trial  by  jury  be  amended  to  specify  that  the  right  ^ruarraji- 
teeii  by  this  subsection  only  be  applicable  to  offenses  which  if  charged 
in  a  IFederal  court  would  be  subject  to. a  right- to  trial  by  jury.  Ajs 
section  202(10)  presently  ,  reads  the  rights  to  trial  by  jury  would 
-theoretically  itpply  to  almost  every  offense  a  ^person  might  be  charged 
with,  no  matter  how  slight  the  penalty. 

34.  Hie  provisions  of  the  1 968- Indian  Civil  Rights  Act  limiting  the" 
penal  authority  of  a  tribe  to  fines  of  $500  or  six  (6)  months  iniprison^ 
ment*  or"  both-,  should  be  amended  to  increase  these  figures  to  lines  of - 
$1,000  or  one  {1 )  year*imprisonment,  or  both.  -  ^  . 

35-  Section  1738  of  title  28  Xj  .S.C  W  ar^iended  to  specifically  in- 
-elude  Indian  tribes  among  those^  governments  to  whom  full  faith 
and  credit  be  given.  The  purpose  of  this  amendment  would  be  to 
clarifv^  and '  reinforce  the  mlings  of  the  majority  of  courts  to  the 
effect*^that  Incnan  tribes  are  on  .the  same  footing^  as  States  and  ter- 
^ritories  with  respect  to  the  application  jof  full  faith  and  credit 
principles.  - 

36.  Congress  a^mend  title  II  of  the  1068  Indian  Civil  Rights  Act 
to  provide  a  mechanism  for  .limited  appeals  to  tjnited  States  district 
courts  after  exhaustion  of  all  available  tribal  remedies.  The,  need  for 
such  a  prpv5ts5oh  is  directly  related  to:  (1^  the*  Commission  recom- 
mendation for  i^ccording  full  f aitK  and  credit  to  tribal  laws  and  court 
judgments;  and  (2)  to  the  expanding  role  of  tribes  in  civil  and  crimi- 
nal matters  involving  noh-Indians.  Tiiis  legislation  should  adhere  to 
the  following  principles  r  ;  _  * 

Existing  Federal  law  permits  Federal  coui'ts  to  review  the 
judgments  of  Sf ate  courts  for  matters  involving  questions  arising 
imder  the  TJ.S- C-o^stitntion  or  Federal  statutes.     ^  - 

The  limited  right  of  appeal  proposed  in  this  part  would  au=- 
thori2:e  Federal  court  review  of  tribal  court  decisions  in  both  civil 
'and  criminal  matters  in  extraordinary  circumstances  involving  a 
prima  facie  showing  of  a  denial  of  due  process  f-dfundamental  fair- 
ness) or  denial  of  equal  protection,  and/or  when  the  amount  in 
-controversv  exceeds  a  specified  amount  ($10.000) .  , 

Section  203  of  title  II  of  the  Civil  Rights  Act  (25  U.S-C  §  1303) 
which  extends  the  privilege  of  the  wri^"  of  habeas  corpus  to  test 
^-the  legality  of  detentions  by  ord^er  of  Indian  tidbes  be  amended 
to  provide*  a  limited  right  of  appeal  from  final  orders  or  judg- 
ments of  the  highest  court  systent  of  the  respective  tribe  in  both 
civil  and  criminal  matters. 


Appeal  to  the  Federal  couit'norbe  allowed  until  the  petitioner 
hatKast'^ed  all  available. ta-ibal  i^medies.  'P^X^{^'^<^^ 
quiroment  iT.cl.idc  all  tribal  appellate  ivinedies  ^nclndmp  appear 
to  T^-ional  intertribal  ?onrts  of  appeal  should  the  tribe^  fXl^Z 
•      enteVrinto  such  intertribal  compacts.  The  requireineat  for  exhau^- 
-  '  tion  be  riiridlv  enforced  by  the  courts  ^        ^  ^i,' 

The  reView  not  turn  on  proceduml  requirements -br.t  t^^^J'^I,^^ 
premised  on  fundamental  fairness  based  on  the  entire  record  This 
-  amendment  follow  the  rule  laid  down  iti  cases  that  tins  Act  did 
-   not  ^^blanket  in^  the  entire  body  of  Federal  case  law  but  pro^ide^ 
.    -for  interpretation  in  a  manner  consistent  with  the  needs  and  cus- 
toras  of  tribal  institutions,        .       '  _  - 

-^^37  Con-ress  enact  legislation  ^ruamTltoom^r  the  permanency  of 
Tribal  -ov?mments  witliin  the  Federal  domestic  -assistance  pro-ram 

deliverv  system.  I  /  ,  ■     '  jt  -c-  ^ 

X"on<>T-ess  en'act  le^rislation  to  resolve  the  inconsistencies  ot  1^  ea- 
eral  'domestic  assistance  le2:islative  and  administrative  procedwes  as 
thev  define' the  ;^tatu<  of  tri)>a1  governments  withm  the  Feder:i.  do- 
it lestic  assistance.  pro<rram  delivery  system.  The  implementation  ot 
principles  which  would  resolve  such  inconsistencies  establish  a  clear 
defij^ition  of  tribal  irovcmnient  eli-ribilUy  for  each  Federal  domestic 
assistance  pro^-am  and  iruai-ri ntee  the  jurisdictional  mdcpenc^nce  of 
"  tribal  IroveTris^ints  as  permanent  political  entities  withm  the  Federal 
domestic  assistance  pToirram  delivery  system.  ' 

:^9.  Confess 'authorize  tlie  waiver  of  administrative. re<ruiations  ot 
Federal  dom.estic  assistance  programs  which  condition  eli«ribility  on 
population  -Sorinulas.  Allor-ation  of  funds,  however,  ^hould  eniploy 
some  population  criteria  such  as  that  utilized -by  BTA  under  F.T^.  0.>- 
0:3S  t<i  provide  adequate  fundinir  to  tribes  with  smaller  population 

bases,        '     \  ^  .  .         ,  .  * 

40.  Congress  establish  Federal  policy  reco^izin^:  the  sovereign 
ri<rht  of  a  tribal  srovernment- to  form  its  own  <rovemmcnt.  In  accord^ 
aiice  with  Federal  policy,  cli iribility  criteria  of  Federal  domestic p**^5t- 
-ance  projrrams  not  force  tribal  ^veriiments  to  form  consortiums  or 
intertribal  afHliation.-  in  order  to  become  eligible  for  Federal  domestic 

assistance.  *  -       *        i?  r^/>o 

4  :  Congress  amend  the  Interirovern mental  Cooperation  Act  of  1-9GS 
(to  Il.S-Cr,^  ."i:35  and  42  T'.S.C.'S  1401)  to  include  tribal  governments 
in  the  scope  of  intergoveun mental  activities  and  access  to  Federal  prq*- 
grayi  informiition  provided  for  under  the  Act.  , 

42.  Congress'  amend  tlie  Law  Enforcement  Assistance  Act  (42 
XJ.StC.  g  Sril.  et  seq..)  to  remove  State  jurisdiction  over  tribal  govern- 
ments in  the  service  deliverv  system  of  L,aw  Enforcement  Assistance 
Administration  pro-ams.  Thereby  allowing  programs  and  mone\-s  to 
flow  directiv  to  the  tiilial  government. 

4;^.  Congressional  recognition  of  the  legal  status. of  tribal  govern- 
ments include'  the  recognition  that  tribal  governments  must  have,  the 
finanv'ial  resources  necessary  to  support  the  basic  operations  cf  tribal 
goveriiment,  so  that  Iribe?  iViay  effectively  exercise  their  inherent 
sovereign  powers.        '  v  ^  ^ 


44' •  Ooii«*ress  direct  the  Bureau,  of  Indian  Affairs  to  undertake  a 
fess^sment  of  each  tribal  government  to  determine  tribal  capa- 
biliVv  to-finance  the  basic  operations  of  tribal  government. 

4ar  0!on«rress  authorize  the  evaluation  ■of  the  administrative  regula- 
-tioni  of  sel^-determination  grants  program,  and  require  the  re^^slon 
of*  regulations  where  such .  regulations  narrow  the  scope  of  congres- 
siona?  ^intent  -  articulated    in   the   Indian   Self-I>eteripination  and. 
^Education  Assistance  Act.  ... 

4C-  Congress  assure  that  in^^both  administrative  and  judicial  pro- 
ceedings, Indians  will  be  assured  competent,  iildependent  counsel. 
'.    .    "'^^  -       .    '  ■•  .  '      '  ' 

Oecapter  Six." — Federal  AD>ri>n:sTKATiox- 

'PjiiL  Com.^mz^8^ion  Tecommends  that- 

.\47-T-  Cohsrress  enact  affirmative  legislation  to  reaffirm  and  guarantee 
the   permanence    and   viability  of  tribal  governments  within  the  . 
Federal  svstem.  •  ^  ... 

48.  ..Conirres??  clarifv  the  elisribility  of  tribal  governments  as  prime 
sponsors- for  Federal  domestic  assistance  programs  and  other  pro- 
"T^inis  delegated  to  State  and  local  governments. 

49.  '  Congress  enact  lecrislation  establishing  tribal  governments  as 
eq^l  to  State  governments  in  Federal^  domestic  assistance- programs. 
This  includes  amendment  of  all  enabling  legislation,  program  acts, 
and  a^dioinistrative^  regulations  which  require  tribal  governments  to 
.come  under/ State  jurisdiction.  ■  \ 

'  501 -Congress  ameiid  the  Intergovernmental  Cooperation  Act  to 
include- t^nbal  jiovemments,  and  enact  the  Federal  Program  Infor- 
m'atrrfii;  Act  (S7  3281)  to  include  Indian  tribes. 

'  _:5i.  Congress  appropriate  such  funds  as  are  necessary  to  allow  the 
preparation  of  OT>erations  and  procedure  manuals  to  be  used  by  tribal 
irovomsnents  jn  *  their  administration  of  tribal  government  affairs. 
These  manuals  would  include , operation  models  presenting  alternative 
svst ems  of  financial  management,  accoijnting,  personnel  policies  and 

-  pr-ocedures!.  management  information-  and  organization  structure. 
—  527  Congress  enact  Senate  Bill  S.  2175-^Piiblic  Participation  in 

"Gksvemment  Proceedinirs  Act  of  1976.  '  _  . 

53.  The  executive  branch  establish  an  Indian  Career  Service  con- 
^steni  with  statutorv  provisions  and  be  charged  with  the  responsibil- 

"Ltv  of:  developing  the  employment  standards  as  required  by  section  12 
pf  the  Indian  Reorganization  Act  of  1934.^ 

^54,-The  executive  branch  propose  a  plan  to  implement  the  nrovi- 
s^ions  "xvf  section  12  of  the  Indian  Reorganization  Act  of  ,1^>34  by 
estaMishing  standards  for  the  hiring  of  Indians  apart  from  the-  re- 
onir-^monts  of  civil  service  laws  in  the  Bureau  of  Indian  Affairs  ^nd 
the  -Indian  Health  Service.  ,      .  - 

"55:  Cpneress  amend  section  12  of  the  Indian  Reorganization  Act 

.  fif  1934  to  make  the  Indian  preference  applicable  to  all  Federal 
ageucies  administeriiig"  programs  specifically  directed  to  Indian 
affairs.    ^  ■ 

s  A  o<)mplete  lecal  analyalfl  wltb  findln^H  related  to  Indian  preference  laws  Is  contr.lned 
■  In  tljo-  Task  Force  N'o.  O  flrial  report.  -^oX.  1.  pp.  106— 120.  ^ 
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56.  The  executive  branch\pordiiiate  efforts  to  provide  for  the  direct- 
adinirdstration  of  contract  fu^ds  by  the  Indiari  people. 

5T.  The  executive  branch  direct  the  implementation  of  section  <  (b)  - 
of  the  IndiaiLSelf-Determination'and  Education  Assistance  Act  (2o 
I7.SIC.  §  450eTb)  supp.  1076)  to  direct  its  applicability  to  all  Federal 
agencies,;  further  te  direct  the  General  Services  Admimstration  to 
amend'  Federal  procurement  regulation  s  to : 

Claidfv  %he  scope  and  intent  of  section  7(b). 
Emphasize  that  a  contradicting  order  cannot  modify  a  con- 
gressional Act.'  ^„    ^-       -r^.  ^  ^ 

Clarify  that-title  VII,  section  703  (i)  of  the  1964  Civil  Kigiits 
Act  provides  for  permissible  preferences. 

Provide  standard  Indian  preference  language,  be  mcluded. 
58.  The  executive  branch  direct  that  the  Office  of  Federal  Contract 
Compliance  within  OMB  offer  a  statement  in  support  of  the  amended 
Federal  procurement  regulations. 

52.  The  Bureau  of  Inctian  Affairs  comi>i]c  and  maintain  a  perma- 
nent list  of  qaalified  Indian  contractoi-s :  such  a  li^^  to  bo  innmtainod; 
standards  being  maintained ;.  such  lists  to  be  available  to  all  Feaeral 

agencies.  '  .  ^  ,1^1-1" 

60.  The  executive  branch  coordinate  and  consolidate  all  terlniical 

assistance  efforts  into  a  single  agencyl  _  i  7 

61.  The  executive  branch  establish  a  national  professional  and  tech- 
nical Indian  skills  bank  administered  by  Indians.  ' 

62-  The  executive  branch  direct  and  ooordmate  all  agencies  to  cstaD- 
]ish  a  model  ^STatiohal  Indian  'i;echmcal  Assistance  Center — coiisoli- 
da:tincr  personnel  with  technical  assistance  grants  and  contracts-^-'^uch 
consolidation  to  run  parallel  to  existing  BIA  service  units  to  test  the 
feasibility  of  an  independent  agency  service  center. 

■63-  The  President  submit  to^Congress  a  reorganization  plan  creat- 
ing a  Department  of  Indian  Affairs  or  independent  agency  to  be  com- 
prised of  appropriate  functions  now  mainly  administered  by  the 
Bureau  of  Indian  Affairs,  Indian  Health  Service,  and  agencies  within 
the  Interior  and  Justice  Departments.  Rights  protection  be -consoli- 
dated as  set  forth' in  chapter  four  of  this  report.^ 

64.  The  plan  for  a  transfer  of  appropriate  prograras^-and  functions 
£0  the  new  agencv  include  a  review  of  those  programs  identified  m 
this  chapter.  In  the  interim,  the  President  establish  a  temporaiy  spe- 
cial action  office  within  the  White  House  which  would  be  charged  wit 
responsibiiitv  for  i^re paring  a  plan  for  the  President-  .  ^ 

65^  The  President  designate  the  Secretary  of  the  Interior  ai>d  the 
-Secretary  of  Health,  Education,  and  Welfare  to  implement^£tnd  co- 
ordinate efforts  to  evaluate_and-planirhe~  transfer  of  variouspgencies  m 
the  eyeutijof'^he'-gSfabTisliment  of  a  department  or  of  an  independent 

'^66f^*Congress  authorize  a  management  study  of  the  Indian  Health 
Service  to*l>e  conducted  utilizing  experts  from  the  public  and  private 
sector  and  representatix-es  from  the  Indian  commimity.       -  - 

»A  lepal  analysis  of  tbe  mandates  of  Indian  contracting  nnder  7(1»  Is  contained  In  ttxe 

^^"'^J^^tS'oS^^^f^t'^^  ^lJ^Y'to^'^^nii^?i,e  execntlve  branch  (s.r  Chapter  jx. 
Title  5»  U.S.C)  does  not  include  the  creation  of  a  new  cabinet  or  executive  department^ 
tbe  President  needs  to  submit  to  Confirre»s  a  reorganization  plan. 
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67.  The  President  submit  to  Con<rress  an  appropriate  plan  for  tlie 
removal  of  all  Indian  education  pr6,fi:rams  from  the  Ofiice  of  Educa- 
tion, in  the  Department  of  Health,  Education,  and  T-Velfare  and  tiic 
Bureau  "of  Indian  Affairs,  to  a  consolidated  independent  Indian 
agency.  Such  Executive  action  would  establish  :  ; 

*  Stronger  lines  of  communication  between  tribes  and  the  source 
of  educational  fundin^:;  ,  ~  ,      t  , 

An  administrative  structure  that  would  support  the  develop- 
ment of  tribal  control ; 

•    Direct  targeting^  of  moneys  and  services  to  tribal  communities; 
'        A  reliable  data  base,  such  that  effectiveness  of  fund  utilization 
can  be  monitoTed ;  - 
"  Programs  that  permit  indi\-idualization  of  services  to  rrieet  tJie 
unique  needs  of  each  project;  and 

'  Direct  i-ather  than  coincidental  aid  for  educational  problcm.s. 

68-  The  Se<sretary  of  the  Interior  implement  an  action  plan  for  the 
modernization  of  the  Bureau  of  Indian  Affairs  in  ordep  to  change  it 
from  a  management  to  a  service  agency.  Such  a  plan  give  maximum- 
considersition  to  the  Commission's  '*BTA  Management  Study"  pro- 
posals. Generally,  these  are :  1  ,  T  ,    -,  ^  ^  ^ 

'  A.  new  organizational  structure  be  established  to  trasfer  au- 

thority and  responsibility  to  the  local  level.  Particularly,  the^ 
X>resent  area  ofPices  be  divested  of  their  line  authority  and  be 
established  as  service  centers.  ,  ,  ,     ,  •  ,  -n 

The  establishment  of  a  planning  and  budget  system  Tviiich  will- 
stimulate  Indian  tribal  x^articipation  and  place  more  emphasis  on 
'iiTbal  project  priorities  in  the  congressional  appropriation  proc- 
e5>s.  Tribes  should  participate  in  the  budget  process  directK'  with 
the  Commissioner  or  Assistant  Secretary  of  Indian  Affairs  and 
Congress  to  the  greatest  degree  possible-  . 

The  establishment  of  a  program  to.  improve  the  communica- 
tions and  management  information  system  throughout  tlie  BIA 
an     contract  for  access  to  an  automatic  data.  iic<>?^ssing 
which  will  also  be  made  a vailablc/to  tribal,  computer  terminals. 

The  reorganization  of  the  personnel  system  to  improve  BIA 
_  , effectiveness  while  continuing  to  train,  hire,  ^nd  upgrade  Indians. 

69-  The  executive  branch  direct  the  Secretary  of  the.  Interior  to 
compile  an  appropriate- manual  of  operations  wliich  will'  define  and 
publish  minimum  and  standard  threshold  trust  protection  in  manage- 
ment, procedures,  accounting,  monitoriniTj  evaluation,  and  reporting 
which  should  be  provided  as  a  standard  for  all  Departments  and  their 
field  offices^  well  as  for  Indian  tribes.  *  i 

70.  The  Secretary  of  Interior,  under  existins:  authority,  undertake 
the  amendment  of  the  rules  of  procedure  of  the  Department  of  Interior 
r42'  CFR,  subtitle  (a),  197.5)  pursuant  to  sec.  4Cdy  of  the  Administra- 
tive Procedures  Act.  (5U.S.C.  ?  553  (e)  and  43  CFR  §  14.1)  to  provide 
compensation  for  certain  participants  in  the  rujemahing  and  ad^udica- 
torv  proceedings  conducted  by  the  Department  of  Interior,  includmg 
public  informal  hearings  conducted  in  rulemaking  procedures. 

71.  The  Secretary  of  the  Interior  direct  that  the  Commissioner  of 
Indian  Affairs  be  given  Assistant  Secretary  status.  This  can  be  accom- 
plished administratively,  but  may  require  other  supporting  legislation. 


72.  The  Secretary  of  th<5  Interior  remove  the  Associate.  Solicitor'sj 
Office  of  Indian  Affairs  from  the  Interior  Solicitor's  t)ftice  and  create! 
an  CWSce  of  the  Greneral  Counsel  in  the  Bureau  of  Indian  Atfairs.  i 

73.  Tfcie  Seci-etarv  of  the  Interior  establish  a  separate  OflSce  of  In-i 
dian  Program  jDevelopment  and  Budget,  as  well  as  a  Separate  Office  of 
Policy  Analysis  for  Indian  Affairs-  under^  the  Assistant  Seci-etaiy^j 
Program  Development  and  Bud^t.  •  i 

'  74-  The  I>eputy Under  Secretary  for  Indian  Affairs  become  an  mte-. 
gral  part  of  an  iinplementation  team  and  direct  Secretarial  inliousc 
administrative  action-  '  i 

75.  The  Secretary  of  the  Interior  direct  the  Bureau  of  Indian  Af- 
fairs to  establish  a" duly  electeosboard  of  regents  to  be  recognized  as 
a  unit  representing  tribes  and  tribal  opinion  to  contract  for  aryi  ad- 
minister postsecondary  schools.  -  •  - 

76-  The  Secretary  of  the  Interior  direct  the  Bureau  of -Indian  Af- 
fairs to  establish  that  a  du^y  elected  Board  of  Kcgents  representing 
each  tribe  be  recognized  as  a  unit  representing  tribes  and  tribal  opin- 
ions to  contract  for  and  administer  those  multitribal  elemontary  and 
"secondary  schools.,  _  " 

77.  Congress  establish  permanent  standing  or  special  select  commit- 
tees for  Indian  affairs  in  each  House  or  place-all  jurisdiction,  over- 
sight, and  legislative^ authority  in  one  joint.select  committee.  ^ 

GhAPTER  SeTV^X.  EcOXOailC  DE^-EZX^FirEXT 

The^  OommissicTt  TecoTnmends  that : 

78.  Congress  appropriate  funds  and  provide  tachnical  assistance  fo 
insure  the  preservation,  consolidation,  and  acquisition  of  Indian  lands 
upon  ^hich  to  build  tribal  future.  This  includes  assisting-;tribes  in 
devising  comprehensive  land  consolidation  plans,  and  assisting  land- 
less tribes  in  establishing  a  land  base.  Congress,  therefore,  provide 
legislation  which  would :  -  - 

(1)  Increas^the  funds  in  the  Revolving  Loan  Fund  (Indian 
Financing  Act)  administered  by  the  Bureau  of  Indian  Affairs, 
and  createi  a  setaside  specifically  for  tribal  land  acquisition.  These 
loans  should  carry  lower  interest  rates  and  longer  terms  than'^now 
exist  for  other  enterprises  receiving  loans  under  the  Fund.  Present 
requirements  should  remain  whiclfetipulate  that  there  be  a  rea- 
sonable x>rosT?6ct  of  repayment  and  that  the  applicants  must  have 
exhausted  other  Avenues  of  reasonable  financing,  but  there  should 
be  less  rifjidgrequirements  relating  to  the  profitability -of  the  land. 

(2)  Mamdati?  that  the  Revolving  ll.oan  Fund  have  standby  line 
-  'of  credit  for  tribes  to  use  when  immediate  access  to  ftmds  is  neces- 

^ar\'  Tto-^prircHase  key  tract-*  of  land  -which  are  for  sale  and  are 
:         essential  to  the  tribe's  acquisition  or  conf-olidation  plans  but^vroukl 
probably  othet-wise  bc  jost  to  the  tribe  during  the  loan  application 
process.-  '     .  ;  ' 

(3)  Permit  tribes  to  have  a  "first  right,  of  piu-dtase"  option 
when  individually  held  trust  land  or  non-Indian  land  within  a 
reser\-at ion  is  offered  for  sale.  - 

(4)  Amend  sectibn  r>  of  the  Indian  Reorganization  Act  to  pro- 
vide for  an  increased  aippropriatdon  of  funds  for  land  acquisition, 
particularly  for -those  tribes  which  are  presently  landless.  - 


(5)  Amend  sections  1465  and;i^5.of  title  25  of  the  Tj-S-  Code 
'to  delete  the  provisions  of  Indiltn  Financin*^  Act  funds  which  re- 
stricts the  use  of  purchase^of" lands  outside  the  exterior  boundaries 
of^  Indian  country  imless  the  purchaser  was  the  owner  of  trust  or 

'   --'"  restricted  interestsinltbe  land  prior  to  purchase, 

(6)  Amend  the  "excess  proi>ert3r'  provisions  of  the  Federal 
-    Property  and^Administrative  Services  Act,  40  U-S.C.  §  471^  et  seq.^ 

to  specifie^ly  provide  for  transfers  of  excess  property^  whether' 
located^within  or  without  the  exterior  boundaries  of  tribal  lands* 
to  tfie  Eureau  of  Indian  Affairs  for  use  by  Indian  tribes* 

(7)  Mandate  that  the  Secretary  of  the  Interior  establish  and 
- make  public  specific  criteria  for  accepting^  Indian  lands  in  trust. 

Such  criteria  should  include  a  presumption  that  lards  own^edrin 
fee  by  a  tribe  or  to  be  acquired  in  fee  shall  be  acceptedr-in  trust 
unless  the  Secretary  sets  forth  in  writing  sufficiimt^^asons  for 
refusal*  ^^^-^^^^"^ 

(S)  Mandate  that  the  Executive  examine^and  report  to  thfe  Con- 
prress  on^the  feasibility  of  consolidaiiri^  the  Indian  land  acquisi- 
tion loan  profrram  administered  Kv  ^he  Department  of  Apicul- 
ture and  the  BIA  loan  propams  ikito  one  Federal -Indian  loan 
program  designed  exclusively -for  providin^r  funds  for  tribal  land 
consolidation  plans.  X>and  should  also  not  be  required  as  collateral 
for  such  loans. 

-  79.  To  provide  solutions  for  the  debilitating  problems  presented  by 
the  fractionated  ownership  of  heirsliip  lands.  Congress  enact  le^sla- 
tion  which  would  : 

(1)  *Amend  the  XJ-S.  Code  to  enable  tribal  governments  to  adopt  * 
■comprehensive  plans  for  resolving  fractionated  heirsliip  land 

problems.  Such  plans  could  include  the  following  procedures : 

_  (aX  ^Guaranteeing  thict  tribes  have  first  right  of  purchase 
when  heirship  lands  are  sold* 
*  (b)  Authoiizing  the  holders  of' a  majority  of  the  ownership 
interests  in  a  trust,  or  restricted'ailotment,  to  determine  sale.^ 
of  land.  V  ^  ,  -  " 

(c)  Enactment  of  tribal  laws  govoi^ing  descent  and  dis- 
tribution of  fractionated  heirship  land^  to  allow^  purchase,  at 
the;time  of  probate  of  estates^  undivided  interest  in  allot- 
ments in  heirship  status  which  have  rcachod  an  unreasonably 

■  small  fraction :  restriction  of  inheritance  of  trusts  or  re- 
stricted. allotments  to  members^ of  the  tribe;  or  restriction  of 
inheritance  to  a  life  estate  with  a  remainder  in  the  tribe,  but 
only  upon  payment  of  fair  market  value  compensation  to  the 
prospective  heir. 

(d)  Condemnation  with  fair  compensation  by  the  tribe  of 
lands  -in  heirship  status  which  have  reached  unreasonable 
smafl  fractions.  '  -  " 

(2)  Repeal  statutes  which  are  obstacles  to  exchanges  and/or 
sales  between  owners  of  allotment  interests. 

(3)  Keform  partitioning  laws  to  facilitate  par^itioning,of  al- 
lotment interests  held  by  heirs,  if  partitioning  is  in  th^  best  inter- 
est of  their  heirs  and  the  tribe. 

(4-)  Transfer  the  probate  authority  o^'er  trust  property  now 
held  by  the  Secretary  of  the  Interior  of  the  tribe. 

OC-ISO  77  c 
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(5)  Amend  the  special  laws  regarding  the  Five  C5ivil|2^a  Ti  ibes 
and  4e  Osage  to  merge  them  wiSi  the  general  1  a ws  ^jovermnj  the 
other  tribesTat  least  ^vith  respect  to  jurisdiction  oyer  small  estates 
-    ($5,000  or  less)  and  with  respect  to  tlicir  c^pacity^lojsxxLte- 
<rovemini?  the  descenj^and  di'rtj44»«ttouuJ  p'ropcrt3'. 
— 80?  Ti  lb^^TBe"^c5Srase<i  to  develop  comprtOiensiye  plans  for  long 
term  economic  development  premised  on  maximum  Indian  utilization 
of  Indian  owned  resources.  Recommendations  for  appropiuation  ot 
grant  moneys  to  tribes  for  planning  purposes  appears  m  cliapters  o 

and  6  of  this  report.    ^  ■  ^  -t  '  - 

81  Conoress  enact  legislation  which  wiU  facilitate  tribes  m  acqiur- 
inor  consolTdSited  land  areas  sufficient  to  support  efficient  farm  and  cat- 
tle*industries.  Specifically, Congress;  .         .  ■  j- 

(d)  Amend  existing  Federal  laws  relating  to  leasmg  of  indi- 
vidual trust  allotments  to  provide  that  tribes  should  have  a  -hrst 
right  of  refusal"  on  leasing  of  such  lands.  ,   ,  a. 

(5)  Elsewhere  in  this  cnapter  it  is  recommended  that  Congress 
establish  a  special  fund  for  the  purpose  of  aiding^  tribes  m  pro- 
orams  of  land  acquisition  and  consolidation.  In  addition  to  use  ot 
these  funds  for  outright  acquisition  of  ownership,  tribes  be 
authorized  to  draw  from  this  f xmd  in  order  to  acquire  leasehold 
ri«lits  in  individual  aUotinents.  Such  authonzataon  must  be  ae- 
siened  to  accommodate  the  special  credit  needs  of  individual  allot- 
t^s  which  cause  them  to  annually  renegotiate  what  purport  to  be 
long  term  leases.  .  .  <     .  , .  ,  ,  -  

82   xSe  Bureau  of  Indian  Affairs  revise  its  policies  regarding 
1  easino- of  agricultural  lands  in  the  folio  v.-ing  respects:  ^  ^ 

(a)  Cental  terms  correspond  to  general  lease  terms  of  com- 
parable grade  lands  held  bv  non-Indians  in  the  ^rrounding  area. 
T\rhere  practicable  rentals" should  be  premised  on  percentage  Ox 
crop  values  rather  than  fixed  rates  per  acre.  ^       -^x,  . 

(6)  leases  contain  strong  conservation  requirements  witn  pen^ 
altv  provisions  adequate  to  assure  compliance  by  lessees.  y 

(<?)  Leased:  pi^perties  be  inspected  as  frequently  as  necessary 
to  insure  compli^fice  with  lease  terms.         .^^         x>t  k  -r.«,.-Fr^,^ 

[d)  Tribes  be  encouraged  to  contract  with  the  BIA  to  pcrfonn^ 
inspection  and  enforcement  duties.  / 
S3-  ThB  BIA  and  the  tribes  develop  long-term  ran -e  management 
Plank  to  realize  the  potential  benefits  of  a  renewed,  K.jrh.p^oducmg 
S^^^- rSig^.  These  pUns  pro^-ide  for :  (1)  .ran-e  and  soil  mvento^es 
g^te^r^e  current  Ange  Opacity:  (2)  timetables  for  ad3UStxnghe^^ 
'sSze  to  capacity;  (3)  grazing  permit  systems;  (4)  development  and 
p^dent  Se  of  ^nW  improvements  to  raise  the  carrying  capacity :  and 
(5)  education  pro^^ms  to  promote  good  range  management  practices. 
.    ^  In  adStion.  these  plans  evaluate  the  short  teijn  economic  nn^ 
wbich  diminishment  of  herds  will  cause  to  individual  Inaians  during 
t^^ei^S^ceSkiT  to  regenerate  such  rangelands.  A  program  similar 
^5  thel>^  "SoTSmk"  progi^m^should  be  in^ituteS  to  provide,  m- 
•    centive  to  individuals  to  reduce  their  livestock  boldrngs.  . 

84  Tlie  IBureau  of  Indian  Affairs  implement  programs  nece^ary 
to  providt  tecSi^l  assistance  and  training  to  tribal  people  to  aid  tnem 


m  adopting:  modem  farming  aijd  ran^^^e  manacromcnt,  SpeciHcallv,  tho 
BIA:  , 

a-  Review  its  fundinjr  requests  for  support  of  State  extension 
services  and  seek  additional  fujids  for  thi^?  purpose  as  appear 
necessary. 

b.  I>evelop  vocational  education  pro<rranis  to  be  offered  at  the 
reservation  level  to  train;  adults  and  students  at  the  secondary 
^  •        educational  level  in  techniques  in  a<rriculture,  ranire  management, 
\  other  subjects  relevant  to  natural  resource  development, 

S5,  Congress  hold  oversight  hearings  to  ascertain  the  adequacy  of 
the  current  funding  level  of  the  revolving  loan  fiuid  for  purposes  of 
agricultural  and  livestock  development. 

86.  In  order  to  clarifv  the  legal  authority  for  Inclian  -tribes  to  regu- 
late, manarre,  and  sell  t^ieir  own  tribnl  resources;  Con *2rress  amend  :  25 
§  406 — Sale  of  Timber  on  I.ands  Held  in  Trust;  and  25  U-S,C. 
§  407 — Sale  of  Timber  on  Unallotted  Lands. 

25  TXS.C.  §  406  Sale  of  Timber  on  Lands  Held  Under  Trust. 

Amend  5  406(a)  by  inserting  -a  period  after  Interior  in 
line  -3  and  striking  the  remainder  of  the  sentence  .and  the 
following  sentence.  ' 

Amend  §  406  by  adding  a  new  paragraph  at  the  end  of  the 
•section  ns  follows  :  <r\ 

fg)  Bonds  for  performnnce  and  reclamation  pursiiant  to 
contracts  under  tliis  section  inay  be  required  hv  tho  Secrotaiy 
or  the  owner  of  the  timber  in  accordance  with  provisions 
under  §  4:07. 

25  U.S.C.  §  407  Sale  of  Tiniber  on  Unallotted  Lands. 

Amend  §  407  by  designating  the  present  section  as  para-^  ^ 
graph  (a).  In  line  one  after  "sold"  insert  ^^by  authority  of" 
^    the  tribal  council  with  approval  of  the  Secretary  of  Interior/^. 
In  line  four,  insert  a  period  after  Interior  and  delete  the  re- 
mainder of  the  paragraph.  At  the  end  of  the  paragraph  insert 
a_  new  sentence:  ^"Kegulation  of  timber  sales  under' this  sec- 
tion and  ^  406  may  be  superseded  by  regulation/pursuant  to 
tribal  constitiiti on,  charter,  or  ordinance,  provided  that  such, 
regiilation  is  not  inconsistent  with  the  provisions  of  this 
section.'^  -  y 

Amend  §  407  by  adding  a  new-  paragraph  (c)  to  read  as 
follows:  ^  .   ^  . 

(c)  Nothing  in  this  section  shalLprevent  the  adoption  by 
the  tribal  council  of  regulations  for  the  management  of  natu- 
ral resources  within  the  reservation,  and  after,  such  regula- 
tions have  been  approved  by  the  Secretary  of  the  Interior 
they  shall  be  controlling  and  regulations  by  the  Secretary  of 
the  liiterior  under  this  ^section  which  may  be  inconsistent 
therewith  shall  no  longer  be  applicable- 
87.  To  resolve  tihe  difficult  problems  in  management  in  the  continu- 
ing  waste  of  Indian  timber  resources  occurring  because  of  the  frac- 
tionated heirship  pattern"  of  ownership  of  forested  allotments^  Con^ 
gress  anaend  existing  Federal  1^ 

(1>  Sale  of  timber  on  trust  allotments  to  provide  a  first  option 
to  the  tribes,  x  ^  ' 
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(2)  AuthoritT  to  the  tribe  to  acquire  existing  poTvors  of  a^tor- 
ne^  now  held  by  the  BIA  upon  a-  showin-  that^  the  ^ff^cted  al- 
lotted lands  have  been  included  m  a  comprehensive  tnbal  forest 
manaiiement  plan,  .    .  ■  .  j. 

88.  The^IA  make  a  study  of  its  existing  forest  lAanagcment  prac- 

ticesand«^^ation^  force  be  formed  comprised  of  Experts  in  the 
areas  of  forest  mana<?ement  to  evaluate  the  present  BIA  forest 
mana<;ement  profri-am  "and  develop^  a  modernized  comprehensive 
f oresTmanarrement  proc-ram  for  the  future  use  of  the  B ureau  Jtml 
the  tribes.  The  metobe?s  of  this  ta^k  force  be  drux,n  from  the 
the  pubUc  and  private  sectors^of  the  forestry  industry  and  in- 
clude timber  manaj]:ers  of  Indian  tnbes  and  tiio  -Kl^^: 

89  In  order  to  provide  for  reforestation  and  re<?eneration  of  the 
miUions  of  acres  of  Indian  forest  ^vhich  have  been  iJ^^^^^^^PTJZJ^ 
-companies  under  sales  contracts  approved  by  the  BIA,  t»B  Con<rress 
appropriate  funds  to  enable  those  tnbes  affected  to  undertake  tne 
jiecessary  regeneration  and  reforestation  proprrams.        .  -+i  - 

90  Con<n:ess  enact  legislation  to  permit  tnbes  to.  contract  Tvitli  pri- 
vate enterprises  or  Forest  Service  for  timber  management.         ,  : 

91  The  Secretarv  of  Interior  allo\%^  tlie  tribes  having  lef^al  ri^?^ts 
.o%'er' water  to' develop  their  own  water  codes  dcsi<?ned  to  regulate  all 

^*^5o^Gon^ess  enact* lecislation  to  provide  for  an  Indian  trust  impact 
state'ment'"(as  outlined^  in  trust  section  of  his  report)  any  time  etl- 
eral  or  State  projects  affect  Indian  water  resources. 

93  The  Secretary  and  the  Bureau  of  Indian  j^ffairs  take  the  follow- 
in*'  actions  or  provide  tribes  with  the  financial  capability  to : 

l.Inventorv  all  tribal  virater  resources.  .  i 

2   Complete  Isfnd  use  surveys  particularly  to  determine  land^ 
*    which  are  irrigable  or  which  can  use  water  fo'-  other  beneticial 

3.*  Conduct  adequate  engineering  studies  of  the  Indian  water 
resources  necessary  for  litigation.  ^     ^    ■  ,    ^  t      i      jz  ^ 

4  Make  available  to  the  .tribes  funds  to  conduct  legal  ana  en- 
^eering  research,  regarding  particular  water  resources  and  to 
proceed  with  litigation  where  necessary.  -r>  - 

'  94  Conoress  investigate  litigation  in  the  San  Juan  Kiyer  Basin,  ttie 
Rio  *Gran3e  Basin,  and  the  Colorado  Kiver  Basin,  ana  it  likewise  in- 
vestigate the  Walto-n.  cases,  the  Bel  Day  case,  and  tlie  Btg  Ilom  case 
to  ascertain  the  scope  of  Federal  conflicts  of  interest. 

95  Confess  amend  42,  XJ.S.C.  §  666  knora  as  the  McCarran  amend- 
ment to  specifically  exclude  Indian  water  rights  from  its.  provisions. 
06   The  Secretary  of  the  Interior  direct  the  BIA  to  work  witH 
-  Indian  tribes  and  the  Bureau  of  i&eclnnnation  to  (1)  identifv  those- 
Indian  lands  served  bv  BIA  irrigation  projects  which  would  most 
.  benefit  from  IMS;  and  (2)  plan  and  provide  guidance  to  implement 

IMS  on  those  lands.         -  '     _  .     ,  „  i     -    i  o      -         j  ^x.^ 

97  Cbnoress  provide  the  United  States  Geological  Service  and  the 
Bureau  of^Mines  with  the  funds  necessary  to  compile  mmeral  inven- 
tories o-P  all  tribal  lands.  These  inventories  be.field  geological  sur\'eys 
xisu\<r  Indian  people  as  trainees.  The  results  be  confidential  to  the 


\  tribes. 
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^^Sw  Cc3M?e^  provide  the^  I>iiriaon^  of  Tribal  Sesource  I>evGlopmcnt, 
Hurean  ox  Iiwiian  .Afffcirs^  with  funds  to  train  a  minerals  negotiating 
team  compoeea  of  kno^wn  mtemational  and  national  exj^rts  approved 
hyr  the  sheeted  tribes^  TttejSe  experts  would  at  the  disposal  of  Indian 
tribes  to  aid  and  advise  during  negotiations. 

99^  The  Hureau  of  Indian  j^^airs  discontinue  outdated  royalty 
agreements,  lengthy  lease  periods,  no  readjustment  clauses,  vague 
fSDOjplc^ment  and  environment  clauses,  and  waivers  from  tribal  taxa-  ^ 
tioli.  Title  25,  §§  171  and  177  of  the  Code  of  Federal  Regulations, 
:^  should  mat-:-  clear  that  alternatives  exist  toiJie  outdated  lease  agree- 
ment pre^^  "--^  in  use, 

100.  C      .  1    -  provide  fxfads  to  the  Department  of  Interior  to  ef-*. 
fectivelj-         i<v  ~-  Xndian  mineral  agreements  and  insure>that  produc- 
tion Is  Is'-  -  reported,  royalties,  and  other  fees  promptly  paid^ 
employm^.; ap<i    environmental    provisions    honored*  JVlonetary 
penalties  be  imposed  for  noncompliance*  " 

lOl*  Congress  provide  fimds  to  set  up  a  low  interest  loan  fimd  to 
'aid  those  tnbes  who  wish  to  engage  in  jomt  ventures* 

102.  Congress  provide  legislation  to  i>rohibit  any  State  taxation  of 
non-Indian  mineral  developers  in  their  transactions  with  Indians 
within  the  tribal  lands. 

103,  If  the  tribes  decide  to  enter  joint  venturer,  agreements  with 
developers,  ownership  and  control  of  minerals  and  processing  be  kept 
in  Indian  hands.  Contracts  for  work  on  technology  puixihases  would 
be  examples  of  such  agreements,  Funds'  be  made  available  for  tribes 
to  employ  legal  counsel  and  geological  experts  to  aid  them  in  their 
mineral  contract  decisions  whenever  possible. 

104*  The  U.S.  Government  make  available  technical  assistance  and 

 teaching  personnel  5n  geological  fields  so  that  Indians  can  learn  to  be 

surveyors  for  their  own  tribes. 

105.  The  present  laws  be  amended  to  insure  tribal  conTrol  of  the 
development  of  Indian-owned  natural  resources  including  water,  coal* 
oil,  uranium,,  gravel,  and  clay,  and  ajl  other  minerals.  The  Tavrs^  once 
^amended,  be  flexible  enough  to  allow  the  tribes  to  determine  f o^  them- 
selves-the  best  form  of  organization  which  will  enable  them  to  con- 
/  trol  development  and  reali^se  the  maximum  financial  returns  from  the 
development  of  their  natural  resources. 
/       106.  Title  2->,  §§.171  and  177  of  the  Code  of  Federal  Kegulations, 
/    make  clear  alternatives  exist  to  the  outdated  lease  agreement  (con- 
tracts), most  immediately  with  rejrard^  to  the  development  of  coal. 
Reclamation  regulations  also  be  clarified, 

107.  Congress  amend  the  Freedom  of  Information  Act  to  exempt 
tribal  preprietarv  riirhts  from  its  application. 

108.  The  United  States  Sureau  of  Labor  Statistics  collect  accurate, 
xmiform,  and '  consistent  statistics  on  an  annual  basis  on  ,  the  Indian  "^ 
labor  force  on  every  Federal  and  State  reservation*  Tlie  Bureau  also 
collect  statistics  on  "jobs  available  on  each  reservation,  by  type  of  eco-- 
nomic  activity,  and  should  indicate  if  the  job  is  held  by  an  Indian,  or  ^ 

non-Indian*  .  -i-      a-^*  - 

109.  The  executive  branch  require  the  Bureau  of  Indian  Attairs  ana 
the  Department  of  Iiabor  to  keep  accurate  and  detailed  statistics  on 
every  participant  in  federally  funded  manpower  programs*  Fartici-  . 
pant's  subsequent  job  status  be  monitored  for  at  least  5  yeurs* 
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110.  The  executive  branch  require  that  the  Buraau  of  Indian  Affairs 
:and  the  Department  of  Labor  coordinate  their  ihan power  programs 
•with  tribal  development  programs  and  Economic  Development  Ad- 
jmnistration.  ED.tV  speci:^  for  the  BIA  and  DOL.  the  manpower  re-  . 
-quirements  for  their  projects  including  tlie  setting  up  as  well  as  the 
-operation.  BIA  and  DOL  institute  ,tlio  necessary  tunning  programs 
in  advance  of  the  Et>A  projects.  ' 

111.  Education  of  Indians  be  relevant  to  the  needs  of  the  com- 
munities and  that  emphasis  be  placed  on  education  and  .traixung  in 
hard  sciences,  business,  and -administrative  management  disciplines. 

112.  The  Office  of  Management  and  Budget  take  the  neccssai-y  ac- 
tion to  insure  that :  ,  -  t  ^  ^ 

An  approach  is  developed  wliich  will  coordinate  Federal  clforts 

a,t  the  reservation  level ;  i      -c  i  i 

Continuous  evaluations  are  conducted  of  the  effect  that  !•  ederai 
-     proVrams  have  on  the  standard  of  living  at  Indian  reservations 
including  developing  information  systems  to  support  such  evalu- 
ations; and  ,  . 

Annual  reports  arc  submitted  to  the  Congress  on  progress  macie 
in  improving  the  standard  of  living  of  reservation  Indians  and 
on  any  needed  changes  in  legislation  to  improve  the  effectiveness 
of  Federal  programs.  ,    ,        ,     ^  * 

If  early  action  is  not  taken,  we  recommend  that  the  Congress  enact 

appropriate  legislation.  ^        -      •    i  *  / 

11.3.  The  executive  branch  dircc  t  the  development  of  pnysicaJl  infra- 
structure programs  through  the  joint  efforts  of  the  tribes,  the  Depart- 
ment of  the  Interior,  the  Federal  Aid  to  Highways  System,  the  Com- 
merce Department,  and^tlie  Department  of  Transportation,  buch  a 
pro^-T^-am  be  part  of -ar  special  economic  stimulus  effort  for  tribes.  ±t^ 
<;ouid  also  include  significant  increases  in  the  amount  of  capital  .to 
be  made-^availablc  througli  grants  and  loans.  ,y 

"^114  Congress  appropriate  suflicient  funds  to  upgrade  the  existing 
transportation  facilities  in  the  Indian  communities  and  pro^'ide  for 
a  maintenance -program  that  would  net  allow  a  deterio ration  of  exist- 

inir  facilities.                              .            .  "                      j  o  -  .tt  <s       q  t  -^-oo 
115    Congress  enact  legislation  designed  to  amend  2:>-U.fe.<^.  ^  loJ^ 
to  increase  The  $50,000  limitation  on  nonreimbursable  grants  to  Indian- 
owned  economic  enterprises.  ~  /  i  .    t  •  i 

116.  Congress  enact  legislation  to  insure  tliat^runds  and  technical 
assistance  available  through  SBA^s  "(S  (a)  Program  '  (2o  C.F.K. 
S124.S  et  seq,)  and  -7(a)  Program-  (25  C.^-.R.  §  122  ctjoq^}  are  ex- 
tended to  businesses  which  are  chartered  or  operated  by  tribal  govern- 

men  ^-  Congress  enact  lcgii=lation  to  injure  that  the  technical  and  man- 
agement assistance  available  through  OMPE  is  extended  to  Indian 
business  enterprises  oh  the  ,  and  with  tlie  same  priority  aS  • 

it  i^  extended  to  ether  minority  business  enterpri^^es. 

lis.'  Congress  enact  legislatioh  to  provide  that  the  tribal  govern- 
ment may  waive  its  immunitvrfrom  suit.      ,  -      ^.1,  -p^oc^l^ilUv 

119  Congress  hold  oversight  hearings  to  determine  the  feasibility 
of  the  establishment  of  an  Indian  development  bank  to  provide  for 
the  demand  for  capital  in  Indian  country  and  at  the  same  time  recog- 
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nize  and  compensate,  for  the  unique  requirements  of  lending  in  Indian 
cbuntiy  neces&tated  responsibihty.  A  care- 

fully coiisidered  development  bsaik  project  majr  go  a  long  way  in  re- 
verang  the  existing  dependency  structure  in  Inoian  country  thereby 
reducing  Federal'  transxers  over  the  lon^  run. 

120.  Congress  hold  oversight  hearings  regarding  investment  of 
trust  funds  to  determine  what  legislation  is  necessary  to  assure  that 
trust  funda'diaw  full  interest  at  prevailing  commercial  rates.  \ 

Congress  hold  oversight  hearing  with  EconomicDevelopment 
Admhiistration^  Small  Business  Administration^  Office  of  Minority 
Business  Enterprise,  I>epartment  of  Labor,  Bureau  of  Indian  .Affairs, 
and  I>epartment  of  Transportation  to  determine  what  the  obstacles 
are  to  successful  business  development  in  and  npar  Indian  communities* 

CfiCAPTER  Eight* — Co^kTMUMrrari  Skrvices 

TTie  CoTwmissioTt  Tecomnnends  tTiat  / 

122.  Indian  Health  Service  (HHS)  establish  a  formalized  nTscha- 
nism  through  which  IHS  officials  can  work  closely  with  Indian  people 
toward  the  successful  implementation  of  Public  Law  91  137.  - 

123.  Congress  appropriate  sufficient  funds  for  the  continuance  of 
present  Lidian  centers  m  urban  areas  which  assist  Indians  in  obtain- 
ing medical  and  other  social  services;  und  sho\ild  encourage,  with  funds 
and  guidance,  the  establishment  of  additional  such  centers  in  all  urban 
areas  where  Indians  live. 

124.  Congress  create  in  the  Office  of  Civil  Rights  (OCK)  a  monitor- 
ing and  enforcing  division  targeted  at  discriminatory  urban  health 
'providers.  -  -  .       ^  ^ 

125.  IHS  receive  supplemental  fundings  for  providing  outreach 
medical  care  to  isolated^  rural  Indians.  /  , 

^26.  Congress  hold,  oversight  hearin<is  rejrarding  the  implementa- 
tion by  HIS  of  the  Indian  Self-Determination  and  Education  Assist- 
ance Act  (Public  Law  93-63S) . 

'  127-  Congress  hold  oversiirht  hearings  to  determine  Indian  needs  in 
the  areas  of  health  care  facilities,  construction,  and  maintenance,  and 
appropriate  sufficient  funds  to  meet  those  needs. 

128.  Congress  hold  oversight  hearings  to  ascertain  the  success  of 
mobile  health  vans  at  the  Navajo  and  Rosebud  Reservations  and  on 
TTV^ satellite  formerly  used  in  Alaska:  and  determine  whether  these 
profrrams  ^ould  be  expanded  to  isolated,  inaccessible  areas. 

129.  Congress  hold  oversi<rht  hearings  to  ascertain  the  problems  re- 
garding the  high  turnover  in  personnel  at  HIS  and  act  to  remedy 
these  problems.  ^  ^ 

130.  Congress  create  a  medical  -para-professional  corps  to  be  used 
qn  Indian  reservations,  particularly  in  the  areas  of  alcoholism  and 
mental  health. 

131.  mS  be  funded  to  allow  the  expansion  of  present  training  pro- 
grams sojthat  they  are  located  in  individual  service  units  and  geared 
to  specific  staff-shortages  in  those  units.      -  .  ^  —  ^ 

132.  Congress  appropriate  funds  for  ongoing  orientation  projarams 
to  educate  UTS  employees  in  Tndi.^n  culture,  g,nd  to  p^^vide  for  Indian 
interpreters  in  all  service  units. 
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1^  rViTurress  reaueat  the  General  Accounting  Ofee  to  conduct  a 
^.^SS^^d^of  thrindian  Health  Service  and  penodicallr  to 

"'''^"T^i^vfbrunch  direct  all  Federal  agencies  to  report  to 
Co^^  o^^biSis  rtJgardins  the  coordination,  of  budget  cycles 

progr^  and  give  one 

a«SSr  thS^^a^^onsibility  for  coordinat&j?  and  admimstermff 
S^^^am.  UpS^^  cstSlishrfient  of  a  new  mdep^dent  consolidated 
SdS^I^^,  Is  recommended  in  chapter  VI  of  this  report,  all  In- 
dian ho^g  programs  should  be  transferred  to  that  agency  , 
rw?^  £rect  IHS  to  report  on  tribal  needs  for  fully  eijuipped 
ambni^SfSd  S  v^icles  t?  transport  nonemer^cy  patients  o^ 
rServatiqns  and  should  then  appropriate  necessary  funds  to  proyide 

^l^T®^rr>et>artment  of  Agriculture  review  and  revamp  its  food 
s^JCy^StStfi^  deliver^'  of  nutritious, 

gj^^to  the  Indian  people,  with  particular  emphasis  <>^  .^^f^""^ 
iroops  such  as  infante,  cliildren,  pregnant  women,  ^"^^ ^ 
the  ^dicapped;  and,  to  insure  the  simultaneous  use  of  both  food 
stamps  and  donated  foods  for  those  tnbes  desirmg  It,  ^^^^ 
138  BIA  replace  the  monopolistic  trading  post,  with  its  high  prices 
and  inferior  st^k,  with  as  many  efficiently  managed  food  stores  as  are 
needed  for  acce^bilitj-  by  Indian  people  wherever  they  live  on  the 
reservation-'These  stores  be  under  Indian  marittgement. 

139.  The  executive  branch  upgrade  tribal  programs  for  education 
in  the  areas  of  hygiene  and  nutrition,  . 

140.  mS  upgrade  the  deiiionstration  projects  neretofore  adminis- 
tcxcd  by  N^ational  Institute  on  Alcoholism  and  Alcohol  Abuse. 

141.  Congress  enact  legislation  for  the  transfer  of  all  Federal  educa- 
tjoh  progradis  from  their  nr^ent  agencies  to  the  consolidatea  Indian 
agency  recommended  elsewliere  in  this  report-      '  .  ■  _ "         '     -      *  - 

142.  Congress  enact  legislation  that  would  aid  tribal  governments  m 
assuming  the  responsibility  for  control  of  education  m  accordance 
with  thSr  desires- Such  legislation  to  include^  -.^.^ 

(cL\  J^en4ments  to  Public  Law  81-874  and  Sl-Slo  such  that: 
"    (1)  the  dollars  directed  to  aid  scliools  educating  Indian  students 
irould  be  funneled  through  a  tribal  monitoring  system,  then  to  the 
school;  (2)  a  set-aside  provision  is  made  to  cover. costs  of  tribal 

administration.  •  ■.-.^/-n  ji 

(5)  Amendments  to  Public  Law  93-638  such  that:  (1)  a  duly 
elected  board  of  regent.-^  may  be  recognized  as  a  unit  repre5?entmg 
tribes  and  tribal  dpii  on  to  contract  for  and  administer  post- 
secondary  schools  with  a  multitribal  population;  (2)  . in  the  case 
of  multitribal  elementary-  and  secondary  schools,  a  duly  elected 
board  of  reg^ts.  including  at  least  one  representative  fipm  each 
tribe,  be  recognized  as  a  unit  representing  tribes  and  tnbal 
opinions  to  contract  for  and  administer  those  schools. 

^(^)  Amendments  to  Public  Law  93^38  ahd";r65nson-0\Malley 
such  that :  (1)  Any  doHars  contracted  for  the  education  of  Indian 
children  through  Public  Law  93-638  and  Johnson-O'^f alley 
would  pass  through  a  tribal  monitoring  system ;  C2)  m  utilizmg 
this  contract  or  monitoring  power  with  Public- Law  93-638  or 
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Johnson-O'Malley  a  tribe  may  decide  the  extent  to  wlxichH  wishes 
to  control  the  educational  system  alTectingr  its- childreii.  This.deci- 
si<»t  runs  the  jjamut -f rom  total  tribal  ownership  and^ontrol  to 
utilization  of  the  tribal  government  ,on4y  tis  a  monitorin|r  system 
for  Indian  education-moneys;  (3)  if  the  tribe  opts  to  set  up  an 
organizational  unit  to  monitor  funds,  a  set-aside  provision  should 
-   be  made  available  to  cover  tlic  costs  df  tribal  administration. 

(d)  Amendments  to  all  Indian  education  legislation  such  that : 
(1)  the  State  or  local  governnicnt  not  in  compliance  with  agree- 
ments and-  contracts  for  Indian  education  programs  can  be  sued 
by  the  tribe  in  a  U.S.  district  court,  or  in  a  fetate  court  of  general  - 
jurisdiction;  (2)  the  court  may  grant  to  tlie  plaintiff  a  temporary 
restraining  order,  preliminary  or  permanent  injunction  or  other 
order  including  the  suspension,  termination,,,  or  repayment  of 
funds,  or  placing  any  further  payments  in  escrow  pending  the 
.outcome  of  the  litigation.  -      .        .    ^  , 

iSOTR. — The  language  of  the  above  two  recommendations  is  taicen 
from  H.R.  13367 — Revenue  Sharing.  ,      ,       r  n  - 

143.  Congress  appropriate   funds  to   accomplish  t:io  following 

objectives :  j  i 

(a)  To  establish  standards  for  Indian  education  and  deveJop 
an  accreditation  system  for  Indian  schools.  .  ,    -r  j- 

(b)  To  train  nbn-Ihdians  who  teach  and  work  with  Indian- 
children  as  an  interim  measure  until  there  are  enough  Indian 

educators.  ,        .  ,   ^  -  j 

(c)  To  educate  and  prepare -tribes  who  wisii  to  organize  ana 

'       operate  tlieir  own  educational-system!^. 

('d)  To  subsidize  a  long-range  effcJrt  to  train  and  certify  Indian 
educators  for  Indian  schools.  . 

(e)  To  subsidize  curriculuin  development  and  library  develop- 
ment for  Indian  schools.  .  ; 

.(/)  To  provide  an  educational  clearinghouse  for  information 
on  teacher  availability,  new  curricula,  and  special  resources  flow- 
ing between  schools  and  tribes,  -     .e  - 
(,<7)  To  give  professional  Indian  educators  the  opportxmity  forj 
regular  input  on  new  educational  methods  and  resources  to  the' 

tribes.  .  * 

144.  Congress  provide  for  the  improvement  of  oflT-resfervation  board- 
ing schools  by  enacting  legislation  to  accomplish  tJie  following: 

*^      (a)  Define  the  goals  and  objectives  for  each  school  and  create 
an  academic  emphasis  to  fit  its  goals.  * 

(5)  Assure  that  juvenile  corrections'  are  ^e  responsibility  of 
the  tribe  and  not  the  off -reservation  boarding  school  . 
'    (c)  .Organize  an  admittance  and  transfer  policy  for  students. 

(d)  Pro\'ide  for  sufficient  diagnostic  staff  and  development  spe- 
cialists for  ench  school.  ■  ' 

(e^  Pro-vide  a  curriculum  that  is  responsive  to  the  students  . 
psvchological  and  academic  needs.  ^  . 

"(  f)  Assure  that  teaching  and  guidance  staff  are  chosen  f  or  Jiheir 
ability  rather  than  civil  service  rank. 

(.<7)  Give  parents  and  communities  the  opportunity  to  contrib- 
ute ideas  and  participate  in  school  procedure.  "  ' 


(h)  Give  the  school  advisory  boards  real  dccisiontniikin^;:  power, 
as  indicated  by  the  Indian  Reorganization  Act,  and  or<;anize-an 
elective  process  for  advisorj-  boards  and  boards  of  rogcnU  for 

all  BI A  schools,  ^  .  •      i  i 

(*)  Sot  up  fundinjr  structures  to  separate  ofT-rosorvatian  l>oarct- 
inff  schools  from  otiier  BIA-funded  sidiools 

(j)  Provide  adequate  financing:  and"  stjuulardizc  account  nig 
procedures  and  fiscal  reports  of  all  schools. 

(A:)  Kcmove  p&stsccondai\'  schools  run  by  BIA  from  otT-i-escr- 
vation  boarding  school  status  so  the  tribes  have  iho  option  to 
control  atafff^idget,  pro-ams,  enrollniont  levels,  and  student 

bodv  •  .  -1 

145.  donjpress  provide  fundin<r  throii<rh  Indian  pr;^nizations  and 
tribes  for  scholarships  in  three  academic  areas:  vocational  education, 
traditional  liberal  arts  education,  and  <rrachiate  level  education. 

146.  Each  Indian  student  who  meets  the  requirements  of  section 
411(a)  (1)  of  the  Hijijher  Edxication  Act  of  lJ)Or»  l>e  entitled  to  a  srrant 
in  an  amount  computed  under  subsect-icn  (a)  of  section  411. 

147.  Conr^rcss  enact  legislation  wliich  would  carr\-  out  a  program 
for  fundinir  and  administering?  Indian  postseoondar\-  schools,  feucb 
legislation  should  include :  ,  n 

(ja)  Funds  for  more  Indian  owned  and  operated  collepres. 
-  (h)  Funds  for  research  in  the  area  of  Indian  higher  education  to 
determine  students'  academic  and  psychological  needs. 

(c)  Funds  to  assess  the  needs  of  tribes  and  communities  for  cer- 
tain types  of  vocations  and  professions. 

(<f)  Funds  to  Establish  liberal  arts  institutions  on  or  near  popu- 
lous reservations.  ^  .  ,      ,        .  •  1- 

(e)  Funds  to  establish  institutions  of  higher  learning  specializ- 
ing in  the  culture,  languages,  and  traditions  of  Indian  people, 

(/)  Funds  for  specialized  Indian  higher  education  centers,  sucn 
as  the  Center  for  IndianXaw-  ,  .  ,  , 

(^). Federal  funding  to  institutions  of  higher  learning  serving 
TTidiftT^  students,  similar  to  Johnson-O'MaL'ey  Tunds. 

(h)  Accreditation  for  Indian  postsecondary  institutions  be  pro- 
vided by  an  TnrliftTi  designed  and  organized  board-  .  .  ' 

148.  Congress  hold  oversight  hearings  to  clarify  the  mvision  ot 
responsibility  between  Federal  and  State  a^ncies  involved  with  In- 
dian affairs— including  BIA,  HEW,  IHS,  Office  of  Civil  Bights,  and 
Social  and  Rehabilitation  Services— and  direct  these  agjencies  to  con- 
sult with  State  agencies  to  determine  the  causes  of  the  breakdown  m 
the  delivery  of -services  to  Indians  by  the  States."  ,    -i>  4. 

149.  The  BIA  and  HEW  promulgate  regulations  to  clarify  tnat 
Indian  trust  money  and  land  is  not  to  be  considered  an  asset  by  fetate 
and  county  governments  in  determining  eligibijit*-  im  <weif are 


150.  BIA  be  required  to  publish  in  the  Federal  Register  and  in  the 
Code  of  Federal  Regulations  their  procedures  and  guidelines  for  gen- 
eral assistance  under  the  Snyder  Act.  .  ,        -i      -i  ix 

151.  Procedures  and  practices  used  m  tb'  B^  s  64  local  weltare 
offices  be  standardized  and  made  uniform,  e-nding  the  practice  of  dis- 
cretionary action' on  the  part  of  the  local  BIA  caseworkers. 


152*  Heceipt  of  State  or  local  general  assistance  Bot^jnake  an  Indiair 
meligiMe  for  BIA  assistance  T^hen  supplemental  aid  is  needed. 
,  Cbno^ress^  by  comprehensive  legislation,  directly  address  tlie 

prol]^ems  Iridian  diild  placement  and  tiie  legislation  adhere  to  the 
xoHoTfeinie  prmc^ 

^  -    -(a)  The  issue  of  custody  of  an  Indian  child  domiciled  on  a  ries- 
\  eryation  is  the  subject  of  the  exclusive  juiisdiction  of  the  tribal 
court  where  such  exists.  ,  , 

Cb^  TVliere  an  Indian  child  is  not  domiciled  on  a  reservation 
and  subject  to  the  jurisdiction  of  non-liidian  aiithorities^  the  tHbe 
of  origin  of  the  child  be  given  reasonable  notice  before  tJny  action 

Meeting  his/her  custody  is  ta^en. 
^    (c^  The  tribe  of  origin  have  the  right  t^  intervene  as  a  party 
^  m^interest.m  child  placement  }>roceedings. 

ISbn-Indian  social  service  agencies,  as  a  condition  to  the 
federal  funding  they  receive,  have  an  affirmative  obligation — ^by 
specific  programs — to     ^  ,  . 

'       (i)  "prpvide  training  concerning  Indian  culture  and  tra- 
ditions to  all  its  staff 

(  ii)  establish  a  preference  for  placement  of  Indian  children 
in  Indian  homes :  -  ^  *  ^ 

(iii")  evaluate  and  change  all  economically  and  cultuiraily 
-inappropriate  placement  criteria; 

(iv)  consult  Tvith  Indian  tribes  in  establishing  (i).  (ii)y 
and  (iii)*  ,  ^ 

Ce^  Sis!:nificant  Federal  financial  resources  be  appropriated  foi" 
the  enhancement  or  development,  and  maintenance  of  niechanisms 
to  handle 'child  custody  issues,  including  but  not  limited  to  In- 
dian operated  foster  care  homes  and  institutions  in  reservation 
areaSy  such  resources  be  made  directly  available  to  the  tribe. 

^^fsiAJPTER  2Srx2^. — Okf-IReservation-  I:N-OTA>rs 

jTh^  O OTTtmissioTt  Tecomm^nds  tJi^t:  } 

154.  The  executive  branch  of  the  Federal  Grovcmment  conduct  a 
detailed  exaimination  of  assistance  programs  and  need  areas  that  Tcould 
be  most  escpeditiously  administered  by  tribal  governments. 

155.  The  executive  branch  provide  for  the  delivery  of  services  to' 
off-re5;ervation  Indians  consistent  with  the  Federal  obligation  to  all 
Indians-  Accordingly,  Congress  recommend  that  the  executive  branch 
deliver  appropriate  services  Tvhen  feasible  through  urban  Indian 
centers.  '  '  - 

156^  The  executive  branch  provide  financial  support  for  Indian 
centers  in  urban' areas.  This  could  be  expedited  by^turning  over  BIA. 
Employment  Assistance  Offices  and  other  Federal  contracting  oppor- 
tunities to  urban  service  centers :  and  delegating  Federal  domestic  as- 
sistance dollars  directly  to  urban  centei^  on  a  fair  per  capita:  share 
basis. 

157.  The  executive  branch  consider  the  placement  of  Federal  funds 
targeted  for  urban  Indians  under  an  Urban  Indian  Office  as^a^art' 
of  their  considerations  for  tTie^^onsolidated  Independent  Ihaian 
Agency-  ^  _ 
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T       Thft  -Pedera;!  acency  funding  sacH  rurban  center  or,  centers  de- 
toa.pro<»ssof  membei^p^rt^edtotlg^^  centers  receive:. 

^"TSmical  assistance  and  orientation  in  programing,  budgeting.. 

"^^^^l^to^^^S^W  formulation  in  curriculum 
.  defS^eS  fo^^S^g  and'Tdniinistrative  staff  lurmg  for 
schools  ^th.  Indian  children..  , 

Fimdins^  for  administrative  and  program  costs- 

160  O^^icutive  branch  mandate  that  urban  Indian  centers  be 

A^Ke^cfearinghouse  to  provide  information  on  available 

^^^S-^3L^tion  programs  in  the  areas  of  cr^t.g^^^ 
lea^  information,  and  general  advice  on  moving  from  tl:ie  reser%  a 

Grists' f^iS"mo.W-costs,  immediate  support,  rent  supple- 

funded^roviding  equity  grants  for  <i°^P^:^?^4^^ 

dians  who  have  Uved  in  the  city  for  more  than  2  years.  .  r,^„' 

161  -^rSfecutive  branch  mandate  that  approp-ate  action  be  taken 
to  pivS?m\an  Indians  with  health  care  facilities  by -pro^^dmg  the  ■ 
urban  Indian  center  with  funds  to : 

Administer  Indian  health  care  programs ; 

Provide  information  for  health  care ; 
Contract  for  Indian  health  care ; 
Establish  health  educational  programs ; 

Establish  health  care  programs  on  its  premises ;  ana  . 
.      lit  i^monitor  for  funds  designated  for  urban  Indian  health 

;Ch.\ster  Tex- — 'rEiiiii>-ATED  rN-r>tA:N^s- 

TTie  Oo77vmis9io7i  T-ecoTrtTnends  tliat :  -  t  /-t  -r> 

162  Con<T:ess  by  ^ oint.  resolution  specifically  repudiate  H,  Con.  Kes. 
108  and  the  policies  of  assimilation  and  termmation  that  it  ^represents, 
and  commit  Federal-Indian  policy  specifically  to  Indian  seli-determi- 

^^1^^  Congress  provide  appropriate  legislation  for  an  administrative 
restoration,  process  adhering  to  the  following  principles :  - 
«  (V/,)  Purpose  of  the  Act :  To  establish  standards  £md  procedures 

bv  which  terminated  Indian  tribes  may  be  restored  to  the  status 
of  sovereign,  federally  recognized  Indian  tribes;  to  restore  to 
'  terminated  Indian  tribes  and  tribal  members  those  Federal  I^^l^^s, 
privileges,  and  services  to  which  federally  recognized  Indian 
■    tribes  Sid  their  members  arc  entitled. 

°Ina&^iJ^705  firs,  pr^^  -KestOftloc  ^rt"  aUbcrins  to  tl.raej.ra.olpI«». 
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(&)  The  policy  of  termination  %v-as  wrong  and  Congress  ex- 
w  pressly  recognizes  that  fact.  All  reasonable  steps  J:>e  taken  to  fully 
and  qxiickly  restore  Federal  recognition  to  terminated  tribeSv  re- 
establish their  land  base,  and  restore  tribal  sovereignty.  All  Fed- 
<^ral  moneys  expended  pursuant  to  the  Act  should  be  over  and 
above  existing  appropriations  for  Indian  affairs. 

(e)  Any  terminated  tribe  may  file  a'^^petitxon  for  restoration" 
with  the  Secretary  of  the  Interior-  The  Secretary  shall  grant  the 
petition  where :  (i)  the  tribe  is  niaintaihing  a  tribal  identity ;  and 
(2)  restoration  is  favored  by  a  majority  of  the  tribal  members 
actually  voting  in  an  election.  The  Secretary  shall  liberiilly  con- 
strue the  petition  in  favor  of  the  tribe  and  any  denials  of  petition 
shall  be  without  pre  judice  .  to  the  trifee^s  right  to  refile  subsequejrit 
petitions.  If  a  petition  is  granted,  the  Secretary  and  the  tribe  shall 
negotiate  a  restoration  plan-  the  tribe  will  be  eligible  for  all  Fed- 
eral services  and  benefits-  and  all  rights  of  the  tribe  imder  Federal 
treaty-,  statute,  executive  order,  agreement,  or  otherwise  shall  be 
reinstated.  '  .        ,  ^ 

(cl)  The  restoration  plan  provide  for  election  of  an  interim 
tribal  council,  adoption  of  a  tribal  constitution  and  bylaws,  re- 
vision of  the  tribal  roll,  establishment  of  reservation  land  in  trust, 
and  bther  specifics.  Congress  retains  the  power  tc  approve  or  dis- 
approve any  restoration  plan. 

(e)  Xotliing  in  the  Act  alters  preexisting  rights  or  obligations 
or  affects  the  status  of  any  federally  recognized  tribe, 
y  (  f)  The  Act  be  construed  in  favor  of  Indians ;  the  Secretary  of 

Interior  shall  cooperate  "^ith  tribes  seeking  restoration  :  his  actioii 
is  subject  to  review  by  a  Federal  court ;  and  other  specifics. 

(g^)  Authorization  for  Whatever  appropriations  are  necessary 
to  implement  the  Act.      .  ^      ,    .    _  ; 

(h)  The  Secretary  of  Interior  is  authorized  to  adopt  regula- 
tions necessary  for  carrying  out  the  Act. 

(i)  Congress,  as  an  interim  nieasure,  recofrnixing  the  hardships" 
caused  by  teiminations,  by  legislation  specifically  e^ctend  appro- 
priate Federal-Indian  services  to  terminated  Indians. 

CHAPTEH  ElJBVE>r,  IJNTtECOG^ZHn  lNT>TA>rS 

164.  Procedures  be  established  so  that  all  tribes  will  be  guaranteed 
their  iinique  relationships  with  the  United  States-  After  adoption  of 
the  followinsr  recommendations,  the  words/^onfederally  recognised*'' 
and  federally  '^unrecognized"  shall  no  longer  be  applied  to  Indian 
people. ,     \  ^ 

165.  Tofclarif^  the  intention  of  Congress  and  to  dispel  administrii» 
'tSve"^eVitations^  a  stitc- 
'  inent  of  policy  affirming  its  intention  to  recognize  all  Indian  tribes  as 

eligible  for  the  benefits  and  protections  of  general  Indian  legislation 
and  Indian  policy:  and  directing  the  executive  branch  to  serve  all 
Indian  tribes- "  ' 

166.  To  insure  that  the  above  declaration  is  carried  out.  Congress^ 
ty  legislation,  create  a  special  office,  for  a  specific  period  of  oj>eration. 
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sacE  as  1*  vears,  inclepcndent  from  the  present  "Bureau  of  Indian  Af- 
1  ^^^^ed '^iS.  Ue  responsibility  of  affirimng  tribes-  relatioa- 
2i5  with  the  Federal  Government  and  ^'^P'^^ifj^.^d 

Tn^iiiin  nroorams  to  these  tribal  communities.  The  omce  aftouia  naj  e  a  

duafL^S^-  (ly  l^^S  the  Federal  xelationsiiip  witi  Qie  peti- 
S^n\,7^Ab^- and  r^S^tiatinr^^  aspects  of  that  rela- 

tilS^^S&^e^Sn?5t  of  general  Indian  legislation  apd  Indian 

 -  J^w,  biS  ^ith  the  flesibUity  to  meet  each  tribe  s  specific  needs. 

f  hi  first  function  to  include  the  following  procedures:  i   

The.  office  contact  all  kno^  so-called  ^''^-^''^^t'-"^^'!  f  "'^^^,^5"^ 
inform  them  of  their  ri-hts  to  estabUsh  a  formal  relanop=liip  « ith 

'''tSSS™"^  provided  for  tribes,  ensuring  that  they 
undSSSI  tiJoffice's  procedures,        ^iiat  tliey  ^cgmJ^^  legil 
i;=tiiTice  and -professional  assistance  wlien  they  desire  it  for  pre 
tetS-  Sei?claS  to  this  office.  W^th  the  assistance  of  the  spe-. 
cial  c^ce  or  with  the  assistai»ce  of  persons  designated  ify  th.^  -ribe 
Sut  pSd  bt  the  office,  the  tribes  may  submit  petitions  ff^r  rccogiii- 

-°Ss'%'on'af  possible,  but  no  later  tlian  1  year  after/roc^ipt  of  a 
triWs^  petition,  the  office  must  decide  on  a  .^rroup  s  eTigibility  a=  a 

That  decision  mus^  oe^ a  intended  to  i/entify  any  group 

Sta^  iT^JSlt  tlfe  general  historical  cifcamstances  all  ab-  , 

""'fTtbS'^  S"4?app;opriarlcarinffs  and  inyesti. 

.^Uon^lhToffice  ^ust 

vSh^l  it-Ltus  tvith  a  written  report  documentmjr  the  group  s  tai  1 
ure  to  StaSlisTlte  fnclusion  in  Sny  one  of  seven  enumerated  defanx- 

*^ -hi  t^ro'Sp  mav  appeal  the  ojEces  ruling  to  a  throe-judge  Fed- 
.  .       eraVdL5rict^oui:t.  as  -tli^gd  m  reco-^^^^^^^^  ^^.^^^^^ 

.  --  The  second  t^"''*4?5„''*i^ribS  Ivsrem."^?^  intended  to  place  these 
,/        ^atus  withm.  the  Federal-.ribal  systc^  their  claims  are  clear, 

newly  F^J-'S^'^'-^'^i^^f  3  °^  "i  r  special  newls  arc  assessed,  and  so  that  ac- 

■  their  health,  educational, 

■  ^"4iSfprS;^dre'i:«^ 

and  will  as..ist  in  <-^Ted.ting  ac.  .on.  <^n  t  iba^^^^^^  ^^^..^^^ 
tended  to  be.  a  process  ^"-^  I'-^'fi^T.^a  splc^al  ^i%'i;ieges  of  these 
or  constraining  '''?,nPS'^^w5tfd  S  exercise  -ood^aith  and  trust  in 

''^le^ "^o^^SsrJirect  this  special  office^hat  ^J^tlie  purpo^s  of  ful- 
filling the  Fedoral  .C'0™'-"7^,'l'^!,1.°°^;Sa  a^^  sn-oups  and  their 
^''-'l:iS°and^rr'rhTiSficaHo^^^                SroupS.  the  procedure 

-J!%%rpzrs^^t'^  r^^ini^^^^^^^^ ■^■""'^'^ 
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tiirougii  the  special  office  created  by  CoEgxesSj  can.  establish'  throjigh 
hearings  ,  and  investigations  that  the"  group  does  jiot  meet  any  one  of 
the  ^^owi^g^-de&nitio]]^  factors :      ■  . 

(«)  group  eadubits  evidence  of  historic  continuance  as  an 

TT^f^ift-n  tribal  group  froin  the  time  of  European  contact  or  from 
'    a,  time  predating  European  contact.  "Historic  continuance''  in- 
dudes  any  subsequent  fragmentation  oe  division  of  a  specific  tribe 
.   /  or  group,  and  any  confederation  or  ^umalgamation  of  specific 
f  tribes^  bands,  or  groups  and  isubdivisions- 

(h)  The  Indian  group  has  had  .treaty  relations  "with  the  TJnited 
States,  individual^ates,  or  preexisting  colonial  and/or  territorial 
governments.  "Treaty  relfcons"  include  any  formal  relationship 
based  on  a  government's  acknovrledgment  of  the  Indian  group  s 
separate  or  distinct  statusTV 

{<?)  The.^^^cnip  has  been  denominated  an  Indian  tribe  or  des- 
ignatedras  '"Indian"  by  an  Act  of  Congress  or  executive  order  of 
StateTgovemments  -whicit  provided  for,  or  otherwise  affected  or 
^^.-identified  the  governmental  structure,  jurisdiction,  or  property 
the  tribal  groups  in  a  special  or  unique  relationship  to  the  State, 
government;  ,      .  _     \  .  _ 

.  (o?)  The"  Indian  group  has  held  collective  righte  in  tribal  lands 
or  funds,  whether  or  not  it  was  expressly  designated  a  tribe. 
"Lands"  includes  lands  reserved  for  the  group's  exclusive  use, 

 occupancy,  or  related  geiieral  purposes  which  have  been  acquired 

bv  the  group  through ^A-ct  of  Congress,  Executive  or  administra- 
tive action,  or  through  such  related  acts  by  preexisting  colonial 
and/or  territorial  governments,  or  by  State  governments  or 
through  the  purchase  of  such  lands  by  the  group.  "Funds"  in- 
cludes money  designated  for  the  group's  exclusive  use,  ]possession 
or  related  general  purposes  by  Act  of  Congress,  Executive  or  ad- 
ministrative action,  or  by  such-  related  acts  of  preexisting  colonial 
and/or  territorial  governments,  or  by  State  governments,  or  by 
judgment  awards  of  the  TJ.S.  Court  of  Claims,  U.S.  Indian  Claims 
Commission,  Federal  or  State-jcourts. 

•  (e)  Tbe  sironp  has  been  treated  as  Tndian-by  other  Indian  tnb§ 
or  groups.  Such  treatment  can  be  evidenced  by  rela^^^is]bips-e§tab- 
*    lished  for  purposes  connected  with  crafts^sporterpslltical  affairs, 
social  affairs,  economic  relations^jir^-aay'intertribal  activity. 

(/)  The  Indian^giroup-'has'exercised  political  authority  over  its 
members-throxigha  tribal  council  or  other  such  governmental 

 stlructure  which  the  Indmn  ^roup  has  determined  and  defined  as 

its  OTvn  form  of  government. 

(^)  The  group  has  been  officially  desiirnated  as  an  Indian  tnbe, 
group,  or  communitTP'  by  the  Federal  Government  or  by  a  State 
'government,  coTmty~(or  parish)  government,  towiiship,  or  local 

m-HTiicipality.      _      ™_  x   .   

169.  If  the  United  States  finds  that  the  claimants  do  not  meet  any  of 
these  definitional  factors,  such  a  determination  must  be  made  in  writing 
to  the  claimants  and  the  decision  shall  be  reviewable  by  a  three-iudge 
Federal  district  court  with  the  burden  remaining  upon  the  United 
States  to  establish  that  the  claimants  are  not  an  Indian  tribal 
-^Tjoinmunity. 
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170  If  tie  United  States  affirms  througli  the  special  office  that  f. 
daWnt  tri4  orgroup  meets  any  one  of  the  staSEard^  set  forth  abo^c^ 
S^^S^prSS>Syl3egS  negotiations  ^^th  the  tribe  or-  group  for.p ur- 
^S^f ?S^dii  aSbeneSts  a^d  protectioi^  of  t^^^J^^^^^^ei*^^ 
SatL  dir*HitedtoVard  Indians  to  the  extent  agreed  to  ^fpe  tribe  or 
^u?  iSS^nci^  designated  to  provide  for  the  ne^tion  of  pro- 
and^efits  shSi-  submit  to  the  Con^g^such  additional 
r^e^  for  a^opriations  as  are  necessary  to  fulfill  the^  obbgations. 
^71  TeSn^l  assistance  be  provided  hy^%  special  office,  or  by  _ the 
prime  a4n?^f  the  trust,  or  by  both,  so^at  ne^vly  recognized  tribes 
SmTeteSiine  their  membership  roJlsr^The  pr<x=ess  of 
^sVill  entail  public  notices,  tWJormation  of  tribal  enrollment  com- 
^ite^to  Wr  mdividuals>rfahns,  and  bitten  statements  of  enrpll- 
^^Srie^^tfor^hich^i^t  be  recorded  in  ^i^Pli^^^,^^  ^'^t.Jw^ 
Sent  of  the  trust^JP^  must  set  their  own  membership  ^andard^^^ 
feiis  enrollmen^^^^ocedure  may  begm  after  the  spe^^^l  ^"J^^^^^^ 
5xe  -roup  oi^fecognized  tribal  status,  and  may  continue  after  the 
spScSpX^  terminated,  although  the  process  should  be  expedited  by 
theujflSce  as  fast  as  possible,  . 
..-^^^  Con<T:ess  appropriate  specific  set-aside  moneys  for  American 
Indian  community  governments  and  organizations  ,^9f.  ^7 

ceivin^  Bureau  of  Indian  Affai;:s  ser^'ices  ana  programs,  to  be  utilized 
SSSS^m  development,  planiin-,  and  commumty^b^^^^^ 
"-^eS^ds^o  be  an  addHiSnAo  the  usuarapp  O&ce 
of Uti^  American  Prorrrjtms  (OXAP)  withm  the  Department  of 
KeSSrE^tion,  and  -V^v^lfare.  Such  funds  to  sein-e  as  .an  interim 
Seasure  whHe  other  Federal  departments  and  agencies  are  imploment- 
S-^^-il^o  all  Indians.  (It  should  be  noted  that  there  ^ould  oe  a 
sp?cmc  sef-a5de  since  less 'than  11  percent  of  the  A.Tjxv^tj^s  . 
JEring  fiscal  year  1975  were  terminated  or  "nonf ederally  recognized^ 

TTidiaii  tribes  ancT^orj^ainLizatioiiS- )  -  -  -  :  —  - 

173.  To  insure  thelxiccess  of  such  congressional  directive  and  spectfic 
set-aside  monevs,  the  Congress  appropriate  additional  funds  ior  dis- 
tribution thrmlgh/the  Federal  departments  and  agencies  on  a  grantee 
W  no^mte|/basis,  specifically  designed  to  provide  contractual^ 
S^inS-tnd  fc^hnical  aSstance  for  American  Indian  commimit^s 
^  a^SSeWide  aiid  re^onal  levels.  Further,  to  provide  for  the  contmu- 
Vnce  of  the  self -determination  ^thouttermmation  <i<?"<^%Ptf^J^^^^- 
\ng  the  In;lian  Self-Determination  Act  passed  m  ' 
iSSividuaJAmerican  Indian  community  govemments  and  organiza- 
tions andL  combinations  thereof  vvithin  a  Statp  or^egional  area  are  to 
be  ^codraged  to  perform  the  contractual  negptiations  witti  individual 
conS^oS  in^  cooperative  effort  with  the^espective  Federal  agenc>. 
Addafeonally,  to  provide  the  necessar^-^pport  for  the  development  of 
'  nori-BiA  programs  and  services,  and  for  the  cooperative  efforts  be- 
Lween  jfeederalagencies-and  I^xdia^-commumties  m ^icjmajin^a^  — 
policv-f  Ration,  the  Cong^esTstipulateimd  encourage  the  utilization^^ 
Sid  form^ion  of  the  In<tian  task  force  conception  the  Federal  re- 
gional coniicil  ]evel.  JCA^  such,  the  presence  of  an  Indian  task  force  ac 
the  Xew  E&landJF^ederal  I?egional  Council  has  proven  over  the  past 
fe-w  vears  to^e-Highlv  effective  in  the  areas  mentioned  above,) 

174  For'the>burposes  of  providing  effective  utilization  and  improve-  . 
ment  of  human^resources  within  Ajnerican  Indian  commumties  and 


for  the  successful  continuance  and  rational  development  of  comni  onity 
governments!  anii-organizations  not  currently  receiving  Bureau  of 
TTi/=lTftT>  Affairs  programs  and  services,  the  Congress  establish,  a  na- 
tional JndiaiL  scholarship  and  fellowship  program  specifically  de- 
signed to  promote  the  educational  development  and  training  of  the 
current  Indian,  leadership  within  such  commiinities  and  those  young 

•  IzMiian  adults  who  exhibit  future  leadership  "qualities  and  activities. 

ITS.  Congress  direct  the  General  Accounting  Office  to  immediately 

-  proceed  witii  full  and  complete  investigations  of  the  grant  a,ward 
procedures  involving:  the  Ofece  of  Indian  Education,  title  IV,  parts 
A,  B,  and  C;  and  Office  of  Native  American  Programs,  Tribe  and 
Urban;  and  the  Office/ of  Indian  ]Manpower  Programs,  sec.  302  of  the 
Comprehensive  Employment  and  Training  Act. 

176.  The  Congress  extend  the  statute  of  limitations  as  provided  m 
28  TJ.S.C  §  2415 Xb)  so  as  to  provide  that  actions  whicli  accrued  on  the 
date  o£  enactment  of  such  Act  in  accordance  with  subsection  (g) 

•  thereof  may  be  brought  within  25  years  after  the  right  of  action  ac- 
crues, so  as  I  to  provide  time  for  Indian  tribes,  bands,  or  groups  "^^ho 
liave  not  had  access  to  legal  services,  effective  legal  research,  and  effec- 
tive historical  research  to  seek  redress  through  actions  brought  by  the 
TJnited  States  on  tlieir  behalf  under  the  Act. 

177^  The 'Census  Bureau  he  directed  to  implement  the  recommenda- 
.tioiis  suggested  bv^Task  Force  Ten  on  pages  170-^1704:  of  its  final 

 report,  so  that- so-caUed  mirecognizcd  Indians  will  beid  in  the 

19S0  census. 

Chl(vptek  Twelve:. — Spbcxal  CiKCTTirsxAN'CEs 

Tfte  Co^nrrhis-^&rt  Teco^ixTTter^fls  fliat: 

178.  Congress  enact  legislation  presciibing  the  order  of  preference 
in  which  iapplications  for  benefits  under  Federal  laws  and  programs 
will  be  received  from  the  several  kinds  of  Alaska  Native  organizations 
qualified  as  applicants.  *      -     •  j 

legislation  confirming  that  the  Tlingit  and 
Haida  Indians  const rtute-a  single  tHbal  entity  of  which  the  Central 
Council  is  the  general  and  sur>reme  governing  bod  v.  " 

180.  Congress  enact  legislation  confirming  that  the  authority  of  the 
Secretary  of  the  Interior  to  reserv-e  easements  on  lands  to  be  conveyetl 
to'Xativei  corporations  under  the  Settlement  Act  is  strictly  limited  to 

-  definitely  defined  easements  across  such  lands  and  at  periodic  pomls 
along  the  courses  of  navigable  waterways  that  are  necessary  to  dis- 
charge international  treaty  obligations  and  to  provide  access  to^re- 
maining  public  lands.  Specificallv,  Congress  make  clear  that  the  isec- 
retary  IS  without  authority  to  reserve  any  lineal  easements  along  shore- 
lines,' any  nonspecific  floating,  or  blanket  easements,  or  any  easements 

y  to  provide  others  with  any  rights  to  enter  upon  any  lands  (including 
- — wa'teribeds)  to^be-cc^nrveveS^  to^herNatrvencorpora^ 

other  than  to  cross  suc^i  lands  by  defined  routes  to  reach  remaining 

'    public  lands.  .        ,       ,  -  . . 

181.  Con^r^ss  enact  legislation  confirmmg  that  the  Secretary  oxxlic 
Interior  is  not  required,  prior  to  convej'ing  lands  to  Natives  and  x«a- 
tive  corporations  imder  the  Settlement  Act,  to  prepare  impact  state- 

'    roents  pursuant  to  the  National  Environmental  Policy  Act.  . 
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>  182.  Congress  enact  legislation  requiring  the  Secretary  to  convey  ;4l  I 
lands  and  estate  and  interests  in  lands  that  the  ^Natives  and/the  :Native 
corDorations  are  entitled  to  receive  under  the  Settlement  Act  no  later 
than  December  31.  1978.  -  ,    .  /         .  _ 

183.  '  Congress  increase  its  oversight  relative  to  the  carrymg  out  ox 
the  Settlement  Act  in,  general,  and  relative  to  the  conveying  of  lands 

,  to  the  Kative  corporations  in.  particular.  Congress  require  the  Secre^ 
/  tary  to  xeport  t6  It  not  less  frequently  than  once  every  3  months/Tintil 
/  it  is  satisfied  that  all  lands  to  which  the  K'ative  corporations  are  en-, 
-  -  titled  under  the  Act  have  been  convey  ed.  : 

184.  Congress  appropriate  funds  to  provide  the  advance  payments 
int^  the  Alaska  Kative  Fund  that  were  authorized  by  §  407  (a)  of  the 
Act  of  ^Hovember  16,  1973,  87  Stat.  591.  to  ameliorate  the  adverse  im- 
pact on  the  Alaska  JsTatives  of  delay  in  construction  of  tne  Trans- 

/  185.  Congr^  take  no  action  in  implementing  the  provisions  of 
'  §  17(d)  of  the  Settlement  Act,  or  otherwise,  that  would  have  the  effect 
/of  diminishing  or  impairing  the  ability  of  Alaska  Natives  to  make  use 
of  any  lands  or  of  the  products  thereof  (including  fish  and  animals), 
for  subsistence  purposes,  or  that  would  have  the  effect  of  ^restricting 
'  the  vises  that  Native  corporations  might  make  of,  or  the  activities  they 
/  might  conduct  on,  any  |and  conveyed  to  tiiem  under  the  Settlement 

/  Act.  ,         ■  -  i  -      -I     -,  ■ 

i/.  .  -186.  Congress^  enact  legislation  permanently  exempting  lands  con- 

/  /  veved  to  In  ative  corporations  under  the  Settlement  Act  from  State 
/  and  local  taxation,  so  long  as  they  are  not  developed  or  leased,  and 
during  periods  such  lands  are  not  productive  of  income,  whether  or 
/    not  they  were  previouslv  developed  orieased. 

187-  Not  later  than,  during  the  1st  session  of  the  101st  Congress  or 
1989,  Congress  undertake  a  comprehensive  examination  of  the  condi- 
tion of  the  Alaskan  Natives  and  of  the  results  of  the  Settlement  Act, 
with  a  view,  particularly,  to  determining  whether  the  tax  exemptions 
and  the  period  of  inalienability  of  stock  currently  provided  by  the 
Settlement  Act  should  be  expanded  or  extended.  _  t.  ■  t. 

188.  Congress  conduct  hearings  to  examine  the  problems  that  have 
arisen  in  interpreting  and  effectuating  §  7(i)  of  the  Settlement  Act  and 
to^determine  whether  further  legislation  is  desirable.  / 
/ 189.  The  findings  and  recommendations  applicable  to  Indians  g©^- 
/erally  are  part  of  the  Federal -Indian  policy  and  are  equally  applicable 
to  the  Indian  tribes  and  people  of/  Oklahoma  without  distinction  and 
that  no  tribe  or  commtmity  of'Iiidian  people  should  be  denied  the 
benefits  or  advantages  of  Federalrlndian  law  or  policy  solely  because 
they  are  found  within  the  boundaries  of  the  State  of  Oklahoma. 

190.  Congress  repeal  those  laws  which  presently  restrict  or  remove 
from  the  tribes  of  Oklahoma  the  full  measure  of  jurisdictional  and 
governmental  powers  enjoved  byl  other  tribes  in  States  unaffected  by 

-P;£,^83-28€>^Tot4ie^xtent'^thatr4lie-State-of-Okiahomalav^lly^^ 
cises  jurisdiction  over.  Indians  or  Indian  lands  at  present  that  juris- 
diction should  remain  as  concurrent  with  the  "tribal  powers,  pending 
the  assumption  of  full  jurisdiction  by  the  tribes- 

191.  For  those  tribes  found  /lacking  an  adequate  legal  base  for 
present  assertion  of  tribal  governmental/powers, 'Congress  provide  by 
appropriate  legislation  for  the  /reassuinption  of  Federal  jurisdiction 
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and  tribal  jurisdiction  to  the  sxclusion  of  State  jurisdiction  adhering 
the  following  T>rin.ciples :  >  .         .  -t  ^  -i_  i  - 

i€£\   HSSs'binptioii  of  Federal  jurisdiction  and  tribal  lurxs^ic- 
tion  to" the  exclusion,  of  State  jurisdiction  be  to  the  same- extent 
-      as  are  found  on  Reservations  in  States  not  presently  exercising 
Public  Law  83-280 jurisdiction  or  other  jurisdiction  pursuant  to 
si>ecial  lurisdictional  statutes  for  that  State. 

Cb\  The  extent  an^^limitations,  including  anv  timetables  for 
partial  or  total  assumption  of  jurisdiction  be  at  tne  option  of  the 
tribe  which  shall  prepare  a  plan  for  same.       ,  -i  t^t    +^ +-u« 

(c\  There  be'  direct  financial  assistance  made  available  to.  tne 
tribe  or  intertribal  group  wbick  includes  a  Secretanal  desi^a- 
tion  necessarv  to  quaUfy  for  LEA^A.  discretionary  funds  f-EAA^ 
\ct  also  be  Amended  and  directed  to  make  funds  available  for 
X>lanning  and  preparation  prior  to^assummg  law  and  order  f unc- 

^^^fd^  The  plan  presented  bv  the  tribe  or  intertribal  group  re- 
flect consultation  with  State*  and  local  governments  concerning 
transition  activities  and  to  reflect  cooperation  or  xack  thereot. 
State  and  local  governments  shall  have  no  veto  oyer  tlie  plan- 
(e\  The  plan  be  presented  to  the  Secretary  who  siiali:  y 
Ci  V  A-ct  within  120  davs  to  approve  or  disapprove  the  plan; 
and  failure  to  act  within  that  time  shall  be  considered^ap- 

^^?ii)  Base  disapproval  of  the  plan  solely  upon  the^basis  of 
the  inadequacv  of  the  plan  giv-ing  specific  rcasons^and  pro- 
viding technical  assistance  and  ..resources  necessary  to  meet 
the  inadequacies  where  possible-  ^.t,     v  +1^^ 

(iii)  Within  120  davs  after  the  passa^^e-^of  the  ^Vct,  tue 
Secretarv  shall  draft  "standards  for  d^rmining  the  ade- 
nuacv  of  a  tribal  plan,  which  standard^  shall  be  sent  ^<>^^ 
ikdividual  tribes  of  Oklahoma  wh^hall  have  not  le^  than 
thirtv  (^50)  davs  to  prepare  comments  on  the  standards  pro- 
pbsed  bv  the  Secretarv.  The  Secretary,  shall  submit  to  Con- 
^ss  within  200  days  after  j^a^^age  of  the  Act  the  proposed 
——Standards  with  tribal  comments.  ,1,,.  ^ 

(  f )  Rejection-of  ^tribaLRlan  by  the  Secretarv  shall  appeal- 
a  three-judge  distri'ctf  courts  the  District  of  Columbia, 
~tnd  the  I>epartment  of  >h<  Interior  shall.p^^^  all  reasonableattor- 
nevs  fees  and  costs  of -the  tribe  or  intertribalgroup^s  determined 
by  the  Feder-al  court  except  where  such  appeal  is  deemed  to  be 


192.  The  Burealf^ >f  Indian  Affairs  be  directed  to  review  its  past 
allocations  o^-f^inds  among  its  service  areas  to  determine  ^^^^f^^J 
Indians  in ^11  of  its  service  areas  are  receiving  equivalent  services. 
Tri^jtliose/^rsdce  areas  where  significant  underfunding  a^ 
iSri^^^SSSon  has  occurred,  immediate  ^^mty  adiusfmems^^ 

/lolf  T^e^v^em  of  using  past  budgets  as  a  data  base  to  establish 
either  floors  or  ceilings  on  current  or  future  budgets  not  be  rigidiy 
enforced.  This  is  particnlarlv  true  in  those  areas  where  past  budgets 
have  failed  to  properlv  provide  for  the  needs  of  its  service  population. 
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1»4.  The  Indian  Healtii  Service  -review  its  service  delivery  to 
J■ni!^aT^<:  in.  California  to  detemune  whether  its  service  population  in. 
Califorma  is  re^ceiving  health  care  equivalent  to  that  of  Indians  in 

othfir  areas.  -  ■  ^  •  j 

195»  Congress  reoxiire  each  of  these  agencies  to  report  on  their  find- 
inga  r^ardEog  past  inequities  in  fund  allocations  among  their  differ- 
srit  service  areas  and  require  each  agency  to  speci:^;r  the  procedure 
it  will  follow  in  future  budget  developments  to  avoid  repetitiorL-of 
this  .occurrence.  i  j  \ 

196.  -  Congress  reject  anv  legislative  solutions  which  woulcl  com^ 
pletelv  eliminate  claims  of  tribes  based  on  aboriginal  rights  in  land 
and  claims  to  dgniages.  - 

197.  Tfee  appropriate  commit:ees  of  the  House  and  Senate  to  which 
aborioonal  and  claim  abolisliinent  bills  have  been  referred  refrain 
from  folding  hearin^rs  until  the  AVliito  House  mediator  has  had  an 
opportunity  for  mediation  with  all  parties  concerned-  The  commit- 
tees should  be  guided  by  the  recommendations  of  such  mediator.  ' 

\        Cit^vPTER  TmnxKEisr; — Gexer.vl  Probli.3xs 

* 

7^hs  C OTn/rrvlssion  recommends  that: 

198.  The  National  Endowments  for  the  .Arts  and  Humanities,  the 
Librarv  of  Congress,  the  American  Folklore  Centor^  the  Smithsonian 
Institution,  and  all  Federal  agencies  wliiek  f  uiivl  Indian  cultural  activ- 
ity be  direct<id  by  Congress  to  redesigiv-a^l  regulations  and  guide- 
lines toi'^-^^..  .  ,  1  , 

.      (<z)  Consider  Indian  pro.iects  along  with  all  other  proposals.. 

(&)  Use  a  revolvinor  membership  panel,  changed  every  2  years,, 
of  Indian  and  non-Indian"scholars  to  review  proposals  on  Indian- 
related  projects.  .        ,  .  .  . 

(<?)  Provide  ixrants  to  Indian-controlled  activities  which  in- 
volve Indian  tribal  peoples,  agencies,  scholars,  and  culture  car- 
riers as  the  primary-  beneficiaries,  recipients,  and  userr  of  the  end" 

product.-^"  -  ,  - 

((^"Mandate  that  all  projects  which  relate  to  Indian  cultural 
affairs  be  accompanietl  by  a  "cultural  imi^act*"  statement  delineat- 
>.--^ng  the  cultural  worth  to  Indian  p^'oples  of  preserving,  enacting, 
performing,  recording  and  filming  the  materials  or  programs, 
including  the  impact  on  t3?:aditioiial  expressions,  cultural  institu- 
tions, and  econopnies  of  the  peoples  involved,,. 

(/) Heject  projects  whicli  do  not  thoughtfully  accommodate- 
cultural  differences  between  tribes. 

199.  The  Smithsonian  Institution,  the  Xational  Endowments  for 
the  Arts  and  Humanities  arid  all  "agencies  which  fund  traineeships 
in  cultural  programs  (/.e..  musenm  curator  programs)  train  American 
JI±idians.  Priority-irLfundiiig  be  given  to  those  agencies  which  demon- 
strate an  intent,  readiness,  and  capability  for  training  American 
Indians  to  ensure  long-term  benefits.  - 
-_,2G0.  A  clearinghouse  for  the  study  of  American  Indian  cultures 
be  established  (modeled  after  the  Educational  Resources  for  Instruc- 
tion Clearinghouse)  for  Indian  cultural  materials,  projects,  and 
programs.  *  '  ■  * 

50  ■  ■  - 
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201.  A  review  acencv  for  funding  Indian  cmturahprograms  be  es- 
tablished: It  wotald  be 'designated  to  act  on  behalf  of  tnbes,  agencies, 
edncaters,  programs,  institutions,  and  individuals  needing  assistance  in . 
"carricbltmT development,  provision  for  material  and  human  resources 
related  to  cultural  programing  and  proposals  foi;  cultural  programs, 
media  efforts,  or  other  educational  and  cultural  materials  ^hich  use 
Indian  artifacts  and  language.  Indian  scholars  and  computer  retrieval 
•experts  would  serve  as  the  base  staff  for  the  clearinghouse^ which  would 
have  the  au^iority  to  use  Federal  services  allotted  to  Federal  agen- 
cies. The  clearinghouse  would  serve  as  the  liaison  between  Inciian  in- 
«stitutions  and  public  agencies=^=^re-  and  post-collegiate  educational  in- 
stitutions, tribal  organizations,  uVban  centers,  traming  programs,  ar- 
cliival  and  museum  resources,  and  governmental  agencie^to  insure 
maintenance  and  support  of  Indian  cultural  networks  and  resources. 

^02  A.  f  ^ibilitv  studv.  be  done  on/the  creation  of  an  Institute  oi 
American  Indian  Culture!  An  analvsi^  should  include  the  i^ossibility  of 
creating  a  center  of  knowledge  capable  of  conferrmg  Fh.  T>,  deo^rees. 

203-  Congress,  bv  suitable  legislation,  require  mandatory  trai  nmg  m 
Indian  historv,  logkl  status,  and'cultures,  of  all  government  emplojees 
administering  any  Federal  Indian  program  or  State  or  local  Indian 
pro<rram  funded  in  whole  or  in  part  bv  Federal  funds. 

204.  Congress,  bv  appropriate  legislation,  appropriate  fundsto  as- 
sist school  system's  in  developing  educational  programs  m  Indian 
affairs.  Such  funds  be  made  available  for :  -    i  i.- 

(a)  An  evaluation  of  the  history  and  government  curricula  uti- 
lized bv  elementarv,  secondarv,  and  higher  education  institutions. 
(  &  )  The  identification  of  gaps  and  inaccuracies  in  such  curn^la^ 
(<r)  The  pro\-ision  of  model  curricida  which  accurately  reflect 
Indian  liistorv,  tribal  status""  and  Indian  culture.  In  making  th^ 
recommendation,  it  is  not  the  intent  of  the  Commission  that  such 
program  constitute  an  "official  history."  Rather,  the  mter^  is 
merely  to  encourage  scholarly  work  to  fill  a  recognized  void  in 
current  educational  programs.  -      rr-  -rr- 

■  205  Corurrcss  refer  the  entire  report  of  the  Commission  Task  I*  orce 
on  Consolidation,  Kevision.  and  Codification  of 'Federal  Indian  T-aw 
to  the  appropriate  committee  or  committees  to  bring  the  work  to 

completion.  .  i.        -n-  j 

Optimallv,  referral  be  to  appropriate  committees  of  the  House  and 
Senate  or  to  select  committees  in  each  House  with  sufficient  time  and 
funds  t6  complete  the  task.  ^  t 

The  committee (s)'  work  be  conducted  t^  ougu  a  -  ocess  of  consul- 
tation with  Indian  people. 

206.  Congress  authorize  the  Library  of  Congress  ana,  if  necessary, 
appropriate  funds  to :  ^  -  t-t 

(d)  Create  a  Native  American  Studii-s  Division  m  the  Library 
with  a  central  reference  area  and  a  research  support  staff  of  !N"a- 
tive  American  specialists.  The  contents  of  such  a  collection  to  be 

  -<=}et^rmined  by^the-Library  staffr^bu^ 

reference  works  most  frequently  used,Jn.  Indian -affairs_research 
by  both  scholars  and  th  o'se  active  in  public  affairs.  _ 

(6)  Compile  for  publication,  a  collection  of  Xative  American 
studies  resources  consisting  of:  bibliography  of  basic  reference- 
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tools  for  research  in  all  aspects  of  Indian  affair?  indexed  sub- 
ject matter:  a  biblio-raphy  oi  bibUographies  relatin-  to  Ii^^^jn 
aSaiirs;  and;  a  directory  of  research  sources  ^or  N  ati.ve  American 
studies'  including-  but  noc  limited  to  specialised  collections  such 
as  those  in  the  Department  of  the  Interior  Library,  the  >  ationai 
Indian  La^v  I^ibrary  in  Boulder,  Colo.,  and  the  Neirrberry  Librarv 
in  Chica<^o,  111.  Such  a  research  ^?uide  to  contain  materials  locatea 
in  the  Lib-arv  of  Congress  or  other  depository  libraries  accessible 
to  the  pubUc"and  be  made  available  for  sale  to  the  public  and  up- 
dated periodically.  .    •        .  .       '         -r   ^         j.-       '  •  •  * 

(c)  The  Selected  Dissemination  of  Information  oyst(^m 
(SD.I.)  maintained  b^r  the  Congressional  licsearch  Service  of 
the  Library  of  Conprre^o  expand  its  coverage  of  publications  con- 
taininfr  Xative  American  articles  and  be  made-  available  for  sale 
to  the  public-  .  _  „  - 

(d)  In  .  response  to  these  recommendations,  tlie  LiDrarian  ot. 
Con<^ess  be  directed  to  report  to  the  Congress  the  estimated  cost 
of  these  chancres  and  projects  and  the  estimated  time  for  ttieir 
completion-  In  addition,  the  Librarian  be  directed  to  make  a  ±eas- 
ibilitv  studv  to  determine  the  requirements  for  undertaking  a  de- 
finitive retrospective  bibliography  of  all  >^ative  American  research 
materials,  indexed  by  subject  matter. 
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Tiro  IToKMjVTrvE  XEASS-^PoLJrcrz'  TtEVEiLOF^CEyrr  Throttgs  1871* 

The  view  of  American  history  from  the  Native  American  ^de  of  the 
frontier  oflSers  a  curiously  reversed  image  of  the  rise  and  fall  of  na- 
tioiis-  Ciommonly,  historians  of  the  United  States  describe  the  period 
1607  to  1776  as  the  "colonial  period."  For  most  Indian  tribes,  this 
'  .same  stretch  of  ye*irs  represents  a  period  of  relative  independence  and 
equalitv  between  red  nations  and  white  colonies.  The  "winning  of  ii^ 
dependence-  in  1783  transferred  power  to  white  Americans  of-ganized 
as  a  new  nation  and  reduced  the  independence  of  the  Indian  nations." 
'For  nearly  all  the  tribes,  the  period  1848-1871,  marked  by  the  in- 
augttration  of  the  reservation  system  and  concluding  with  the  abon- 
tion  of -the  treaty  svstem,  represents  for  the  tribes  the  begiiming_of  a 
lorig  ''colonial  period."  America's  "rise  to  world  power"  entailed  the 
reduction  of  the  Native  Americans  to  the  status  of  a  captive  popula- 
tion, euphemistically  term  e-i  *'^wards." 

Thrring  the  seventeenth  :  :d  eighteenth  centuHes,  European  powers 
followed  the  practice  of  trjeating  Indian  tribes  as  sovereign  political 
communities,  -or  nations.    Formal   treaty   negotiations  established 
boundaries  and  trade  relationships.  This  policv  of  creating  the  vari- 
ous h«nc5s  axid  tribes  as  nations  reflected  the  Indians'  military  and  dip- 
lomatic   strength,   as   well    as   the   competition    a:.-ong  European 
'sovereiirns — and  even  among  the  various  British  colonies — ^for  the  na- 
"  tives'_^iiegiance.  trade,  and  military  support- 

The  practice  of  treatymaking  often  reflected  gross  ignorance  of  na- 
tive political- or^nizations  and  the  extent  to  which  chiefs  enjoyed 
centralized  coercive  political  power  and  moreover,  the  negotiating  - 
process  itself  often. encoui-agea  factional  rivalries  among  local  Indian 
leaders,  Nonetheless,  the  challenge  of  maintaining  profitable  relations 
with  Euro'pean  powers  also  encouraged  attempts  on  the  part  of  tnbal 
leaders  t<>  develop  more  centralized  a  .ithority.  *  . 
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Thou<rh  colonial  frovornn.onts  attuched^roat  imp^^^^^ 
iuff  land,  the  intomatioilul  trudc  m  ludes  ^'^^^^^"/^^^J'Y^^?!^^^^ 
economic  relationships  between  Europeans  and  ^^^^^^^^"^^V^l*^^^ 
to^Arli  ind  eiorhteenth  centuries.  The  tribes  acconimodated  tlieir  Hunt 
int  lkc^i\:4  W  residence  and  warfare  to  the  demands  of 

1?J?i^  tJtxder  and  soon  found  themselves  dependent  upon  European 
toSls  and  fabrics.  T^^iile  manv  coastal  tribes  became  fra-mented,  ac- 
^led  il4^aii?n  y^^^^^^^    or  virtually  disappeared  before  advance  of 
settlement,  the  larger  Indian  nations  ot  the  G^ivat  x^ake.  and  Appa 
lachian  regions  retai-ned  their  political  independence  .     .  States 

Immediatelv  following  the  War  for  Independence,  nited  J=>tates 
ne"SS.to^  tried  to  impose  the  status  of  conquered  nations  on  the 
Seve^furJjivho  ha^  allied  with  the  British.  According. to  the  "con- 
quest th^orv-  the  na-five  had  forfeited  all  le-itimate  claims  in  their 
tribal  territories  within  the  areas  surrendered  bv  the  British  ^ov. - 
ever,  tribes  north  of  the  Ohio  did  enough  damage  to  the  I.  nit ed  feta.c  s 
armv  in  the  ITSO^s  and  early  171JO  s  to  convince  the  President^and 
StH-retarv  of  War  that  tlie  -'conquest"  doctrine  was  tin  workable,  t-on- 
sequentlv,  Secretarv  of  War  Henry  Knox  proposed  to  treat  the  tribes 
as  forei*^!  nations/to  secure  their  consent:  to  such  land  cession  as  Uiey 
mi-ht  be  willing  to  grant,  and  to  make  thom  good  neighbors  by 
'^civilizing"  thpm.  Knox  propor^ed  to  equip  the  natives  with  lioes, 
plouMis,  and-^inning  wheels,  and  send  the  agents  who  might  con- 
vince them  tolwiopt  hxws  inocleled  after  white  mans  laws,  private 
propcity,  scliools,  and  the  Bible. 

THE   IDEA   OF  .A_SSI^riT.ATION 

•  Vfter  the  Louisiana  Purchase  ( lf^O:-\)  President'Thomas  Jefferson 
elaborated  on  Knox^s  foiniufa.  Jefferson  realized  that  the  Indians 
shift  from  subsistence  hunting  to  gathering  fui-s-  and  skms  for  an 
apparentlv  insatiable  market  was  gradually  exhausting  tlie  supply  ot 
gkme  in  much  of  the  area  ^a?t  of  the  Mississippi  The  President  en- 
couraged I'nited  States  '-factories'^  engaged  in  the  Indian  trade  to 
extend  credit  and  to  sugiK-st  that  the  tril>es  settle  their  mounting  doots 
bv  ^llin<^  land  Kven  after  1S2:2,  wherttiie  Government  got  out  of  the 
fur  business,  this  metliod  of  settlinir  doljts  subsidized  a  generation  of 
->rivate  trading  companii-s.  whose  obligations  were  routinely  written 
nto  the  provisions  of  various  treaties.  Jefferson  and  his  successors 
-^lieved  that  sellinsr  tiieir  huntins:  lands  would  give  the  Indian  enougU 
r^onev  to  develop  what  rt-iiiain^'d,  ai^d  that  the  loss  of  hunting  terri- 
-or\'  would  provide  incentive  to  take  up  intensive  agriculture  and  m- 
-ro^luce  the  idea  o^f  trcatiniz  improved  farm  land  as  private  property. 
Those  wlio  could  not  make  the  grade  as  civilized  farmers  could  then 
move  into  territorv  west  of  the' Misj«issipp-        ,        .      ,    .        ^'  ^ 
Statesmen  o:^thr  new  American  repi.         thougnt  their  system  ot 
managing  Indi-in  atrairs  superior  to  tliat  of  tho  British,  for  Americans 
took  their  civilizing  mission  seriously.  AVashiiigton,  Jefferson,  and  tiieir 
^^uccessors  frequent Iv  conirratnlated  themselves  on  the  benevolence  ot 
their  policies  and  intentions.  Thus,  --ven  as  they  acknowledged  a  degree 
of  political  autonomv  in  the  tribes,  their  convictira  of  the  natives  cul- 
tural inferioritv  led'  them  to  interfere  in  their  social,  religious,  and 
economic  prji.ctices.  Federal  aiients  to  the  tribes  not  only  negotiated 
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treaties  and  tendered  payments;  they  pressured  husbands  to  take  np 
thl  plow  and  wiv^^  to  learn  to  spin.  The  more,  conscientious  a-eiit^ 
offeSd^rStuitous  lectures  on  the  virtues  of  n.ono<ramy.  indiistry,  and 
?em^nS^  Bejrinninjr  in  1819,  Coujrress  re-uhirly  appropriated 
SlO.oS^a  vear  to-^support  Christian  missionary  teachers  of* various  c^^^ 
dominations  wlio  sou-ht  to  remake  Indian  culture  ou  the  A^jr^O" 
American  mo<lel.  Not  until  tlie^  l^^DO's  did  anyone  seek  to  dis^stoblish 
this  unconstitutional  allumce  Ix-tweon  reli-ions  societies  and  the  state. 

In  political  t,ernis,  Jefferson's  procrram  of  "civilization  reflected 
not  onlv  the  deniunds  of  an  expanding:  white  population,  but  the  cap- 
ture of 'the  I'nited  States  <TOvernnient  by  men  more  deepl  v  <-oncei-ne<-l 
ivith  acquirin*::  aj^ricultural  land  than  with  the  export  of  furs,  -^yi;;^ 
son  and  his  iimuediate  successors  lioped  that  some  coinbin:ition  of  tlie 
pro.-i-ess  of  ^•civilization''  anion-  the  Indinns.  the  -hortairc  of  fur-bear- 
in-linimals  in  tlie  Kast,  and  jutlic-ious  bribery  of  tribal  leaders  would 
^rmduallv  and  peaceablv  assure  the  T'nited  States'  a<;quisitiou  of  In- 
dian lands  and  the  assimilation  or  removal  of  the  natives.       ^  .  - 

This  <^i-:uhial  i>rocess  failed.  The  bribery  of  tribaj.  chieffe-fostered 
militant  fa<-tional  resistance  amon^^  the  Ohio^Kiver  tribes,  whoabieU 
witli  the  liritish  durin<r  the  War  of  1^1-2.  Simultaneously,  the  C  reeU 
Vation,  of  Geor<rijr  and  Alabama,  carried  on  its  own  v.  ar  a-ainst  tlic 
whites  of  the  soutiieast.  These  tribes  who  followed  much  of  Jetlerson  s 
prescripti<m  for  aceulturation,  responded  to  pressures  for  lantl  cessions 
bv  central izLn;r  the  control  of  their  national  irovern merits  iii  the  hands 
of  sophisticated  leaders  <ledicated  to  malnt ahiinjr  the  territorial  and 
.administratb  o  inte«irity  of  their  nations.        "        .      ^        .  ..^ 

The  Cherokees,  noted  ;for  their  "proiiress  in  fa rmin<i,  literacy, 
journalism,  con.-titutionutakin^r  and  ( Miristiainty.  proved  adamantly - 
insistent  on  n>aintainin<r  their  ten-itory  in-Goortria,  North  Carolina, 
Aiabama,  and  Tennesst-e.  WheJi  the  Federal  (Government,  imder  An- 
di-ew  Jackson's  tlirection,  ami. the  State  ixovernment  of  Georgia  pres- 
sured then-i  outraiieously.  the  Cherokees  proved  sophisticated  cnom-h 
to  take  their  case  to  tlie' Supreme  Court-  . 

Today,  An<lrew.  Jackson  is  best  known  as  the  "Ilero  of  >»ew  Or- 
leans." in  honor  of  a  battle  he  won  a^rainst  the  I^ritisli  after  the  con- 
clusion of  a  treat V  of  peace.  At  tiie  Battle  of  Ilor-seshoc  Bend,  Jackson 
not  onlv  defeated  the  Creek  Nafion.  but  pavetl  the  way  for  the  cession 
of  millions  of  acres  of  cotton  land  from  the  southeastern  tril>es  to  the 
United  Staters,  . 

When  Jackson  attained  tlfe  Presideiuy  m  182S,  he  ha<l  received  his 
stron^i-es*^  supi>ort- in  tlie  Stares  with  lurtre  ^Indinn  populations.  Pie 
served  lus  constituents  witli  a  t\vo-pron<red  attack  on  trilx^s  that  would 
not  volunrtirilv  sell  tl^eir  land  and  mc;ve  west.  lie  encoura^red  (Georgia. 
Alabama,  ai;  rMissir^sippi  to  extentl  their  jurisdictions  over  tli'e  Chero- 
kee. Creek,  <  "hickasaw,  :ind  Ciioctaw  Tribes  within  their  borders.  The 
States  subjected  in<livl(hial  Indi:i:iS  to  State  laws  and.  in  some  cases, 
denied  tliem  the  riirht  tf>  testify  in  coit7-t  or  to  vote.  Sucii  laws  encour- 
a«:ed  intrusion  on  Indian  lands,  the  abuse  of  persons,  and  the  theft  of 
propertv,  .Jacksoji  also  i>ersuade<-l  Conjrress  in  1830  to  pass  the  Indian 
'Removal  Act,'  api>rppriat half  a  million  dollars  to  enable  the  Pres- 
ident to  neirotiate  witli  tribes  east  of  the  Missi>sii>pi  for  removal.  The 
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fiinds  permitted  officials  of  tho  War  Department  to  bribe  tribal  leaders 
and  buv  out  individual  Indians'  farms  and  improvements,  such  as 
stores  or  ferries.  These  actions  undermined  the  unity  of  tribal  <jjovern- 
meHts  that  resisted  removal.  In  defense  of  his  policies,  Jackson  in- 
sisted that  the  civilization  program  had  afTocted  only  a  small  minority 
of  mixed-blood  Indians  who  enjoyed  undoLerved  prosperity  and  tribal 
authoritv:  that  to  continue  to  treat  the  "niisi'rublc  remnants*'  of  Kast-- 
em  tribes  as  sovcrei^ni  nations  and  thoir  corrupt  lenders  a.s  heads  of 
sovereign  states  was  linrcalistic  to  tho  point  of  absurdity* 

Jackson  and  his  supporters  were  correct  in  their  peiiH-ption  that  tlie 
tribes — whether  a  few  hrmdred  «'reninant*-  Peorias  or  several  thr>usanil 
"remnant"  Cherokeos — could    no    Ionizer   protect   their  soverei^nt\^ 
throuirh  military  actions.  United  States  laws  und^t.rcatie^su-^-^eorctr" 
call V  afforded  thcm^jhcL  pjix^LccX:^^  defined  and 

-^'■uuiautced'~t]R3rT^  between  Indian  nations  and  the  su ri-oundiiviT 
States,  and  the  Intercourse  Act  of  1802  -  prohibited  intrusion  on  In- 
dian land.  Federal  courts  pursuant  to  treaty  agreements  were  exercis- 
ing jurisdiction  over  crimes  committed  by  wliites  in  the  Indian  coun- 
try* Vet  none  of  these  le^al  remedies  proved  etieftive.  Insofar  as  the 
tribes  had  accepted  qualifications  upon  their  soverei^ntv — -such  as  ex* 
trat<?rritoria1  c-ourt  jurisdiction — for  the  sake  of  receiving:  United 
States  protection,  they  relied  upon  remedies  of  small  practical  use. 

TilE    COURT   AS    DEFEXDER    OF  SOVEREIGXTY 

The  Cherokees,  believing  that  both  the  extension  of  State  laws  and 
the  President's  refusal  to  use  his  powers  under  the  Intercourse  Acts 
to  expel  intruders,  from  their  midst,  violated  United  States  treaty 
obii^tions,  took  two  cases  to  the  Supreme  Court.  In  the  first,  ChcTr^Tree 
I^cttton  V.  Oeorgia.^  the  Court  held  that  the  Cherokees  could  no^  sue 
on  their  own  behalf  as  a  foreign  nation  because  tiiey  were  not  a  foreign 
nation.  In  a  second,  Worcester  v,  Oeorgia^'^  a  majority  of  the  Court 
upheld  the  Cherokee  reading  of  the  constitution.  Chief  Justice  Jolin 
Marshall  argued  that  while  Indian  tribes  within  United  States  borders 
could  no  longer  be  classed  as  truly  independent  foreign  nations,  they 
had  proved  capable  in  law  and  fact  of  self-^r  vemment  within  the 
borders  guaranteed  them  by  treaty:  and  that  tiiey  should  be  acknowl- 
edged a;s  *^domestic  dependent  nations'*  with  full  powers  over  their 
internal  policy,  subject  folao  Staters  jurisdiction-  Unfortunately  for 
.the  Indian  nations.  Andrew  Jackson  refused  to  acknowledge  the 
validity  of  jMarshall'S  contentions  or  to  employ  the  army  to  protect 
tribal  territories,  Georiria  courts  refused  to  register  the  writ  of  the 
Supreme  Court  in  t^^^V orcester  case.  The  State  extended  its  juris- 
diction to  the  poiTit  of  granting  Cherokee  lands  to  white  citizens  of 
Georgia,  and  Jackson's  agents  promoted  both  State  interference  and 
tribal  factions.  "  ^  ^  * 

In  December,  1S35,  a  United  States  Commissioner  signed  a  removal 
treaty  with  7^>  Chorokeos  ^  wlio  had  no  legal  standin<r  as  tribal  repre- 
sentatives under  the  written  constitution  the  tribe  had  adopted  in  1S2T. 

^  2  TzM'.  Stat.  141-142, 
-    ="  5  Wters,  1— S9  :  1S31. 
♦  f>  Peters  nOT. 

^  Kappl^fr,  1004  :  pp.  430-440.  ^ 


The  Senate  confirmed  the  treaty.  By  such  tactics,  Jaclcsoni^idrhis  im- 
mediate, ^ccessors  secixred  tiie  removal  of  nearly  all  the  large  iiiae^ 
W'-adent  trilmlgronpseast  of  the  Mississippi.  '  : 

The  removal  treaties  provided  for  the  exchange  of  lands,  often  on 
an  acre-for-acre  basis.  Wherein  the  tribes  traded  their  holdings  within 
eastern  States  and  organized  territories  for  grants  in  the  area  of  i>res- 
ent-day  Oklahoma,  KansaSj  Nebraska,  and  Wisconsin.  At  the  time, 
the  exchange  placed  the  Ijidian  nations^outside  the  boundaries  of  orga- 
nized States  and  territories  an  d  thus,  theoretically,  enhanced  the  likeli- 
hood that  they  might  enjoy  self -government.  Jackson  andl  his  Secre- 
taries of  War  frequently  "tried  to  persuade  tribal^leaders  that  only 
removal  would  preserve  the  existence  of  their  nations.  Y'et  the  removal 
process  itself  undermined  the  social  and  political  structure  of  the 
tribes.  Many  chifefe  who  signed  removal  treaties  so  discredited  them- 
selves that  they  had  to  sever  their  relations  with  their  tribes  and  did 
not  themselves  remove.  For  examjple,'  Greenwood  Laflore  ofj  the  Choc- 
taw Nation  became  a  J^Gssissippi  planter  and  served  in  that  State's 
legislature ;  the  majority  of  the  Choctaw  Tribe  migrated  to  Oklahoma 
without  their  former  chief.  Hundreds  of  Choctaw  villagers  rcma±cied 
in  eastern  Mississippi^  but  as  effectively  stateless  persons.  The  p'nited 
States  did  not  recognize  the  Mississippi  Choctaws  as  a  tribe  until  1918. 

Both  the  bitter^actionalism  engendered  by  conflicts  over  the  sign- 
ing of  removal  -treaties  and  the  ultimate" helplessness  of  all  the  tribal 
leaders  who^raed  to  retain  their  homelands  tended  to  erode  the  legiti- 
macy of  JCRiblic  authority  within  the  tribes.  Emigration  took  a  grim 
toll  of -"11:^  and  health  among  the  involuntary  Indian  emigres.  Tribal 
populations  became  dispersed  geographically  between  ^eastern  frag- 
ments and  western  "nations."  All  these  processes  undermined  the  unity 
and  stability  of  the  tril^ftl  nations. 

Some  advocates  of  removal  believed  that  a  western  Indian  tr^rritory, 
governed  by  a  federation  of  tribes,  might  bo  e'^tc'^lished  on  a  perma- 
nent basis  with  representation  in  Congress.  Onct^  the  tribes  had  been 
removed,  most  TJnited  States  officials  lost  interest  in  this  project- 
Tvhilie  the  diversity  of  tribal  cultures  and  the  value  the  tribes  attributed 
to  their  special  claims  under  treaties  undermined  Indian  support  for 
the  proposed  federation.  Thougli  proposals  for  organizing  ^'LtdiEm 
territory"  continued  to  surface  from  time  to  time,  the  tribal  nations 
remained  separate  and  unequal. 

wTE:sTT:TtN-  EXPA^^sIO■^^ 

F't^'vr  persons  of  Andrew  *Tnok>on'S  ijenorpt^on  fore^n-vv  the  rlramatic 
acceleration  in  the  pare  of  se^^nient  and  territorial  exploitation 
that  yroiilcl  ensue  from  tlm  roniinir  of  the  railroaci,  TV^ithin  the  jrenera- 
tion  ^ollowin^' Jackson's  death  (lfs4r>),  the  eastern  tribes  T^hjch  pre- 
sumiably  had  removed  to  x>^rmanent  homes  in  Ivansas  and  !!Cebraska 
^ere  divested  of  their  newly,  a<rquired  lands  to  accommodate  settle- 
ment alonir  the-  lines  of  the  transcontinental  railroads  and  their 
branches.  The  ?>rexican  ce.^on  (1S4S)  brought  the  southwestern 
tribes  clearly  within  the  Ignited  StaT(\i  iiirisdictjon.  The  discover^'  of 
^rold  in  TS4S^drew  thousands  of  miiirants  alonpr  trails.passinor  throrio^h 
Tndian  country  and  directly  into  territory  occupied  by  the  Indians  of 
California.  Protection  of  the  Oregon  and  California  trails,  the  vari- 
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ous  railroad  sui^'cys,  and  scores  of  t>ur<roonins;  mininj^^^.^^^^^ 
rcHiuired  that  the  tvihes  be  brought  under  United  States  control,  a  he 
western  tribes  had  little  experience  with.treatv  ne^rotlatioxi  and  com- 
parative! "slight  contact  \vxth  ,.Vnglo-.Vinericans.   Most  \tribesmen 


s 

terns 
Ixr  fore 


thoii  dcffen^^^^^^^  stren^n>  and  forced  them  oi^res.rvations-,  who.e 
rcsotnves  could  nat>«^tain  rheir  trachtional  nio<lobt  lile  \  . 

AVhile  Tnitci-5^rvtes  agents  recognized  as  de  facto  the  author^t^  of 
tribal  leadership,  reservatmn  populations  ^vere  treated  us  ^y>^^^^ 
the  (Jovernnient  nither  than  as  citizens  of  a  separate  ^^^^'^'^^  r/^^^  Vn i  i  1 
T'nited  St^ites  continued  to  negotiate  treaties  ^vlth  the  tribes  m  t  1 
hut  in  tlu-  isr.O's  and  ISGO's.  the  treaty  process  b<H-ame  a  dcM.  e 
"foV-tVodiii-  the  independence  of  tri}>al  governments  and  for  legit i in 
Inl  interfel-^ice  both  by  Congress  and  bV  the  executive  ni  the  da>-t<>-. 
da  V  maniiiremeht  of  tribal  society.  ^     ,   ^  i  Qao      r^r^ nrj-t^A 

Wlien  the  IVpartniCnt  of  the  Interior  took  f orm  lu  1S40. 
ortir'-  llwlufted  control  of  liitliiUi. alfairs  from  the      ar  Department  to 
Hie  neCv  ••ironie"  Department.  The- t^aTislVr  reHected  con^rressional 
opes  :  s  Senator  JetlV-rson  Davis  expressed  thcji.  that  "-^J^; ^^'^^  ^ 
'xreption,  peace  thv.  ordhiary  condition,  the  policy  shoidd  be  fo^  t^;^ 
Utter  m>t  4.e  former  <on<lit Ion.""  More  certainly,  tlie  reorganiza  ion 
d-xAVl Tndi  ni  affairs  firmlv  in  tho  realm  of  .1^>mestic  business  and.  a^ 
t\  X-i    TMit  it   indh^  Coi-i-ress-  intention  that  dealings  ^vith  Indians 

ihouU  "L^mr^^^^  -ith  the  relations  of  guardian 

'''The''''hift^i'mahMl  no  diminution  of  Indian  warfare—more  nearly 
the  revei-ie^^ T^^^^  c  c>ntinue<l  actixe  both  in  lighting  and  m  man- 

a^n^:  lndi;iit?rvc.tcr:\u  C^ivil  War  ofncers  yf^^^^^^^^^j:"^^ 
Tndi-m  tio-hters  and  Induin  aircnts.  President  (xrant  >  1  e...A  a  oi^*^  - 

rra.-t  «-ompliance  on  the  P-^' ^  ^f.^'^'^-'^Pi  ""Jv  reforms  reflected  the 

wards  of  a  hopefully  benevolent  AmerK:tan  so^  ci  eign. 

XHK  inssoi.TL.-TioN-  OF  xr.ir.At.  TKnraTOnY 
Totfe-sonV  dream  of  assimilati<m— of  transforming  tribal  peoples 
^L^drpindl.-  Hterate   land  o...^      farm  ^^^^^^^^^^ 

iflnS?-m^t^?irs  refteSed  di^^r'^^nvicH^n  Hiat  private  property 
1  .nd  iV4d  the  k-ev  to  civilization.  P:ach  head  of  an  Indian  family 
m  hmcl  otu  .eci  .  .  receive  a  plot  of  land:  the  remaining 

^^^^J^^^^^^yo^'  ^"'l  agric-uUural 

:■:.»  Conp..  2cl  scss..  Coasress'onal  Globe,  apr-..  p.  GTS.  \  -  ^ 

-  Ibia..  p.  67S.  _ 
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improvement— in  other  words,  to  discharge  the  Gove^ment  s  finnncinj 
obfigations  to  the  tribe  at  tribal  expense.  This  self-financm^^DTethod 
of  Staining  Indian  title  had  been  applied  in  various  vrays  to  the  Creek, 
Choctaw,  and  Chickasaw  Tribes  of  the  Southeast  on  the  occasion  of 
their  removal  in  the  1830  s.  It  produced  .  a;i  orgy  of  spectilation  m 
Indian  land  claims*  but  few  Indian  homesteaders.  Commissioner 
G6or*re  W.  Manypeiiny  nonetheless  supplied  the  same  remedy  m  the 
ISoO's  to  tribes  in  Kansas  and  Nebraska  whose  domams  lay  in  the 
path  of  proposed  transcontinental- railroads.  In^addition,  treaties  of 
5ie  1850- s  and  1860's  with  tribes  of  the  eastern  plams,  Minnesf^ca,  and 
the  N'orthwest  provided  for  prospective  allotment  of  land  at  tht^ 
dent's  discretion.  The  model  for  such  treaties,  often  cited  m  subse- 
quent a*-reements,  was  the  Omaha  Treaty  of  1S54,  which  provided 
that  the  President  might  ''from  time  to  time  at  his  discretion  -  have, 
all  or  part  of  the  territorv  reserved  to  tlie  Omahas  surveyed  and 
allotted,  in  quantities  of  from  SO  to  640  acres,  proportioned  to  family 
size,  and  award  the  allotments  to  those  who  would  locate  on  them  as 
a  permanent  home.  Although  the  allottee  would  receive  restricted 
patents,  the  treaty  provisions  f  oresjiw  the  likelihood  that  States  might 
revise  the  restrictions  with  the  con:=l;nt  of  Congress.^  _ 
The  notion  that  Indians  who  receivied  individual  allotments  should 
eventuallv  become  citizens  of  the  States  where  they  lived — -and  the 
concomitant  assumption  that  tribes  should  cease  to  exercise  jurisdic- 
tion over  them — was  embodied  in  general  allotment  agreements  as 
earlv  as  the  Choctaw  Treatv  of  Dancing  Rabbit  Creek  m  18^0. 
Be<nnnir>o-  with  a  Georgia  la\v  of  1S2S,  several  of  the  southeasxem 
StJites  exfended  jurisdiction  over  "their"  Indians,  and  granted  them 
more  or  less  restricted  rights  of  citizenship.  Such  laws  were  _aimed 
principallv  at  removing  the  Indii^  .s,  and  they  proved  relatrvely  suc- 
-^ssfiil,  despite  the  fact^that  the  Supreme  Court  decision  in  Worcester- 
V.  Georgia  invalidated  the  State's  attempt  at  assuming  jurisdiction. 

In  the  wake  of  the  resumption  of  general  allotmentjx-eaties  m  tbe 
ISaO's,  the  Court  spoke  again  on  the  ciuestions.,of^3urisdiction  and 
Hcitizenship,  reaffirming  Maxshall's  posit iori^-Several  Kansas  counties 
attempted  to  tax  lands  allotted  under-^-afious  treaties  to  the  Shawnee, 
Wea,  and  jSIiami.  TTpholdingjthe  "Indians  contention  that  allotments 
were  not  taxable,  the  Coitrt^rgued  that  regardless  of  particiilar  treaty 
re<^trictions  on  the-alTStee's  right  to  convey  land  or  encumber  its  title, 
all  IndianJands,  including  allotments,  were  exempt  from  State  juris- 
^ictior£rl"he  Court  held  that  the  Federal  Government's  intention  in 
-emovinir  the  tribes  was  to  place  them  beyond  State  jurisdiction  and 
that  the^law  organizing  Kansas  Territory  and  admittmg  ^vu^i<a.s  to 
statehood  explicitly  commanded  that  Indian  rights  remam  uninipaired. 
Further,  the  <Jourt  maintained  that  so  long  as  tribal  organisations 
persisted,  the  regulation  of  Indian  property  lay  with  the  tnbes  and  the 
Federal  GovoTnment,  precluding  State  jurisdiction.  Indians  might  live 
-amon<^  a  lar-^elv  white  population,  follow  most  of  the  customs  of  ttieir 
white'nei«'hlbors,  sue  in  State  courts  and  vote  in  elections  without  losing 
the  '^atus'^of  tribal  citizens.  "If  the  tribal  organization  of  the  Shawiiees 
is  preserved  intact,  and  recognized  by  the  political  department  ox  the 

>♦  Kapplf-r,  :  pp.  S12-S13.  , 

»  Ki^pj>Ier.  1»04  :  pp.  310-31S. 


eoyeniment  as  existing,  thin.thcy  are  *a  peo^e  distinct  from  others 
^pable  of  making  trea^es,  [separated  f  rona  the  jurisdiction  of  Kansas, 
and  to  be  governed  exclusively  by  the  government  of  the  union. 

The  Cmirt  pointed  out  that  the-^Shawnee  had  their  own  electi\e 
government  and  their  owW  law^-and  customs;  only  another  treaty  or 
voluntary  abandonment  olE-tribal  organization  mi^ht  c^anffe  .neir 
status.  Clearly,  the'  Cot^rtraid  not  regard  the  posse^on  of  tnbal  land 
in  common  as  an.  essenilal  feature  of  tribal  OTgani^atio 

Ini'ihe  contemporary  cas4  involving  the  Wea,  the  Court  identified  the 
intent  of  the-alfotment  treaties  as  hostile  to  tnbai  orjianization,  but 
insisted^^that  allotment  as  such  did  not  termmate  the  tribe.  "The  basis 
of  tlk'trcaty,  doubtless  wa!s,  that  the  separation  of  estates  and  mterests 
V^w^d  so  weaken  the  tribal  organization  as  to  affect  its  volnntar>-  aban- 
doninent  and,  asWnaturall  result^  the  incorporation  of  the  Indiana  ^vith 
theisreatbody  of  the  people.  -u 

"But  this  result,  desiraWe  as  it  may  be,  has  not  yet  been  accomplished 
with  the  Wea  Tribe;  and,  therefore,  their  lands  cannot  be  taxed.; 

Nonetheless,  a  generation  in  advance  of  congressiontd  legislation  ' 
providing  for  allotment  of  Indian  lands  at  the  discretion  of  the  Execu- 
tive, treaHes  negotiated  with  theoretically  sovereip^n  tnbcs  granted  the 
President  the  effective  right  to  dissolve  tribal  territories, 
f    ;  .  ■  .1 

bther  treaties  of  the  Iperiod  granted  far-reaching  discretion  in  the 
President  and  Congress  to  govern  the  tribes  and  to  regulate  the  liv^ 
of  individual  Indians.  .The  fifth  artirle  of  the  185i>  Agreement  with 
the  Ottawas  and  Chippewas  provide-  ior  the  dissolution  of  their  tribal 
organization,  except  for  purposes  of  effecting  the  provisions  of.  ttie 
trTaty.^  The  Sac  asd  Fox  Treaty  of  1S59  asserted,  ^'in  order  to  render 
ujmecessary  any  further  treaty  engagements  .  .  -  it  is  here^  agreed 
that  the  President  witlii  the  assent  of  Congress  would  have  full  power 
to  modify  any  previoiis  treatv  '^o  whatever  extent  he  may  3«dge  to 
be  necessary  and  expedient  for  their  welfare  and  best  mterests. 
The  Chevenne  and  Arapaho  Treaty  of  1867  granted  Congress  power 
to  legislate  "on  all  subjects  connected  with  the  government  ot  said 
IndiSis  on  said  reservations,  and  internal  policies  Uiereof ,  as  may  be  / 

thousrht  prooer."  "      i  •  -      -,  ^i.  - 

i    M^nwhile,  the  Tankton  Sioux  Treaty  of  3858  permitted  the  Presi-  , 
dent  to  disconiinue  annuity  payments  to  any  Indians  who    fail  ro  . 
make  reasonable  and  satisfactory  efforts  to  advance  and  improve  their  . 
icondition,"  and  delegated  to  the  Secretary  of  the  Interior  authority  to  ; . 
iimpose  the  same  penalty  on  families  who  refused  to  send  chzldren  to, 

'  The  threat  to  withhjold  aimuities  revealed  a  basic  tribal  weakness./ 
■  From  the  1790-s,  treaties  generally  specifiedi  that  the  United  Statef 
i  would  compensate  the  tribes  for  land  cessions  m  yearly  installments. 
!  IvTot  oniv  did  individual  tribal  members  sometimes  come  to  depend  on 

I   f_    .  1  ■ 
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w  eir  share  of  such  payments  for  cash  income,  the  tjribal  governments 
themselves  usually  subsisted  on,  annuity  income  rather  than  impose 
taixen.  Federal  officials  could  routinely  pay  or  withhold  annuities  for 
purposes  of  influencing  tribal  decisions.  Conflicts  over  the  ns^  of 
xunas  owned  or  paid  by  the  United  States  became  a  source  of  tribal 
factibxialism. 

n'lATi  EKD  OP  TR3IA' J MJ^JSiX^Q^ 

The  Htbuse  of  Repi^esentatives^  in  a  rider  to  the  appropriation  bill 
of  18T1,  secured  the  Senate's  concurrence  to  abolishing?  the  treaty  s;vs- 
tem.  Supporters  of  the  lider  took  the  position  that  the  treatymakmg: 
powers  oi  the  I?rcsident  and  Senate  could  not  bind  the  House  to  appro- 
priate money.  I>ebate  on  this  proposition  hroadened  into  a  f2:cneral 
discxission  of  the  polic*^^  of  making?  treaties  with  Indian  tribes.  These 
debates  are  of  intere^  Ibecause  they  reveal  how  far  the  lawmakci-s  had 
removed  themselves  from  the  conciliatory  impulses  of  Knox,  Wash- 
ington, and  Jefferson. 

Representative  Aaron  JlLxSar^ent  of  California  ridiquled  the  "so- 
called*^  treaties  with  the  38  rnei\,  women  and  children  who  constituted 
the  ''rrreat  nation  of  TJmpquas,^^-  and  the  238  Kogue  Rivers,  whose 
**chiefs''  had  to  be  appointed  by  the  Commissioners  in  order  that  the 
tribe  have  representative's  who  could  si^n  a  treaty^  Declaimed  Sar- 
gent: "We  pay  tribute  to  these  Iiidians  not  to^  make  war  upon  us,  not 
to  murder  our  citizens  *  *  Yfet  they  are  simply^  the  wards  of  the 
Government,  to  whom  we  furnish  the  means  of  existehcev  and  not  inde- 
pendent natic  is  with  whom  we  are  to  tre^it  as  our  equals  *  *  Has 
not  the  comedy  of  '^treaties,'  ^potentates,'  ^nations,'  been  played  long 
enougrh?'' 

In  the  Senate,  William  Stewart  of  Nevada  supported  his  fellow 
westerner's  admonitions:  ^"I  re<rard  all  these  Indian  treaties  as  a 
sham.'^ -/  Stewart  also  repudiateci  appropriations  for  the  tribes,  and 
.supported  a  measure  to  allot  all  the  tribal  lands  in  what  is  now  Okla- 
homa. Stewart^s  ideas ^nd  even  his  Ian nr^i aire  echoed  the  Jacksonian 
rhetoric  of  the  removal  period.  He  rejrarded  Indian  chiefs  as  corrupt 
aristocrats  and  allotmenc  as  the  key  to  civilization*  Wlien  every  Indian 
becomes  a  homesteader,  he  ar^rued,  *n'ou  can  break  up  this  aristocracy, 
brenk  up  these  swindlinf]^  treaties,  and  let  these  Indians  have  their 
present  annuitef^  on  the  proceeds  of  the?e  lands/' ^®  In  other  words 
reminiscent  of  ^Tackson's  first  messairo  on  Indian  removaK  Stewart 
intoned  :  ^^The  ide^i  of  thirty  or  forty  tlioiisand  men  ownin^r  in  common 
what  will  furnish  homes  for  five  or  ten  millions  of  American  citizens, 
cannot  he  tolerated/' 

Stewart's  opponents  a^sfued  that  abolishin<r  the  treaty  system  would 
prove  ^'^th^  first  step  in  a  crr^at  scheme  of  spoilation  in  which  the  In- 
dians will  be  plundered-'  of  their  l^nd.-**  They  held  that  Conjrress  could 
not  amend  the  Constitution  unilaterally  by  limitin<i  the  treatymakinc: 
power  of  the  Executive*  Nearly  all  the  'friends'  of  the  Indian  con- 
curred^ however-,  in  representing:  most  of  the  tribes  jis  diminishin<r  in 
significant  number.^^  They  merely  aflSrmed  that  the  clnited  States  had  " 

i« -11  Corwr..  3d  scsa-t  Coc;7re5SHional  G!obc»  p- 
^  n>!d^  p.  111^, 
i»  IMd.,  p.  ISTS, 
T>,ld^  p,  175,?. 
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an  historicaUy  established  obligation  to  grant  protection  to  the  vanish-  ' 

^""^Sr^VComrress  did  not  repudiate  the  treaties  then  pending  ' 
t^tific^io^  lUteXTconference  c^^^^^ 

an  amendment  to  the  appropriation  bill  which  affirmed .   ^/^^^  .icic 
aStoTno  Indian  nation  or  tribe  Tvithin  the  territory  of  the  Unit ea 
Itotes  shiS  bi  acknowledged  or  reoo-nized  as  an  ir.depcndent  nation, 

or  power  with  wfiom  the  Ignited  States  may  contract  by 
S^tV."«  ^us  ended  the  treaty  system.  Henceforth  instruments 
SSo§atcd  bSween  the  Executive,  and  tribal  y<^P^^i^.^t^t^^Yf 

as   "Executive  Agreements."  In  the  ^^^^'^^^^^ll'^^Zs^^ 
abolition  of  the  treaty  system  reflected  the  reluctance  of  the  House 
ap^Top^^^    money  f^r  projects  agreed  upon  in  ^reatijs  ratifie^^^^^ 
s^vely^v  the  Senate.  In  the  context  of  contemporary  trends  in  Indian 
SoHcy,  the  aboUtion  of  the  treaty  system  reflected  the  increasing  sup- 
??^Ton  of  the  sovereign  political  status  of  the  tribes  and  signalized 

Si  which  the  TJi^ted  States  was  to  deal  with  Indian  groups  uni- 
"SlSily,  by  legislation,  and  with  Indian  persons  not  as  citizens  of 
their  owA  nations  but  as'  wards  of  the  United  States  Government. 

TITE  STC7B\TERSIOX   OF  XniBAL  VALTTES 

The  d.-veloonicnt  of  United  States  policy  toward  ^^^J^P^^^^^'^ 
first  century  of  independence  reflected  two  variables :  changmg  mar- 
let  cSTdi^iLs  that  rendered  direct  control  of  Indian  land  and  mm- 
eml  resources  more  profitable  than  trade  in  the  goods  Indians  might 
cSract  or  produce;  and  the  changing  balance  of  "V/^^^.^^PSS 
thl  TTnitcd  States  -'ained  in  numbers  and  wealth  while  the  tribesmen 
iS^'i^h^  r  eStwSle  French,  English,  and  Spanish  allies  The  reduc- 
tion of  the  status  of  the  tribes  from  independent  sovereign-,  to  do 
mStic^dependen^^^  and  finally  to  wards  of  the  government,  re- 

^S^^e"af^^^^^^  Federal-  ,  ndlan  policy  -fleeted 

tarian  'aims.  Almost'^universally,  those  m  charge  of  Indian  affairs 
^«umed-that  Anglo- American  civilization  represented  a  Ingher  le^el 
S-cSlurafand  moral  development  and  a  more  -^-^h,,^™^ Jor^ 
te:u  than  tribal  cultures  might  encompass.  Federal  agents  therefore 
rp^rard  their  "ci\'ilizing"  mission  as  a  humane  one.  . 
-  ^h?oL-h  treaty  provi:sions  and  independent  appropriations  the 
Unifed  S'iates  supported  schools,  supplied  iron,  hoes  ploughs,  spmmng 
Wheels    and  insti-uctions  in  an  effort  to  help  Indians  become  mde- 

p?ndent.  literate  farmers  or  spinners,  and  P-^V^^^f  ^^clals'^oSid 
FhHsfcinnitv  rnd  pecunia  rv  af^cumulation.  ecieral  officials  ^oncei^  ea 
Siirnob^e  eko^  ^  compiementar>-  to  the  aim  of  transferring . the 
m^orpart  of  Sibal  resources  to  United  States  citizens.  Industrious 
-Fi^T-mf^T^s  TiGGcl  less  land  than  laimters,  t    ^i  j*^ 

Vs  it  ^J4rked  out  in  practice,  the  "civilization^  policy  ^lolly  dis- 
re-krded  tlS  values  and  the  strcn<rths  of  Indian  cultures.  Furthenpore. 
IhrmeS^urcs  undertaken  co  civilize  Indians  either  served  the  overall 
oble^ti^?  of  depriving  the,m  of  their  land,  or,  where  r he  goals  of  the 
poiicv  did  not  fit  the  objective,  the  goals  were  subordmated.  The 
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clearest  instance  of  such  subordination  can  be  found  in  the  story  of 
the  Cherokees.  In  the  1820's.  that  tribo  established  a  peaceful,  thriv- 
ing^self -sustaining  community  whose  ^vemin^  elite  activciv  pro- 
mot^dTconstitiitionalisin,  commercial  fanning:*  education,  and  Chris- 
tianity. The  IJhlted^Statcs  virtually  denied  tn©  abundant  evidence  of 
Cherokee  success,  deliberately  assaulted  tlio  administrative  integrity 
of  the  Cherokee  ^rovemment,  and  fostered  endurin*]:  tribal  factions- 
all  in  a  successful  effort  to  secure  a  treaty  of  cession  for  tribal  lands 
in,Appalachin.  "  . 

^"Tew  tribes  in  the  nineteenth  century  went  as  far  as^he  Cherokees  m 
trying  to  accommodate  to  the  Government's  notion,  of  civilization. 
But  nearly  all  received  their  education  for  civilization  in  the^context 
of  an  overall  plan  of  action  that  deprived  them  of  their  most  valuable 
resources,  displaced  them  from  their  homes,  attacked  and  subverted 
their  chosen  leaders,  and  denig:rated  their  religious  and  ceremonial 
life,  family  relations,  dress*  language,  and  sexual  division  of  labor.  , 
By  replacing  land  with  cash  payments  for  land  forever  lost,  by 
malang  tribal  governments  dependent  on  uncertain  £ind  frequently 
inadequate  congressional  appropriations,  by  attacking  traditional  au- 
thorities and  subverting  native  leaders  wKo  were  not  complicnt,  Fed- 
cra3  a^^ents  deprived  the  tribes  of  the  economic,  cultural,  and  politicaV 
resources  for  building  or  sustaining  viable  independent  communitie^- 
The  agents,  moreover,  complained  that  their  Indian  wards  had  flunked 
the  civilization  test  and  failed  to  become  decorously  self -supporting 
citizens.  The  Government  then  proceeded  to  elaborate  a  policy  for 
dealing  with  Indians  as  dependent  paupers. 

The  STR.A.TEGY  or  Assemtlatton' — Policy  Detvelopmexx  :  1 821-1920* 

When  Congress  in  1871  discontinued  treatymaking  with  Indian 
tribes^  United  States  Indian  policy  was  determmed  unilaterally.  This 
brear-h  in  the  historic  relationship  permitted  Congress  to  legislate 
rather  than  negotiate  in  Indian  matters,  often  not  even  to  consult, 
no  matter  what  effect  theriegislation  might  have  on  thei  rights  and 
lives  of  Indian  -peopre.  For  Indian  tribes,  only  the  judicial  process 
remained  as  a  defense  or  curb  on  the  plenary  powers  of  Con^re^ 
In  the  Tears  ahead,  the  success  or  failure  of  policies  legislated  by 
Con'TC^  TTOuld  depend  upon  the  ability  of  the  bureaucratic  structure 
to  manipulate  Indian  communities  into  compliance.^ 

From  its  formal  organization  in  lS24r,  thc^Ssidian  i^ervice  has  been 
vested  "With  considerable -^powers  and  gained  ar*  reputation  for  inem- 
ciencv  and  corruption.  Its  personnel  more  often  than  not  were  ignorant 
of  the  people  they  were  supposed  to  assist  and  protect.  Congress  might 
determine  policv,  but/its  results  were  brought  to  fruition  by  the 
Indian  Service.  Onlv  to  the  extent  that  Congress  kept  a  close  wi^tch 
and  demanded  accountability  wns  it  able  to  insure  that  its  purposes 
would  be  carried  out  at  the  "agency  or  community  level.  Unfortunately 
for  Congress  and  Indians  alike,  Indian  Service  employees  were  not 
always  both  honest  and  able.  ' 

Although  top  pav  for  Indian  agency  positions  in  the  lS<O  s  was 
only  per  annum,  there  was  never  any  shortage  of  aspiring 

•I»rep«red  t>y  Trofpssor  Ttos^r  Cutralohen*!.  University  of  MinTi«^sotn. 
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a.f^nts.  Perhap5*r^ie  nttruotion  lay  in  tho  commonly  Iiold  bcliof  that 
a  few  years  in  the  Indian  licid  opened  vistas  of  opportunitv  for  anyone 
xrith  un  acquisitive  spirit,  At  any  rate,  tlic  Tiicans  >isod  to  defraud 
IndAitns  and  tho  Federal  Government  ranj^ed  from  outripht  theft  to 
shabby  ventures  fust  witliin  tho  letter  of  tho  law.  One  clever  accent 
in  thc  Southwest  devnloped  minin^j  enterprises,  tissin*;  tribal  funds,  and 
succeeded  in  rccruitinj;^  an  Indian  OlKco  inspector  and  the  sou  of  the 
Commissioner  of  Indian  Affairs  in  his  promising  but  ille^^al  business 
venture.  -cVnothcr  stocked  the  ranches  of  his  friends  with  cattle  issued 
for  tribal  use.^'  .      .  ' 

Iloneiit  mismana^ment  occurred  as  frcouently,  with  just  as  damag- 
ing results.  Indian  farms  were  establislied  where  drouf^ht  and  |?rass- 
'hoppcr  invasions  "t^^ro  seasonal.  Sawmills  were  built  on  reseryaticns 
where  tho  only  timber  was  cotton  wood  and  willow.  Ac:cncy  buildino:s 
and  homes  were  often  constructed  out  of  green  timber  and  promptly 
warped  into  unusable  structures.  liakcrics  were  set  up  at  a^ncies, 
even  thougrh  the  patrons  did  not  use  or  buy  the  products. 

Sucli  blunderin^;r  and  otitripht  theft  occasioned  calls  in  tho  Con^^ress 
for  reform  in  the  administration  of -Indian  Affairs,  but  prior  to  the 
Civil  War,  interest  in  justice  for  the  Indian  was  limited  to  a  few 
souls  alon;,  the  eastern  seaboard.  Typical  of  tVie  attitude  of  most 
westerners  was  the  comment  of  an  lowan  that  Indians  **are  as  v^'orth- 
Icss  as  so  many  tamed  wolves."  ^ 

Il-XIILY   riETOUlNt  KFFOnTS 

In  the  immediate  post-Civil  AVur  years,  the  American  public  was  - 
in  no  mood  to  launcii  new  crusades.  But  the  fri^^htful  reports  of 
bloodv  incidents  like  the  massiicre  of  Indians  at  Sand  Creek  in  Colo- 
rado.'and  the  misery  and  sufTcrinp:  of  tribes  shuttled  from  location 
to  IfK-ation.  stirred  'public  opinion  and  kept  tho  so-called  Indian 
problem  tjeforc  tho  Xation.  ^  ,  . 

A  few  davs  before  the,Na.tion  colcbrated  its  centennial  in  Philadel- 
phia Geiieral  Custer  and  his  rroops  died  at  the  Little  Biirhom.  Public 
reaction  was  i_nstant  but  not  unanimous  in  calls  for  revengre,  sufrgest- 
in<r  that  the  American  conscience  was  awakening,  if  slowly,  to  the 
moral  question  j^osed  by  tho  Xation's  treatmt'nt  of  native  people. 

Certain  eastern  scabo'ard  cities  socn  emerged  as  the  center  of  agita- 
tion for  tlie  rights  of  Indians,  oven  if  local  eastern  tribes  went  ignored. 
In  the  earlv  1880's,  Helen  Hunt  Jackson,  a  Bostonian,  published  her 
famou<  book,  "A  Centurv  of  Dishonor,"  which  recited  the  wrongs  in- 
flicted upon  Indian  tribes.  This  book,  was  _f  oil  owed  by  her  novel, 
'^Ramoru;^,"  based  on  the  stor\-  of  Californir  ^ians  caught  up  m  the 
atrocities  consequent  upon  the  discovery  of  ' 

Damned  bv  her  critics  for  iack  of  balanc-  .^^citing  the  history  of 
Indian-white  relations,  Jrlelen  ITunt  Jackson  ..^  .erth.-^le^s  cabled  Amer- 
ican morality-  into  qtiestjon.  .Si^e  publicized  the  Indian  cause  Jt  . 
had'never  boon  pu3  ■ ---ized  before  and  through  the.  power  of  her  writ- 
ing enlistet:  mi  -  .  i  -  Americans  in  the  movement  to  reform  Indian 
affairs. 

»n.^^n.    W:  "'.XOToricin  Tn<:inn'!."  C^.:-h!;'^  :  "The   Univ.-r'^Ity  of  ChlcnsTO 
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A.  fundamental  tenet  of  the  reform  philosophy  of  the  period  was  be- 
lief that  as  lon^  as  Indians  rcsmained  Indians  the  injustices  of  the  past 
and  present  would  continue.  For  their  own  and  the  Nation^  best  inter- 
«st,  it  was  ax^raed,  Indian had  to  benmde  over,  wiitjng^^'or  i..  ne^^7 
sa'ry  by  force,  into  Christian  farmers  and  homemakers.  Indian  policy 
should  be  aimed  at  removing:  the  barriers  to  a  civilization  and  putting 
Indian  people  on  an  equal  footing  witl^  their  wnito  neighbors.  Then 
&nd,only  then  would  Indians  as  individuals  oiasicbil ate  into- Ajnerican 
life  an$  with  the  Nation'sHnoral  obligation  mo€;  the  Federal  Govern- 
ment couTd  dispense  with  protection  of  Indian  land  and  life. 


KDtJCATIO^r  As  A  TOOL,  OF  rOLICTT 


Even  before  Congress  responded  with  specific  legislation  to  im^lo-' 
ment  the  goals  of  the  reformers,  the  education  of  Indian  children  Imd 
shifted  from  a  volimtary  to  a  forced  acculCuratioir-basis.  In  part  this 
shift  occurred  as  a  result  of  the  extreme  dependence  in  which  the 
Plains  tribes  found  themselves'  once  their  himting  and  gathering-  eco- 
nomy was  destroyed.-  Cut  off  from  their'primary  source  of  subsistence, 
the  great  buffalo  herds,  the  Government  either  had  to  feed  tii&  people 
or  let  them  starve.  Having  adopted  the  princxple^that  it  was  easier  to 
feed  than  feht  -the  western' tribes,  the  Government  soon  began -to  use 
this  leverage  to  force  the  Plains  tribes  towards  subsistence  farming. 
Slowly,  the  dictatorial  powers  of  the  agents  were  broadened  into  other 
areas  of  reservation  life,- reinforced  by  the  creation  of  Indian  police 
forces  and'Indian  courts.  Xtefusal  to  send  children  to  school  became  one 
of  the  many  punishable  offenses  which  brought  the  agent  cir  his  rep- 
resentative to  Indian  doorstci>s.  ^-      ,,  T     -J.  J 

Prior  to  the  Civil  War,  the  education  of  Indian  children  was  limited 
to  half-hearted  attempts  to  fulfill  treaty  obligations.  Most  of  the 
funds  appropriated  for  education  went  into  so-called  model  farms,, 
mills,  antf  salaries  for  sundry  agency  employees.  A  few  Christian 
groups  subcontracted  these  moneys  and  helped  some  tnbes,  lilce^^ne 
Cherokee  and  Creek,  to  establish  model  school  systems. 

In  most  tribal  communities,  however,  little  progress  m  formal  edu- 
cation had  been  made  since  the  first  appropriation  of  f un^  was  au- 
thorized in  1819.  The  avcmjre  airency  school  was  usually  staffer',  bv  the 
njrent's  wife  and  dnlv  accidentallv  with  anyone  competent  m  the  field. 
This  condition  prevailed  until  the  iRTO's,  when  education  emerged  as 
asicrnificant  feature  of  Indian  policy.-*  -  - 

Tn  those  earlv  venrs,  most  Indian  children  attended  schools  m  their 
home  communities.  Persuasion  was  used  to  encourajrc  attendance  ana. 
the'  course  of  studv  -r.^ried  -kittle  from  that  available  in  non-lri^7an 
frontier  comm unities.  Tn  1S79.  howcT-or.  a  ^hool  was  founded  jwhich 
attracted  national  attention  and  jrrentlv  inflnenced  the  direction _ ot 
Indian  education  for  many  years.  The  school  was  Carlisle  In^^an 
Traininir  Sv-hool  in  Pennsvlvania  and  its  founaer  was  Kiciiard  ^i- 
Pratt,  captain  in  the  United  States  ArrtTV.  . 

The  noveltv  of  Carlisle  lav  in  the  eHncational  pnilosonhy  ot  its 
founder.  Pratt's  ideas  ahont  educntinsr  Tndinns  w*.re  91  ni pie  enough. 
Older  Indians,  he  argiied.- were  beyond  salvation.  Birt  the  young,  ix 

'  r  ■  ,  ' 

^  Hajnin,  op*  cit.,  p.  13-1*   '   ^  . 
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SM>aratea  from  the  influcsnco  of  home  and  tribe,  forced  to  <pvo  up  their 
ni&ve  toaxrue  and  culture,  immersed  in  Uio  habits  and  beliefs  of  whito 
American^  and  taught  useful  trades  and  skills,  je^^i^^^^^^ToV^fb^ 
tioninir*  seix-reHant  adults  like  other  xu»^ricana.  <Jar*Jb.e  became  tno 
model  forNCndian  education  and  in  succeeding  years  schools  on  ana 
off  the  reservation  adopted  Pratt's  philosophy.  ,  t 

In  the  early  and  harshest  years,  the  boardm;*  schools  took  Indian 
children  from  their  parents,  and  through  educational  and  work  ex- 
periences marked  by  heavy  discipline,  tried  to  dctribalizo  Indian 
youngsters  while  preparing  them  for  a  future  away  from  the  Andian 
communitv.  _     -r  .    ,  , 

The  effects  of  boarding  school  experience  upon  the  Indian  students 
ranged  from  frustration  to  psychological  destruction.  Even  when  the 
harsher  feature  of  the  svstcm  underwent  modification  in  later  years, 
more  younaeters  emerged  from  the  experience  as  psychological  casual- 
ties of  American  good  intentions  than  as  functioning,  self-reliant 


adults,  Rsw^s  intended  by  the  educational  policies.  -,       -  j 

Intervention  into  thb  parent-child  relationship  further  undermined 
Indian  fcmily  life,  already  weakened  by  the  transition  from  older  life- 
style to  reservation  existence.  In  time.  Indian  communities  came  to 
view  education  with  great  suspicion  and  hostility — seemg  it  as  a  threat 
to  tiie  Indian  community.  - ,  •  v  -    j         -  „w 

Perhaps  most  unfortunate  of  all.  trib.il  groups  wh^ch  nad  previously 
accepted  formal  education  and  made  great  strides  m  providmg  a<^- 
demic  training  for  their  voung  people,  saw  their  efforte  thwarted  by 
the  educational  bureaucracy  established  by  the  Federal  Govcrcment^ 
The  Cherokee  and  other  tribes,  whose  locally  run  and  controlled  school 
systems  produced  astute  leaders  and  a  highly  literate  population,  were 
forced  to  turn  their  schools  and  children  over  to  Federal  contr<^.  _ 

At  the  time,  of  course,  Indian  educators  did  not  see  their  enorts  m 
the  light  provided  by  later  historical  perspective.  They  f ell  m  with  the 
prevailing-wisdom  of  the  times,  which  was  to  ertidicate  Indian  cul- 
tural influences  and  to  prepare'  their  young  people  to  live  like  wiiite 
Ajnericans-  Inner  turmoil-  confusion,  frustration,  and  other  mani- 
festations of  psvchological  stress  were  only  ind '  ations  that  the  young- 
sters were  making  progress  in  casting  off  their  "savage"  backgrounds 
and  habits  of  mind. 

ASsr>rrL-\xioN'  B-r  cOKTccio>r 

In  education,  as  well  as  in  other  aspects  of  Indian  life,  reformers 
and  policvmakers  en\nsioned  a  "savagery"  that  was  rej^arded  as  .he 
irreatest  barrier  to  Indian  assimilation  or  civilization.  VPjth  the  enemy 
in  clear  focus,  policies  soon  arose  to  chanire  Indian  landholding  pat- 
terns  and  undermine   and  suppress  Indian  political  and  cultural 

institution?.  .      '  ,     -l*^  '  j. 

In  earlier  times^- whon  a  frontier  separated  white  settlement  and 
Indian  countrv,  tribal  aTTtonorrrv  ^vas  posFrbV  and  the  internal  affairs 
of  the  tribes  were  handled  bv  custom  and  tradition.  But  the  concept 
of  Indian  countrv,  where  tribal  authority  and  law  provailod.  was  des- 
tined, like  the  frontier,  to  fall  ^-ictim  to  the  growth  and  development 
'  of  the  Nation.  -  ,   r-  . 

In  188-5.  as  a  result,  of  the  much  publinzed  JTcr  rarte  Cro-io  Uo<t 
'•ecision  of  the  U.S.  Supreme  Court  upholding  tribal  law.  Congress 
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passed 

tion  to  _ 
civilisation  had  -rown  to  ^rreatness  on  u 

land,  and  most  Americans  reasoned  it  must   therefore,  be  a.  proper 

^•t?^-SfiSSeflrom  the 'earliest  days  of  settlem- ;nt.  the  idea  of 
^nd^^iduali^hirincllan  landholdinj,  ^v.s  su^ro:e.ted  and  even  mcorpo- 
i^ted  into^^e  treaties.  Thomas  Mclvenney,  the  first  Commissioner 
S  lid";"  Affairs,  in  requesting  fnnds  ^--.^^ifPf^^^  ^^^^^^ 
Indian  schools,  proposed  that  as  Indian  youth    ^      ' ^^^^^^.P^^^ 
npon  a  course  of  civilized  life- actions  ot  land  be  -i^en  tnem^ 
^After  tL  Civil  War,  ^-estem  settlement  n:athered  enormous  momen- 
tum, ^-avortible  land  laws,  immi-rants-f rom  abroaa,  and  t.  con^ruc- 
tion  of  roads  and  rnllwrvs  ^xcstwavd  resulted  m  dcman..     lO  ^^^oLuce 
Wiaa  Innclholdin^  and  to  n.ove  tribes  out  of  the  way  of  western 

^BvThe  iSSb^^  westerners  and  eastern,  reformers  both  a?rreed  that  too 
much  land  had  been  set  aside  for  Indian  ase.  Indians  were  not  makmg 
prop^T  n-e  of  tho  lands. thev  owned  and  were  keepm-  decent,  hard- 
worlcin-  folk  from  makm  -  farms  and  ranches.  Eastern  reformers  con-, 
^nc^l  themselves  that  Indian  salvation  lay  m  P-^^^P^^t  vSfte 

ctTect*'.  The  more  Indian  people  knew  about  white 
cv^ttire  thov":>ointed  ov.t.  less  they  would  ne-d  in  the  way  of  re- 
-ourees  and  jeovcruiuental  protection.  Ea-er  to  profit  from  Indian 
land-  rallroaTr  developers  and. land  speculators  lent  tncir  support  to 
anv  proposals  to  reduce  the  sizis  of  Indian  reservations. 
■  \11  thc-o  pressures,  in  their -indi^-idual  and  comb med  effect,  resulted 
in'Con-rcsi  cxpiorin-  ^avs  to  reduce  Indian  landholdm^  while 
forcin-'^Indians  to  dcvelop'their  lands  and  become  a  part  o£  ^Vmeri- 
can  ^ocietv  The  device  bv  which  this  would  be  accomplished  was  an 
act  of  Con-ress  in  1SS7,  called  the  General  Allotment  Act  or  the  ^awes 
Act.  afrer^the  nam*-  of  its  major  sponsor  in-Con-ress,  Sena tor. l-ienry.. 
i>awes  of  Massachusetts.  .  t      "  ■ 

T"'.,-  r>awes  Acfwas  neither  "proposed  nor  ^lustified  as  a  ieoral  means 
of  V-paratin-  Indians  from  their  land.  Kather.  the  Act  was  rational- 
ized oftentimes  with  irreat  passiort.  as  responsible  irovcmment  pohcv, 
dc^i-med  to  '^ve  Indians  the  protection  and  assistance  lono:  denied 
T'leiu  in  American  sdcietv.  Advocacy  for  the  legislation  came  from 
-leaoin^  public  f:ffur(?s-  f  nm  reliirious  and  civil  bodies,  and  from  Indian 
'  we'fa'-e  oriranizations  cha-*<?red  to  promote  and  protect  Indian  rights, 
l^ess  *vocah  though  no  less  t.-tive  in  promoting  the  le^rislation,  were 
'railroad,  mining  and  iiidnstrial  iiitT:--^.sts. 

«  '.ic>-lck:r..    i>  Ar^  10T3.  "NaUvc  Amorloan   TrllKilIsm."  rev.  ed..  New  York:  Oxford 
Vi^iversiity  Pr<rj^  p.  SO- 
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The  Act  had  its  opponents  as  well.  Senator  Teller  of  Colorado 
responded  to  the  introduction  of  an  earlier  version  of  the  Act  as  "a  bill 
to  desj.  »il  Ir  .lians  of  their  la^dd  ancl,  to  make  them  vag^abonds  on  the 
face  of  che  ilartb-"  Sut  siipporters  of  the  idea  eventually  prevailed  Jiiid 
the  Act  "was  si^ed  into  la^r  by. President  Cleveland  in  >junG  of  1887.=*' 

To  those  who  called  theinselves  friends  of  the  Indian,  the  Dayes 
Act  seemed  to  provide  a  forniul«t  for  \vhat  they  had  lon*:r  been  urging 
as  a  solution  to  the  Indian  problem. — a  means  to  turn  Indians  awa^v 
from  their  past  \rhile  casing-  their  acceptance  into  American  society. 
But,  as  time  woxild  prove,  they  underestimated  both  the  land-.^reed  of 
their  fellow  countrymen  and  the  hold  that  traditional  beliefs  and 
practices  had  on  iJCative  Americans. 

■'The  essential  features  of  the  I>a'vve5A-ct-wepe-rf-r)rfneT?resident  -was 
authcrizecLt<>_dlvide-tribairlaSHs^  assig^n  or  allot  160  acres  to  each 
—farniiy  Tiead,  80  acres  to  sinjrle  persons  over  13  and  orphans,  and  40 
acres  to  each  other  single  person  under  13.  (2)  Each  Indian  %vas  sup- 
posed to  choose  his  own  allotment,  but  if  he  refused  or  failed  to  do  so, 
a  Oovemment  agent  would  make  the  selection.  (3)  Title  to  the  land 
was  to  be  held  in  Federal  trust  for  25  year?  -^r  longer,  at  the  President's 
discretion.  (4)  At  the  end  of  the  trust  i  d,  TJ.iS-  citizenship  would 
be -conferred  upon  all  allottees  and  upon  otlier  Indians  who  sex^arated 
themselves  from  their  tribe  ajtid  took  up. "the  habits  of  civilized  life.-\ 
(5)  Surplus  land  remaining  after  aliotmcnt  might  be- sold  to  the 
iji- '    d  States. 

.lat  the  allotment  policy  was  a  mistake  was  apparent  shortly  after 
its  authorization.  The  elfect  of  the  legislation  was  almost  exactly  what 
its  critics  anticipated — it  became  an  -f^tilcicnt  device  for  separating 
Indians  from  their '4and  an dT^pauporizing  tiiem.  Iieseryation  after 
reservation  was  surveyed  and  allotted,  even  whers;  insufiicient  rainfall 
made  farming  a  precarious  enterprise;  at  best.  So-called  surplus  lafids, 
often  at  the  behest  aj:id  sometimes  as  a  result  of  the  coercion  of  Indian 
Service  officials,,  was  sold  without  tribal  consent  to  the  Federal  Govern- 
ment and  opened  to  white  settlement.  Funds  from  the  sale  of  these 
lands  were  held  in  the  U.S.  Treasury  and  used  by  the  Government  to 
purchase  farni  and  ranch  equipment  and  supplies,  provide  education 
and  welfare  and  sundry  other  purposes  which,  in  many  cases,  were  to 
have  been  provided  under  treaties  still  in  e fleet  between  the  tribes  and 
the  United  States. 

TVhen  Indians  particularly  in  the  Plains  States  resisted  the  effort  to 
convert  them  into  farmers  on  their  allotted  acres.  Congress  amended 
the  I>awc.s  Act  to  permit  the  leasing  of  l-  'ids  3iot  beaig  farmed  o: 
grazed.  Enterxj>rising  white  farmers  and  ranchers  took  advantage  of 
the  allottees  who  niight  not  be  aware  of  the  worth  of  their  lands  and 
negotiated  leases  st  ridici:lously  low  prices.  This  action  prompted  an- 
other layer  of  bureaucratic  control  to  regulate  and  oversee  Indian  land 
leasijig  procedures. 

-  The  Burke  Act  of  1006  f  arther  amended  the  I)awes  Act  to_p_cm 
Secretary  of  Interior  to  b\:pass  the^-r-i^t-pcri75d  restrictions  and  issue 


*»  Ibld..  p.  SI. 


"cei-tificatcs  of  cornpetcncv'^  to  Indians  declared  by  him  to  l>c  "coni- 
pSlnt^'  As  s^n  as  So  amendment  became  law,  anxious  creditors  and 
!Sd  buyei  were  on  hand  to  help  allottees  make  out  ^VY^^^^^'-J^^, 
x>^pare  the  necessary-  afKcla%-it£,  showin-  competency  in  l:irid  inattei^ 
a^^evfdence  of  habks  of  civilized  life.  And  when  tlie  certUicates  were 
issued,  the  same  creditors  and  land-buyers  were  on.lianu  to  i^urcliate 
the  land  from  the  Indian  owners.         .     .        .     .       ,  i  .-^ 

In  this  wav  and  throu-h  other  devices  m  tlic  law,  the  host  of 
Indian  land  passed  into  white  owner.ship,  Fir-,t  to  be  Jost  wore  n^ri- 
cSltural  and  |rrasslands,  vir-in  timber  ucroa<re  and  lanu  with  potoI^tml 
water  and  mineral  resourc^-..  As  William  T.  lla^iran  1ms  f  ^ 

-Severaltv  ma^-  nor  liavc  cL',  iiized  the  Indum,  but  it  defmitely  cor- 
rupted  most  the  white  men  who  had  any  contact  wi.h  it.  -- 

In  1SS7.  Indian  tribes  collectively  owned  about  1-40  million  acres 
of  land-  The  r>awes  Act  as  .amended  in  .succeed ui-  years  set  up  tlie 
mechanisms  wiiere^bv  some  OO  million  acrt  p:i>-eci  mro  white  ov-  iier- 
ship  lx>forc  the  policy  v/as  ab;iudoned  son;e  4.>  years  later. 

SEAKCM  Fon  sAr.vA'no>r 

X'nfoi-tunntelv  for  Indians.  Joss  of  land  wns  no.t -the' only  burden 
<hev  faced.  Accompanvin-  the  sever:! Uy  le^^isljLvtion  wi--e  assimiiri. ion 
Wlicies  de<iiin*'d  to  destrov  tribal  ^hfe  and-eultu re.  Indian  re-birions, 
ci^remonies,  and  other  cixltijVf.rac-tvili^Svere  oTirlawc-d  and  su|^pT-e-secl. 
In  time  Fedrw^l-i:.rerveiitlot^.1-r>ii-jhe<l  e\-ery  aspect  of  Indian  iite, 
froni-^xr-criT£r  Indians  to.-aJii'.le  by  zmn-'lndhiix  uiarrin.ire  cnstcms  to 
fH'bal'vi siting  practl.  c^:  and  evon  tiie  a-e  of  those  who  could  p;irtic!pate 

in  tribal  dances.  .  -.     i      j.         t  Tr. 

I^ittle  wonder  that  when  Word  be-an  to  spread  ;ioout  an  iiifLian 
messiah,  r>alled  Wovoka.  and  al>out  a  reli.irion  promising  salvation  from 
tiie  white  man-  manv  Incilans  werr  ea.irer  to  learn  more.  -  roni  dele- 
<ni.tions  sent  to  thv-  hbmolands  of  the  propiu-t  in  Xevada  an/^-  by  word 
o-P  mouth,  I  he  messa<rc  came  that  in  rl^e  near  future  a  <rrefit  '-aTaclysni 
worJd  destrov  white  America,  the  l>uiralo  and  (>t her- animals  would 
return  to  the' land.  ;!nd  Indians  who  pracric-cd  the  new  ren-ion,  the 
Ghost.' Dance,  v.-ould  he  free  to  return  to  ways  of  their  ancestoi*s. 

The  Plains;  tribes,  ospeoiallv  the  Teton-Dakota,  quickly  converted 
%Vovoka*s  mcssane  into  a  Gho-t  Dance  reliirion  of  their  own.  1  lie 
spread  of  the  dance,  espociaJlv  nmonir  th.e  more  ti-aditional  mem- 
bers of  the  tril>e-  or  the  "refont  hostiles"  as  Indian  a<rents  preferred 
to  call  them,  alarmed  "\Vashin,irton  as  well  as  neighboring:  white 
communities.  ^    ,  i  r, 

^  If  Indian  officials  had  taken  the  tiuic  to  find  out  more  about  the 
Ghost  Dance  reli<rion,  one  of  the'in^^st  tc:i'^:r  events  in  the  history  of 
Indian-white  rehitions  niiir'nt  liave  been  avoided.  The  reii-rjon  itself 
posed  no  serious  tiireat  to  wiiite  settlers  atid.  eventually,  like  other 
faiths  based  on  proph.ocies  of  (loom,  would  have  lost  converts  or 
mo  Hfied  its  doctrine.-:.  .       t-    —  - 

Ou"  of  fear  and  hv  reHortinrr  to  miritaiy  interv.-ntion.  Indian  ^^ery- 
ice  personnel  precipitated  a  series  of  events  which  led  to  the  Trag:ic 
massacre  of  Indian  men-  women,  and  ci li Id reu  at  "Wounded  Knee, 

—  Haffan^  op-  clt..  p.  134. 
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South  I>akota  in  December  1890.  Congress  later  ^T?;^^^^^^^?^^ 
Sonal  Medals  of  :iIonor  to  22  of  the  soldiers  ^rho  -<'^±^^^J^^^ 
massacre,-but  public  reaction  then,  as  weil  as  mucli  laterr^xpi-es^^eci 

^^rltsTletand?r"^^^^  the  Sioux  doctor  and  oxxthorovas  the 

resident  phyli^ian  at  the  Fine  Rid-e  Agency  ^hen  the  A\  ounded 
SlaSicre  took  place.  Militari'  and  Indian  Service  officials  kept 
W  f^^e  maTs^c^  site  for  several  days  and  ^-^^^^^^ 
go,  the  si^ht  of  frozen,  -rotesque  bodies  -reeted  hini.  l^^J^^^^^^J^.^^I 
Medical  a?d  to  the  survivors,  mostly  babies  protected  by  their  moche^ 
bodies  ffom  o^niire.  a  detail  of  troops  du-  a  hu-e  trench,  -athgred 
the  frozen  bodies,  and  dumped  them  into  a  ma^grav^^  ^^fForts  he 

Eastman  left  the  Indian  Sexvice  shortly  thereafter.  The  efiorte  ne 
had  ma'S  to  adjust  medical .p^ctices  to  the  v^l^--!  ^^^^^^  . 
T>ine  Sid<re  peoole  died-  T^ith  his  depai?!»:re.  Although  the  Jjji<ii^ 
S^^<&^?a?ely  needed  men  of  East^^s  caUber  to  ^^^^^^^^^aJ^ 
Sjnditions  S  Pine  Ridge  and  other  reservations  m  the  co^^try,  little 
effort  ^as  made  to  keep  him  in  the  Indian  Service.  ^ 

In  every  part  of  Indian  country,  tuberculosis  remained  the  S^eate^ 
kiiSr  of  St^ans,  with  infant  deaths  from  dysentery  f onowing  a  close 
£con<^  :^choma  affected  most  of  the  res.    ration  pppuLO^ion^  the 

SouthTvest,  and  diabetes  was  emerging  as  an  affliction  of  pec   .riy 

high  incidence  among  Indian  pojDuiations.      _  -  ^  ^^„=irqf.-r*»d 

in  appropriating  funds  for  Indian  Affairs,  ,^^f^^^5T^ 
Indian^Wth  car?  a  low  priority.  Not  Indian  health,  out  Indian 
pro<T:ess  in  ci-mization  most  concerned  Ijidian  policymakers. 

Indian  opposition  to  the  assimilation"  policies  never  disappeared 
comoletely  Bu^  everv  time  Indians  found  an  answer  ^o  VP'^^^^ 
?S?^bu^a5cracv  f ourid  a  way  around  it.  ^The  Cherokee  and  other  ^ 
caSed  Civilized  Tribes  in  Indian  Territory,  now  Oklahoma  resisted 
the  allotment  policy  in  vain,  and  then  under  the  vro^nsionso^Jh^  l^ 
tried  to  reserv^  their  surplus  lands  for  the  use  of  future  S^^J^lfP^- 
Congress,  at  the  insistence  of  the  Bureau,  passed  the  Curti^  Act  wnich 
dissolved  the  governments  of  the  Five  Civilized  Tnbes  and  proceeded 
to  negotiate  with  com.pliant  tribal  members  for  the  sale  of  the  surplus> 

^  B^'thc  close  of  the  19th  Century.  Indian  economic  and  psychological 
resources  were  both  badlv  eroded.  On  most  reservations,  Indian  leader- 
ship was  a  thing  of  the  past  with  older  leaders  either  dead,  imprisoned, 
or  in  sullen  retreat  from  tribal  affairs.  Although  traditions  and^lan- 
oTza-cs  were  being  quietlv  passed  on  to  future  generations  away  xrom 
the  watchful  eves  of  airents  and  missionaries,  I.\dian  cultuml  trao^- 
tion<^  were  on  the  decline.  Older  familial  and  clan  practices  had  been 
greatlv  disrupted  and  no  longer  hold  sway  among  some  groups.  ^  Ji 
ecohomv  based  upon  land  rental  fees,  seasonal  labor,  and  occasional 
handouts  from  the  Government  and  private  chanties  came  to  cJiarac- 
terize  reservation  life.  ,  _      _     _     \  j  j.^ 

Tribal  o^oups  espec=allv  in  the  Southwest  who  had  managed  to 
escape  allotment  fared  as :hadly  as. allotted  tri]>es.  Their  reservations 
happened  to  be  located  in  areas  which  even  white  Americans  spumed. 
Somi  of  these  reservations  proved  later  to  be  valuable  for  their  mineral 

^  Kdwarrl  Tr„  lORS.  A  Short  JTIstorjr  of  the  Indians  of  tlie  XTnUed  State's.  New 

Tork  :  n.  Vaa  Xostrand  Relnhold  Co.,  p.  7G. 


and  other  natural  resources,  but  tlie  absence  of  development  fnnas 
rendered  the  resources  useless  and  the  people-experienced  starvation 
conditions  and  chronic  malnutrition.' A  few  of  tliosc  reservations  %vere 
so  isolated  that  the  Indian  Service  provided  only  minimum  supervi^ 
S'.on,  in  the  expectation  that  in  time  the  inhabitants  would  die  off 
anyway  in.  accordance  with- the  popular  ni^'th  of  the   V  amsmns 

-AJthousii  the  >erio<3:- from  1900  to  World  War  I  is  known  as  the 
Piiogressiv^^^gra^  American  liistor\%  little  of  the  concern  of -Ameri- 
can proffres^'^^bont  the  qualitv  and  direction  of  Arr  -rican  life 
spilled  oyet'into  Indian  affairs.  The  problems  of  iirbnn  and  indix.-trjal 
life  .absorbed  the  attention  of  the  Nation  ar.d  the  only  tjme  most 
Americans  thought  about  Indians  at  all  was  when  they  appeared  Jri 
the  wild  west  show  or  as  in  the  case  of  Jim  Tliorpe.  emor^^cd  as  an 
Olvmpic  champion. 

jE^or  most  older  and  recent  America:.  :  •  :nns  wore  nn?!erstood  as  a 
vanishin^^  people  who  wore  feathers  ■ '^--ds  r.nd  lived  in. teepees 

and  jrallantly  but  foolishly  resisted  r  .o  marc!:  of  western  :vilization 

and  pro^rress.  ^  t 

But  whatever  white  Americans  th-  :^r:^  ah^-:t  Inchnns.  the  Inflian 
Office  remained  enthiisiastic  about  tL^  -^-t::-  ,  As  fornier  Conin-is- 
sioner  of  Indian  Affairs  Francis  E.  .  p  -eflocte<l  on  the  Indian 
situation  in  1919,  he  observed :  "The  In-  :'  :n  problem  has  not  reached 
a  slaire  where  its  solution  is  almost  whoiiy  a  matter  of  <>dministrn- 
tion/'"^  ^fanv  vears  would  pnss  before  anVnue,  save  Indians,  would 
believe  that  Indians  could  be  hotter  oft  ns. members  of  tribal  societies 
than  as  prorotype  of  white  Americans. 

Ttth  TvroriT  To  CymosK — A  Pot.tcv  i^on  TirK  Pfrr^Kr* 

T>%'  thr^  in20>  if  should  hnve  T^oromf*  apparent  th:>t  for  mo^t  of  the 
precedin-T  one  hu7idred  yo:ii-s  tlie  Xntion  had  proceeded  from  false 
as^ii^nnt 'ons  in  adrni7i!'^^crT^><r  Tncl^nn  Afr;^^T-?:. 

Thf^  cr:tir*a^  assumptions  woro  :  (1)  ff^e  XatiA*  ^  \  meT-icap  racial  stocR 
lacked  blolo<ri*^al  vi^r^r  an^l  '^vDulfl  ^nccumh  o  'n-  idhrd"  diseases  and 
abusive  use  of  nicohol  :  mid  (2)  the  lufTrfin  v  ^  fv"*  life  cordd  not  com- 
pete with  rho  more  a^r.^-ossi vc,  rnoro  ""i-ati* )nn  I w  av:^  of  th.o  dominant 
f^or-iotv  nn^l  m^T^^r  yield  to  In  eitlir^T'  rnsc^he  I^^lians  would  cease  to 
oxi-^t  ti>  a  noliticnl  or  cTiUural  cbmporu  nt  in  tlic  tlevelopin^r  nation. 
I^oliv^v  n;i>ed  on  snch  assumnt  lons-'iri  the  beirum  5  ri<j  iron  era  t(^d^  7=*o  con- 
cern for  the  w-oll-boin£r  of  .tl^e  ori<rinal  inhabitants,  but  was  directed 
to  speeding  up  the  pro<*oss  of  dissolution.  A  kind  of  death-bed  watcli 
resulted. 

As  a  <'on<eqnence  of  this  ncirati  vi>m.  the  Indian  population  d^clij^ied, 
SCOT  /:n<jr  r^^' boar  out  the  proi:>iu\«;y  of  bioh^ijical  d<*ficiency.  K\;^,t^Te"close 
of  la^st'  centnr\'.  thre^-fourtlis  of  the  natives  inT'>abitin<r>i'^f^  ar'^a  com- 
■prisin^r  the  TTnited  States  in  pre-Columbian  time^dra^l  disappeared. 
Some  trills  were  totally  ^rone*  Other  tribes,  like 'M*e  ^landans  of  the 
upper  "Missouri  and  the  rlicarilla  Apaches^'f 'nortliem  Xew  Mexico, 
seemed  lieaded  for  extinction.  I  leal  tli.  conditions  were  wretched^  with 


•Prp-parffl  by  DWrcy  McNlckle,  Center  for  the  History  oC  the  A*n*?rlcan  IrtTlIan,  Tl>e^ 
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MUer  diseases  like.tuborculosis  decimating  the  genei-atlons.-  Life  ex- 
pectancy ratios  were  shockingly  Ip-s-.  im«.i-;-an  Ked  Cross  to 
A  professional  field  nurse  engaged  by  tlio  re^^ed 
inve.=?igatc  health  conations  on  lnd.a«^^^ 


"'The'"^at'S\h?eat  to  Indian  sur.-ival  resulted  from  the  land  policy 

^SCiAL^s^^^cTx-dt^ 

Sii:^l^ndhl"i!ho.^v^f^^^^^^ 

lem£  anS  mSSil  vfgor  ^vore  all  related  to  land,  to  a  ura.erse  defined 

''^T^^hrieTsuS.m-rT :  The  preceding  100  years  had  yrought  i^calcu- 
-  i    ■^i^n.^^^ndiins  their  propertv,  and  their  societies.  TriO^  had 

#-^41f1-rPr.  "had  been  removed  from  tne  famiJy,  oy  lorce  a«  ciiiit», 
SiS^J^So^  ciSod  V  until  they  lost  their  motlier  tongue  ana  all  know^- 
edSe  oflv^  thlT^re/^MlJpa  did  not  ^;9- -^^fSi^S 

^fedx^i  l^ad  been  taken  or  ^^^^  ^tr^'S'S 

^eSSs'^Sd'loT^^^^^  ^-^S- 
o^^eSm^nfc  to  provide  economic  tools  and  trammg  for  proper 
?  remaining-  holdings  untenable  or  leased  to  ^hxte 

^'^^^i  sta.^i-'^^  structure  had  peneti^ted 

th?^n?i#^fS  of  I^diti  life,  usurping  the  tribal  decxsionmaIan| 
fh^?tf^ioWemeanin-  local  leadership,  obtrudm-  mto  .the  family— and 
ve?^aTtoteUT^™us  of  its  inadequacies  and  its  mhumamty. 

STna:T>:GS  of  coxscTE>rcE 

Tlie  failures  of  the  Federal  Government  as  trustee  had  become  so 
,,cSd^:^^.e  1920-s  ^  toTCompel  public  action.  ^^^^ ^^^^^^ .^^^^ 
Vet  of  19-2^     and  the  Osage  Guardianship  Act  of  192o  gave 
^^S^f  ^  l         mood  in  Consresl^.  Both  Acts  came  about  m  response 
?o  pubUc  ou^^^^rS  iitorerable  exploitation  ot  Indian  resources. 
vrS  %ll^efbv  a  more  general  demand  for.reform  ^hich  m 
lldPrSsidl^t  C<^Udge's  Secretary  of  the  Interior,  Hubert  Work, 
Jo'^^ue^  *he  pSvatelv  ^dowed  Institute  for  Govermnent  Resear^ 
da^  the  Brokings  "Institution)  to  investigate  the  conditions  of 

» ^.«nte  committee  on.Indlan  AfTalr.,  bearlnirs.  1029.  Survey  ot  Condition,  ot  the 
Iniiiii-nR  In  the  Unitetl  States,  pt.  3.  p-  O-^. 


2*^-^:?  Stat-  e3R. 
3"  -i3  Stat.  IOCS, 
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Indian  life.  The  investi^tion  resulted  in  the  report  of  I^eTTis  Meriam 
and  Associates,  entitlea  ''The  Problem  of  Indian  Adroinistratioh/' 
published  in 

^  For  the  first  time  in  the  ion^?:  history  of  Indian  affairs  administra- 
tion, the  performance  of  the  Government  vros  brought  under  scrutiny 
by  a  body  of  competent,  professional  students 'of  public  affairs.  The 
midings  cf  that  survey  are  vridely  known  and  only  these  highlights  are 
mentioned  here : 

The  income  of  the  typical  Indian  family  was  low  *  *  «  Only  2  i>er  cent  of 
\  the  Indians  had  incomes  of  over  $oOO  a  year.  Partly  as  a  result  of  this  poverty 
\the  health  of  the  Indians  in  comparison  with  the  rest  of  the  population  was  bad- 
The  death  rate  and  infant  mortality  were  hi^rh,  Tubercnlosis  and  trachoma  were 
eactremely  prevalent.  Uvins  and  lionszng'  conditions  were  appailingr;  diet  was 
poor:  sanitary  provisions  were  generally  laclcing".  The  system  of  pnblic  health 
administration  and  relief  work  was  inadequate-  The  educational-  system  had  no 
weU\eonsiderod  broad  educational  policy,  A  uniform  curriculum  was  being:  ap- 
plied''throushout  the  Indian  school  system,  although  the  different  tribes  were 
at  quite  different  stages  of  development.  Indian  children  were  being:  fed  at  reser- 
vation schools  on  an  average  expenditure  of  11  cents  a  day  per  child >  and  were 
beinsT  forped  to  do  heavy  domestic  worlc  actually  to  crise  the  financial  burden  but 
ostensibiy^to  acquire  training  in  useful  industrial  arcs,** 

The  Preston -Engle  report  on  Indian  irri oration,  also  commissioned 
\  by  Secretary  Hubert  Work  and  published  in  revealed  how  in- 

"adequately  the  Govemmcnt  had  den  it  with  Indian  water  rights^  ^ 
bfisic  tribal  resource,  Si^rnificantly^  the  report  recommended:  ^•That 
the^principle  promulgated  in  the  TVinteTS  decision  be  invoked  and  en- 
forceH^with  respect  to  all  those  reservations  where  necessary  to  secure 
an  adeqiriate  watei* supply  for  Indian  lands.-' 

The  report  also  recommended  that  where  nse  rights  had  been  cstab- 
lii^hed  advet^e  "to  Indian  wat^r  rights,  the  Government  should  '*^pro- 
vide  Tin  adcqiiate  water  supply  for  the  ladians  in  question,  either  by 
purchase  of  vairdv^ghts^^^or  the  construction  of  stoj^age  reservoirs  ^  * 
such  purchase  of  rights  or  storage  roi=(>rvoir  construction  io  be  paid 
for  out  of  gratuity  H^propriations.-'  The  purpose  of  such  a  recom- 
mendation was  to  give  c^oct  to  tiio  JVinfers  decision  of  lOOS,  in  which 
the  Supreme  Court  uplie^ld  the  rightjof  a  tribe  to  make  maximum 
beneficial  use  of  the  waters ^K^T^c^d  to  irrigate  reservation  lands.  ; 

The  failure  to  act  fully  on  trre5?e  r^^romrr^.o:  :!itions  after  almost  50 
years  has  left  Indian  water  rights  s>>all  in  jeo^  rdy  9jn.d  has  increased 
greatly  the  cost  of  efTectinir  an  equitabie^djustii;ent.  ^  \ 

The  TOth  Conirress  rinOT— 20)  set  up^^its  own  investigative  proji:;e- 
dure,  adopting  Senate  Kesolution  79  yrhich  authorized  a  special  sub- 
committee to  conduct  hearings  and  gather  information.  In  succeedjang 
years-,  the  Senate  accumulated  a  vast  archive  of  material  dealing  T^ith 
Indian  reservations  and  the  relationship  betweeiiSIndiaris  and  the  Fed- 
eral Government,  ^  ; 

•miBAi-  iU!:oKGA>ri2LV'XTO^r  I 

The  growing  demand  for  reform .  resulted  in  the  adbption  of  the 
Indian  Reorganization  Act  of  10^^.  the^&t^  major  legislation  in  this 
field  since  the  ::>nactment  of  the  General  ATlqtment  Act.  Th^Jtejirli 
legislation  was  based  on  the  premise  that  the  individualizing  or^ribal 

^  r^lbrary  of  Conjrress    L-^jrl^latlve  Kefprence  Service,  ID-tS.  Aspects  of  Indian  Politic 
p.  20.  } 

^  Surr---*        'onditlons,  1030,  op,  clt..  pt*  6,  p.  2212.  '  Xx 
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seems  as  xf  tiie  g**™^^^™^"!'^  ^rit^  rirove  an  edutStional  civilizin^r 
iov^^iiersliip  of  iproperty  ^ould  part  operated 

coimimtteeliea3mio:s.The  excised  articles  Indians  mi<rlit 

SIS  ra:?^'^^^^  s^- 

to  afny  Inaian  communitj ,  ;^itmnri^^^         *  =;ervlce.  or  function 

.'edic»^.on  public  hca^^^^  grazing  la^is, 

tion  of  law  and  order,  tnc  i^uua^  rfatietical  records,  and  other  pubue 
S^iSJf  St  ?^e^^SS'S^c^on^a?d  ^^^^^^  6f  buildings,  roads,  and 

including?  Indian  arts,  <'^V'%^'^i^%'t^^  t  o  the  needs 

'°£°5.f.°lSS^^S.^Pr;i.=t.tlvo.:C.=».ltt.=  on  Indian  Altato.  hearing,  on  H.K.  .90- 

10ri4d  title  I- sec.  4-^11-^ 

»«  IbW.,  title  I*  sec  7.  ^ 

»  Ibid-,  title  I-  sec  Ij;  , 

**^Ibld.^  nUe  XX,  sec.  ^  : 


OTbstenBaT~^qn^5^<m__cbnccrnmg'  the  validity  or  application  of  any 
federal^la-Wr- or  any  r«;gTiIatroir-or  cliarter  authorized  By  such  la^, 
relating  to  the^ffairs  or  jiirisdictioii  of  any  Indmh  tribe  oir  chartered 


cdinmjtmi  iiy.'" 


"Tt^c  linal.  judgment  of  the  Court  of  Irdian  Affairs  shall  be  subject 
to  review  on  questions  of  la-w  in  the  circuit  court  of  appeals  of  the 
-  circuit  in  which  such  judgment  is  rendered  *  *  *  subject  to  review  by 
the  Sur>reme  Court."  *^  ,  .\ 

.  By  eliminating  items  1  and  2,  the  continuance  of  bureaucratic  control 
■was  assured  in  personnel  assignments  and  resource  development.  ,  - 

Bv  denying  Indians  the  special  training  authorized  in  item  3^  Indian 
leadership  found  itself  handicapped  in  dealing  with  management  prob- 
lems ;  while  the  failure  to  reorient  school  ci:rricula  aa  direct in  item  4 
" .  allowed  the  schools  to  continue  as  alien  institutions  ^s-ith in  thS  Indian 
vpommunity.  Some  30  years  would  go  by  before  Indian  studies  progi-ams 
l^nui  to  be  offered,  first  at  major  univei-sities  across  the  country,  and 
--  -  then^ir  schools  taken  over  and  managed  by  Indian  communities. 

Bv  ^ailmg^to  establish  a  Federal  Indian  coui-t  with  appellate  proce- 
\    dures,  the^dimnistration  of  law  and  order  on  Indian  reservations  con- 
^N^tinued  to  be^^dominated  bv  the  Interior  Dfcepartment  and  subject  to^the 
^department's  Bndgot  limitations.  Failure  of  the  Department  to  Tirovido^ 
ad^O-uatel-c  for  public  safetv  induced jome  tribes  to  request  State  jiixis- 
dictio^xover  civil  and  criminal  matters.  ThisjrcqTiest  from  the  Indians 
of  a  few-States  was  cited  as  justification  fo>  the^  adoptionof  Public 
X^w  2S0  iiitbe  S3d  Congress,  authorizing  any  State  tojassume  jurisdic- 
tion over  an  Indian  reservation'without  consulting  the  wishes  of  the 
Indians.  And  because  courts  of  Inctian  offenses?; created  under  the 
Xdepartment's  law  and  order  code  lacked  adeqiiate.  provision  for  appeal 
^d  review  of  trial  court  decisions,  Indians '^were  brought  under  the 
Civil  Rights  Act  of  196S.*=  *  -  .       .  , 

TKrs  action  again  was  a  case  of  some  Indians  expressing  dissatisfac- 
tion waiEk  a  svsten:  created  by  the  Federal  Government,  in  response  to 


which  theM^bngress  curtailed  further  the,  right  of  self-govemrnent. 
-  Some  tribes  previoTisR-  had  incorporated  bills  of  rights  in  their  written 
constitutions;  aH^ribes  could  have  done  so  in  time",  as  and  when  they 
felt  the  need. 


By  the  1030's  it  had  bexsQme  evident  that  the  Indians  would  not 
vanish;  indeed,  the  surprisin^^-^ct  was  that  the  rate  of  net  increase, 
for  the  enumerated  Indian  popiilation  exceeded  the  growth  rat©  of 
the  general  population.  Between  the~years  1900  and  1950  ifche  number 


rate" 

T^tii  a  rat^of     ^   - 

five-fold  durm^^  tlie  60-year  perioci  1870-1930.  ^--^ 

Stirvi.val  was  riot^in.  numbers  alone.  Wliat  came  to  be^  reaiize^d^^ re- 
luctantly at  times^  was^^at  Indian  custom  and  tradition^  IndiTta. 
languages,  Indian  belief  systems,  Indian  ways  of  rearing  children,  the 

^  Ibid.*  title  IV,  sees.  1  and  3(5),  aixd  sec-  13  cited.  -  -^  ^ 

^  25  U.S  CI*  title  IX,  "  - 

^Hadley,  JT.  Xlxon,  1937^  Xhe  I>emoj:Tapliy  of  the  AmerlcnTi" Indians.  Philadelphia:  The 
iinnaJs^  -American  Academy  vf  Political  and  Social  Science,  vol.  311,  p.  2^,  - 
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Indian  style  of  livm;r  in  extended  families,  Indian  shannj?,  all  stxU 
prevailed-  For  the  administrator,  the  educator,  and  the  missionary 
worker  this  adherence  to  Indian  \rays  seemed  perverse  and  intoler- 
able. On  occasion  ir.  resulted  in  an  intensified  effort  to  obliterate  the 
Indian  past,  as  Tvhen  Indian  Commissioner  Charles  Burke,  in  192.5, 
instructed  his  field  oiScers  to  require:  (1)  That  Indian  dances  be 
limited  to  one  each  month  in  the  dayliorht  hours,  m  midweek,  and  at 
onlv  one  center  in  each  dLstrict  (except  that  during:  plantmo:  and  har- 
vestino-  no  dances  were  to  be  allowed)  ;  (2)  that  no  individuals  under 
the  ago  of  50 -take  part  as  dancers  or  as  speotatoi-s-  and  (3)  tiiat  the 
field  emplovees  carrv  on  an  educational  campai<^  aj^inst  the  dances."* 

The  Mcriam  report  made  passing  reference  to  ^'native  ceremonies, 
'-:ich  as  celebrations,  dances,  -games,  and  races,"-'  and  found  that  such 
activities  ''tend  to  disappear  under  the  general  influence  of  white  cul- 
ture- or  to  take  on  the  fo'rm  of  a  spectacle  and  become  commerciahzed, 
thus  losing  much  of  their  original,  significance  in  <]rroup  life.'  " 

In  offerino-  this  observation  the  survey  staff  reflected  the  conven- 
tional wisdom  of  the  period,  which  still  held  to  the  belief  that  Indittn 
identity  and  tradition  could  not  remain  separate  and  distinct  withm 
tiic  general  society.  The  ultimate  fate  of  the  Indian  people,  according 
to  tlTis  view,  was  assimilation  into  American  Society.  ij.  e 

This  \-iew,  in  fact,  went  unchiillci:iged  througli  the  first  half  of  the 
century- -  it  was  the  basis  of  law  and  public  policy.  Meanwhile,  evi- 
dence *  .s  accumulatini?  that  would  seriously  question  these  assump- 
tions. Whiie  Indians  in  increasing -numbers  found  employment  in 
urban  centers,  especially  after  World  "War  II,  a  relatively  small  per- 
centage took  up  ^permanent  residence  in  the  city.  A  pattern  of  com- 
mtitin<^  between"  the  r'^sorvation  and  th  city  began  to  emerge.  Even 
hio-hlv'.skilied  industrial  workers,  such  as,  the  Indians  employed  m 
'-hT<^h  steel*'  work  on  bridges  and  skyscrapers,  remained  closely  at- 
tached to  an  Indian  community.  Intertribal  and  regional  organizations 
came  into  o-xistonce,  and  Indians  found  Uieiusolvcs  discussing^  shared 
problems  and  exoericncc.  This  was  a  new  development,  since  with  only 
a  few  exceptions  tribes  had  no  trad'-  i-^n  of  forming  permanent  alli- 
ances.! Tribal  ceremonies,  of  boi:.  r  rnal  and  social  nature,  attracted 
oTowing  numbers,  and  individuals  r,nd  families  traveled  to  distant 
reserv-aTions  to  ol>serve  or  to  participate  in  local  performances.  A  phe- 
nomenon referred  to  as  the  "pow-wow  circuiv'  began  to  flourish-  Cere- 
monies that  had  not  been  performed  f<^^r  many  years,  were  rev3\'cd. 
The  oTovi-th  of  the  Xative  American  Church  after  the  1930  acceler- 
ated.^ Tribal  groups  presumed  to  have  been  exterminated  in  the  early 
vears  of  settlement  in  the  east  and  southeast,  were  rediscovered,  often 
bearing  a  cryptic  name  and  claiming  Indian  heritage,  and  moreover 
their  numbers  wore  increasing.*' 

SOCIAL,   SERVICi:  KI>n>rN'GS 

Factor?  such  a.s  these  wore  discussed  and  evaUiatod  at  a  conference 
sponsored  by  the  Wenner-Oron  Foundation  at  the  University  of  Chi- 

•*  MrN'lckl*'.  or>.  <*it..  pp.  7:t-T4.  _  ' 

M»Tlnm,  op.  cit..  p.  G29.  ,                -v-     i  f«i  i  _ 

«<*  .Vberle.  ruivlU  K..               Th**  T'ovf»i.>  .;:r!on   Arnnnir  tho  Nnvajo.  >e^v  i  ork  .  \  IkInK 

KiiMti  i'litjllc-ations  la  Anthropoiocr-.  No.  42.  ju' ,  -  ^ 

Berry,  Brewtoa,  13G3,  Almosit  White,  Turk  -  XIjo  ilscEDljlnn  Co..  pp.  ^— ol. 
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<ra£ro  in  the  winter  of  1^54.  The  conference  %vnf.  ciiairoc^.b^  -J^^^^^^^ 
^•in^  former] V  Assistant  Commissioner  of  Inaian  AiTairs;  and  the  20 
V^^ioivI^l^e^.ne.rEiW  social  scientists,  who  had  devoted  their  pro- 
lessional  careers  to  the  stndy  of  Indian  communities  or  to  acimmi.s^.^^^^ 
tive  duties  related  to  such  communitic:S.  The  stated  purpose  of  the  con- 
f^4nce  ^l^vS  not  to  evaluate  adrrunistr-ative  poUcics  nnd  practices  but 
toT^amfke  objectiv^lv^ose  assumptions  of  fact  or  ^-ame.  expressea  or 
'^m^Tild-vehich  are  held  bv  the  -oneral  American  pubhc,  by  Con^os^., 
^nS  bv  ihe  Executive,  and  ^^-hich  appear  to  guide  the  present  handlm- 

A.  nW^r  oTassumptions  tlien  curront^erc  examined  a.-ainsf.the 
collective  experience  of  the  participating  conferees,  ana  all  a<rreed  tha.. 
the  one  a  Jlinption  basic  on  national  -pohcy  was  the  >aea  that 
~a=-:milation  of  the  Amerlcon  Indian  into  the  norni:il  stream  Ox 
American  life  is  inevitable,  that  Indian  tribes  and  communities  would 

The  discussants  found  themselves  in  "complete  a^rrcoment"  that  tlKi 
assumption  and  the  policy  that  followed  from  \t  were  unvrarranted- 
^Ahev  noted:  "Most  Indian  ^rroups  m  the  I.nite<l  States  after  more 
than  100  vears  of  Euro- American  contact  and  in  spite  of  stronjz  ex- 
ternal pressures  *  *  *  have  not  vet  becom«i  as:,nnuht ted  m  ihe  sense  ot. 
lo^s  of  coinmunitv  identitv  and  the  full  acceptance  of  Amcricar.  nabits 
of^hou-ht  and  conduct'*  *  *-  The  ur-e  to  retain  tnbal  iclenticv  is 
'stron'^  and  operates  powerful] v  for  manv  Indian  <j:roups- '  - 

'^^iTi'lc  reco<mizin£r  that  Indian  society  %vouid  continue  to  cuanize. 
makin-  adapFations  to  sCK:-ial  and  environment al  pressures,  also  that 
«ome  individual  Indians  woirid  choose  to  abandon  tribal  life,  the  con- 
ferees a'nrecd  that  "despite  external  pressures,  and  internal  chanjxe. 
mo=t  of '^he  r.rosent  identifiable  Indian  ^^-oups  residin.sr  on  re?ervations_ 
(ai^rs  lonsr^known  to  them  as  homelands)  will  continue  indefinitclv 
as  d^-^tinct"  social  units,- prcservin<r  their  basic  values,  personality,  and 
Indian  \v:'.v  of  life,  while  makin^r  continual  adjustments,  often  super- 
ficial in  n;ltnre.  to  the  x^oiitical  and  economic  demands  "of  the  larger 

societv.-'  ^-  J. 

To 'the  above  observation,  the  conferees  added  a  caUi.ionai.y  note: 
"Forced,  or  coer'-ive.  assimilation  is  self-defeatin<2:  in  practice,  ten  ami? 
to  anta^'onize  and  drive  under^-ound  in  tlie  Indian  j^roups  those  lead- 
-ers  who  mi<rht  otherwise  develoiii  constructive  and  cooperative  atti- 
tudes toward  greater  acceptance  of  non-Indian  society.  *  *  Mean- 
while, the  current  practice  of  telling  Indians  that  their  assimilation 
is  inevitable  is  probablv  more  deterrent  than  contributory  to  adjustive 
'^chansres-  since  it  giv^^*^rise  to  feelings  of  anxiety  and  resistance  that 
lead  to  rejection  of  new  ideas  and  institutions." 

The  discussions  were  not  devoted  exclusively  to  assuinptions  on 
which  Government  policy  was  based;  assumptions  commonly  held  by 
Indians  were  al^ro  rejjorted  to  the  conference.  Typical  of  Indian  views 
reported  were  these :  *'Over  the  years,  the  Indian  can  expects  no  con- 
sistencv  in  policies  regarding  him.  Xo  matter  what  policy  is  today, 
tomorrow  it  will  be  di  tie  rent — even  opposite." 

provinse.  John  (»d.>   195-t,  The  American  Indian  Id  Transitioij.  A .  .--ric-in  Anthro:>olo- 
slut.  vol.  C«.  Xo.  3.  1X3S7. 

IMd.,  P-  3SS — ^ 

Ibid..  p./i^S. 
,    =1  Ibid..  p.(SS». 


And:  "The  interests  of  the  dominant  society  will  take  procedenctr 
over  the  interests  of  Indians  in  any  policy-  decision:  Indian  interests 
•will  be  considered  only  wli'eh  they  coincide  with  or  at  least  do  not  con- 
tradict ' vchif e'  interests.*'  ^- 

These  sentiments,  when  they  are  reviewed  20-odd  ycai-s  later,  are- 
remarkably  comt.  mporary. 

IGN'ORTS^G  THE  EVIDENCE 

This  1954:  conference  occurred  at  the  very  time  tliat  the  SOd  Con- 
fess was  holding  hearings  and  adopting  legislation  for  the  x:>urpose* 
of  terminating  Federal  responsibility  and  compelling  Indian  tribes 
to  accept  assimilation  as  the  ultimate  rcr^lutiou  of  a  long  historic 
process,  .  ^  - 

As  the  evidence  for  Indian  survival  ixccumu^lated,  obviously  refut- 
ing the  lJ>th  century  predictions,  the  -Federal  ^establishment  found 
itself  unprepared  to*^  meet  the  challenge.  The  fact  that  past  policies- 
had  failed  to  achieve  their  stated  objectives  ^^'^s  taken  as  a  failure 
of  management,  not  of  basic  purpose.  When  critical  voices  were  raised 
denC'incin":  government;  perfox-mance,  response  took  two  forms:  (1) 
studies:.  ' rra  investigations  were  carriecE  out ;'aiid  (2)  followed  by  new 
or  amended  legislation- 

A  case  in  point  was  the  Meriam  Survey  of  1926-2S,  initiated  in 
rcsu^se  to  critical  attacks  during  the  early  1920^s-  This  survey  was- 
folfowed  by  the  Indian  Keorganization  Act  and  other  reform  legis- 
lation of  the  1930's.  It  is  relevant  to  note  that  the  Meriam  report  wa& 
entitled  "^The  Problem  of  Indian  Administration.*'  and  that  the  thrust 
of  the  report  was  centered  on  recommended  improvements  in  the 
delivery  of  services  to  the  Indian  people.  The  underlying  philosophy 
of  Indian  affairs  administratio7i  was  not  questioned.  The  report  specifi-* 
cally  stated:  '^Smce  the  great  majority  of  the  Indians  are  ultimately 
to  merge  into  the  general  populationr  [administration]  should  cover 
the  transitional  period  and  should  endeayor  to  -instruct  Indians  in 
the  utilization  of  the  services  provided         public  and  qiiasi-public 
a^jencies  for  the  people  at  large  m  exercising  the  privileges  of  citizen- 
ship and  in  making  their  contribution  in  service  and  in  taxer  for 
the  maintenance  of  tlie  jjoveriunent/*  . 

The  same  im-estigate-legislate  pattern  was  followed  at  later  critical 
junctures,  again  without  questioning  the  motives  or  the  ultimate  :  ar- 
pose  of  Govetnin  policy.  After  World  War  II,  for  example,  a 
gr-owing  con<-ei-ii  was  voiced,  in  and  out  of  Congress,  over  the  increas- 
ing complexity  and  cost  of  government.  In  response  to  tbis^xpressed 
anxictv.  the  Congress  in  1947  created  the  Commission  on  prganiza- 
tit.Ti  of  the  PZxecutive  Branch  of  the  Government,  of  whicli  former 
Preyident  Herbert  Hoover  was  named  chairman.  The  Commission 
appointed  a  special  task  force  to  look  into  ti.e  administi*ation  of  Indian 
affairs,  with  a  Princeton  University  prof<?ssor  of  political  science, 
George  Graham^  sei-ving  as  chairman.  Graham  had  no  knowledge  of 
Indian  life  and  no  more  than  a  briefiijg  in  Indian  histor>'.  and  the 
rocommcndations^advanced  by  his  ta^k  force  garv^^no  evidence  that 
the  subject  matter  had  been  explored  in  depth.  The  task  force  advo- 
cated '^progressive  measures  to  integrate  th^  Indians  into  the  rest 


"  Merlam.  :>p-  cit.,  p.  L  2. 


fof  the  poprOation  as  the  besti^^lutian  of  the  'Indian  problem-  ^  the 
Opinion  of  the  Commission  this  policy  should  be  the  keystone  of 
rthe  orgahizatiaxi  and  of  the  activities  of  the*  Federal  Government  m' 
•the  fiSd  bf  Indian  affaiiis."      ,  .  *  .  ^  ^  ^-  - 

ils  a  device  for  speeding  up  the  "mtegrration  -  of  Indians  in  tiie 
'i^neral  population,  the  Commission  further  proposed  that  pro<rrams 
for  Indmn  welfare  be  *'pro£rres9iyely,  transferred"  to  State  ffovem- 
asients  and  that  the  Biireau  itsel-t  be  buried  in  the  Federal  Security 
Asencv,  or  its  successor.  ^    ,     ^         •  - 

Si^iScantlv,  Dcaii  Acheson,  Vice  Cliairman  of  the  Commission, 
-dissented,  observing:  "Secoilectioiis  of  the  pamful  history,  which 
surrounds  the  cases/of  The  Cher/^Tcee  .V<ziw?n  v.  The  State  of  Georgut 
-B:ilS  Worcester  v.  Gecn-gia  ^«  make  a  novice  in  this  field  pause  before 
-endorsing:  a  recommendation  to  assimilate  the* Indian  and  to  turn  him-, 
his  culture,  and  his  means  of  livelihood  over  to  State  control. 

Acheson  .was  joined  in  this  dissent  bv  James  H.  Kowe,  Jr.,  ana 
-James  Forrestal,  members  of  the  Commission. 


L^^aslation  did  not  result  immediately  from  these  recommen^ati6ns, 
"but  the  work,  of  the  Hoover  Comrbission  gave  impetus  to  the  drive 
to  reduce  Federal  responsibility  for  Indian  survival.  The  Booz,  Allen, 
-and  ^Hamilton  report,  contracted  for  by  the  Department  of  rhe  Interior 
-^d  published  ifb  1950,  viewed  Indian  affairs  as  comparable  to  prcb- 
lems  encountered  in  industrial  management.  It  contributed  nothing 
to  an  understanding  of  cultural  adjustment,  ..smce,  like  previous 
-studies,  it  conceme-1  itself  priinarily  with  ways  to  extricate  the  1^  ed- 
^ral  Government  froni  its  treats  and  statutory  obliscations.  This  report, 
issued  in  four  volume's,  almost  succeeded  in  avoiding,  any  mention  of 
Tndians,  the  putative  subject  matter-^l^"  _ 

'  Both  the  Ho^  /or  Commission  ^and  the  Booz,  Allen,  and  Hainilton 
-reports  encourage.d  the  notion  that  the  Government  should  abandon  as 
-expeditiouslv  as.  possible  its  historic  role  as  trustee  and  advocate  for 
the  Indian  people.  Thxrs^he  termination  legislation  of  the  83d  Con- 
'  onress  that  dominated  the  Indian  scene  froni  the  mid-l950's  until  well 
intO'the  nvxt  decade,  had  its  ideological  base  in  superScial  surveys  con*- 
ducted  bv  unqualified  investiirators, 

A'mofe  serious  defect  was  the  failure  of  these  surveys- to  take  notice 
-of  the  wrongful  assujnptions  upon  which  policy  had  been  based.  >io- 
where  in  these  official  reports  is  any  refei-ence  made  to  the  evidence 
for  Indian  survival  in  numbers  and  in  cultural  identity.  Program 
failures  resulting  in  Indian  poverty,  poor  health,  wretched  housing, 
- -edacational  deficiencies — all  the  ills  recited  20  years  earlier  m  tne 
Meriarh  survey — were  attributed  to"  failures -of  execution.  The  report 
writers  seemed  unprepared,  or  imwilling,  to. recognize  that  program 
failure  was  symptomatic  of  a  basic  misconception  of  the  Government- 
Indian  relationsldp.  In  their  preoccupation  with  cleansing  the  Gov- 
's* Orahitm,  George  (ed.>  1S49  Comm!""!©!!  on  '    -  Orrrnnlzatlon  of  the  E-ecutlve  Branch 
rtf  GoTPrhment — Indian   Affalm    f  Hoover   C  .:.-tnV  .-ion),  A  Report  to   the  Congress, 
"Washlnjrton,  D.C.  :  U-S. Government  Printing  Offlce. 
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eminent  o£  responsibility,  they  failed  to  notice  that  the  deatn  w^-tch 
poHcy  of  an  earlier  time  was  no  longer  acc^ptoble  m  a  national  soci- 
^  ^omia-  concerned  about  the  civil  rights  of  individuals  and. 
groups* 

-  IXDI^XS  BKCOME  UNTTOI^VED. 

The  concerted  drive  during?  the  Eisenho^^er  administi^tion  to  termi- 
nate Federal  -responsibiHtv  alerted  Indian  leaders  throughout  the- 
countrv  of  the  fact  that  their  property  and  their  civil  rights  had  been 
placed'  in  jeopardy  by  a  badJy  advised^bureaucracy.  This  grovring 
alarm  amonc Native  J^erican^  accoonts  for  the  unprecedented  dem- 
onstrations that  empted-m  the  imd-1960's,  culminating  in  such  spec- 
tacidar  forays  as  the  occupation  of  the  Washington  headquarter  of 
the  Bureau  of  Indian  AfEairs  and  the  takeover  of  the  Wounded  ivnee 
community  in  South  X>akota.  -The  protests,  moreover,  could  not  oe 
dismissed  as  trejisient  anger,  but  marked  the  begmnin;^  of  Inaian  in- 
volvement in  the  process  of  policy  formulation,  '^^'hile  the  -t?ea^ra*- 
est ablisiiment  might  be  unprepared  to  deal  with  the  mountmg  evidence 
of  Indian  survi\'al  and  continued  to  promote  ideas  that  prevaued  m 
the  19th  century,  a  new  tribal  leadership  emerged  to  challenge  those 

ideas.  -     -  r  t 

The  Federal  agencies  ei?tablished  in  the  19G0  s  to  deal  with  problems^ 
of  povertv  and  community  decay  encouraged  this  emerging  leader- 
ship and  assisted  Indian  foser\'ations  in  developing  their  own  plan- 
-':  ning  a'nd-action  programs.  Of  particular  importance  were  the  changes- 
in  attitude  and  operating  procedures  that  came  with  the  new  agen- 
cies. With  no  hardened  regulations  dictating  action  and  no^raditional 
policies  to  defend,  it  was^  possible  for  them  to  ser\-e  in  an  advisorj^ 
capacity  and  to  give  priority  to  Indian  decisionmaking;  they  had  no» 
commitment  "to  a  strategy  'of  assimilating  the  Indian  people  into 
white,  urban  society.  x  i 

In  the  course  of  a  sur\'ey  conducted  by  the  Department  Of  i^aoor 
to  determine  the  impact  on'thc  Indian  population  of  its  various  man- 
power programs,  the  reporting  team  commented : 

TVo  jrrew  to  admire  the  Indians  tremendously  as  a  sroup,  to  marvel  at  their- 
conrase  and  di^itv  even  in  tne  mi-dst  of  abject  poverty,  and  to  appreciate  tlieir 
lack  aiOTressive  acquisitiveness.  Even  their  reserve  appeared  to  be  the  symbol 
of  an  inner  strenj^th  as  well  as  an  insulation  qf^inst  the  deteriorating  influence 
or  white  sodetv  •  *  Tt'e  realized  what  a  tredsj^ndous  loss  to  manland  wouljT 
be  the  obliteration  of  this  culture,  call  the  obliteration  process  what  one  wiU — 
assimilation,  acculturation,  or  termination.  We  became  strong;  partisans  of  the- 
belief  that  thf»  Indians  should  be  encouraged  and  helped  to  preserve  their 
culture."  _  . 

Such  sentiment  was  a  refreshing  new  note  in  the  long  history  of 
Govcnimont-Indian  relations  and  seemed  to  promise  that  a  better- 
attitude  might  come  to  prevail. 


^TEW  pKOGn.v:MS — >rEW  noAi-S 


The  out-^tandinir  innovation  of  the  period  was  the- establish mex^t  of 
Indian  Community  Action  Programs  (ICAP),  which  brought  to 

»•  r-^  Con-Tf^^  Joint  Kconomrr  QrvmznXXtoc.  mfJO-  Tftwnrd^ronornlc  I>ev«*Ior>m*»:it  for 
Xfttlvc  Limerlcai"  Con.munlties.  vol.  2.  p.  SSU.  Washlnstoa.  D.C.  :  Government  Printing 
Office.  ' 
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rescr\-ixtioii  commuhitit?}?  tcc^hnical  services  and  fin  incial  assistance  for 
■-vhich.  tribes  in  the  past  had  alv^ays  been-dependent  on  the  Bureau  ot 
Indian  Affairs:  The  Office  of  Econonnic  Onportunity  which  adminis- 
1tet5eil  the  new  pro^rra^  inyited  tribal  officiaJs  to  prepare  and  t^ubmit 
plans  for  Iciral  projects.  Once  a  plan  T^-as  approved,  OEO  contracted 
-cvith:  the  tribal  oririmization  to  operate  the  project,  and  it  Jidvanced: 
the  budfieted  funds.  Tnis  transferral  of  authority  and  responsibility 
for  decisionrhakin<r  to  the  local  comtnunity  was  an  administrative  do- 
vice  tchich  the  Bureau,  after  more  than  100  years  of  stevrardship,  had 
fa51ed  to  emplov,  excusinq:  its  failure  by  allegin^r  the  incompetence 
jor  inerroeri ence  of  f  Indian  leadership.  What  the  Bureau  did  not  i  eco£r- 
nize,  or  did  not  acknowled^re,  was  that  Indiiin  tribe?  were  asking  to  be 
allowed  to  choose  whether  to  continue  in  a  state  of  depcndenrv  or  to 
exercise  such  soverei^  powers  as  were  theirs  to  assert-  The  Biireaii 
in  the  lOGO's  still:  had  not  adapted  its  thinkin^r  to  tlie  evidence  of  In- 
dian survival  and  the  Indian  dri      for  self-determination. 

Tlje  manner  in  which  the  Kouirh  Hock  community  on  the  -STavajo 
Reservation  in  Arizona  assumed  responsibility-  for  the  education  of 
its  children  exemplified  the  now  direction  in  Indian  afft'irs.  A  new 
r  -hool  plant  had  just  been  completed  by  the  Bureau  when  the_  Office 
of  Economic  Opportunity  proposed  that  the  Xavnjo  community  as- 
sume control  of  the  school  throufrh-a  school  board  to  be  appointed  by 
the  communitv-  The  OEO  ajrrced  to  provide  developmental  funds,  if" 
tlie  BIA  would  make  available  to  the  commimity  tlie  operating  funds 
which  it  had  alreadv  bud<reted  for  that  purpose.  •       ^  , 

The  shift  in  educational  jroals  and  methods  wliich  resulted  fr^m  this 
»<rr«>e-ment  was.  of  more  importance  than  the  actual  ^-ansfer  of  author- 
itv,  thouirh  that  was  sifrnificant  in  itself.  For  the  first  time  an  Indian 
communitv,  not  the  professional  people  recruited  from  the  outside, 
became  responsible  for  the  snccops  or  failure  of  a  school.  As  a  cnnse- 
quenc*  of  the  shift  in  control,  the  school  could  contribute  to  the_ devel- 
opment of  the  commnnity  bv  providinir  loamirras;  opportunitie?  for 
adults  IS  well  as  chiIdron.*Booaii=c  it  was  now  part  of  the  community, 
the  sch*»ol  became  involved  in  zhe  normal  process  by  which  chiL.ren  are 
inte^rrated  into  the  adult  world:  it  was  no  lonjrer  an  alien  institution 
depriv-inrr  the  adult  world  of  a  national  increment  of  functioning: 
members.  By  teachinir  Enirlish  as  a  second  Ian.£rna£re.  the  child  could 
acqnim  a  basic  competericiv'  in  his  nati\-e  hanxruacre  before  ventur- 
injr  into   a   forei;rn   mode "  of   speech,  and  the  schoo":   became  less 

threatening!.'"  '  -       /r.  -i.  -t. 

This  development  at  Boucrh  Kock  had  an  axplosive  offect  au  throucrh. 
Lh**  Indian  countrv.  Tribal  dele<rations  from  as  far  awav  a_s  eCanada 
"  -visited  the  site  and  listened  to  the  all-Xavajo  school  board  mt-ml^ers 
talk  abont  *>ducational  rroal?  and  philosophie.=^-and  on  their  return 
to  their  home  communities  many  of  these  tribal  leaders  b<-£rpn  ac- 
tions tliat  would  lead  to  control' of  the  education  of  their  children. 
"Within  a  ^Vw  vears.  tribe?;  or  communities  in  several  States  and  in 
Canada  estriblished  th?>ir  ow^  school  boards  and  assnmed  the  manage- 
ment of  local  schools-  In  a  movement  pa  rail  el  inir  .these  efTorts.  Indian 
communit^v-  rolleires  were  orrraniried  ahd  staffed  'J^ith  Indian  teac'^ers 
and  adrciinistrators. 

tt^r.  pt.'l.  PI»',  12-23;  V^asbluston  D.C.  :.T.S.  Go^^mrnvnt  T-rlntlnir  Offlcf-. 
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Bv  the  1960's  still  another  deveiopnient  marked  the  chiiu^rin^r  tune. 
Indians  were  enrollin-  in  collc-cs  and  universities  m  unprecedenred 
numbers,  and  froinir  on  to  graduate  and  professional  sclioo  s.  ^lore- 
over,  tli*^  niajot^universitics  and  many  State  ininitxitions  found  it  neccs- 
sary'to  :  -stall  special  pro-rams,  or  to  expand  traditional  oilerin-s,  to 
accommodate  this  new  student  body.  A  survey  conducted  m  1,)  .  4  l>y  tli'^ 
Western  Interstate  Conmiission  on  lliirher  h^ducation  rept^rted  that 
100  institutions  of  hi-her  learnin-,  located  in  23  States,  were  Oi.crinii 
course  work  desi-ned  to  meet  the  interests -oi:  Indian  students  and^ 
in  t'*at  vear  a'-total  of  13,300  •  -nrolled  in  colic-e  work.  Of  this 

total  number,  0,-i3S  were  unr  cs,  535  were  m  -raduate  school, 

and  3,347  were  in  special  (n'  .•vof^o.m^.':°    ^  ^. 

■  This  was  a  diSerent  kind  body,  as  tho  institutions  recog- 

nized in  their  curriculum  cha-  o  Indian  students  entered  collep 

trainin<7,  not  primarilv  as  a  meu;.=  of  achievin«i  material  success  m  tne  ■ 
^hit©  man^s  competitive  society,  hut  to  acquire  the  knowledge  and 
skills  needed  to  bring  about  improved  living  conditions  at  iiome,  to 
protect  their  position  as  a  sovereign  people,  and  to  define  acceptable 
Soals  for  themselves  and  their  tribes.  They  talked  about  ^education 
for  Indian  purposes",  and  they  were  concerned  that  '-self-determina^ 
tion^',  as  the  term  was  used  in  the  1970^s,  should  nave  substance  ana 

The  t^rm  received  wide  public  attention  when  it  was  employed  m 
Presidential  messages  to  Congress  relating  to  the  conduct  of  Indian  at- 
fairs.  President  Johnson  in  196S  declared:  "^A  e  must  affirm  the  right 
of  the  first  Americans  to  lemain  Indians  while  exercising  their  rights 
as  Americans.  We^must  affirm  their  rights  to  freedom  of  choice  and 

self-determination-''*^^  -  -     ^-      „   ^  j-t,^. 

In  1070  President- :S'ixon  denounced  tne  termination  police  pt  ^nc 
T:isenhower  administration— making  no  mention  of  his  position  m 
that  a<lministrat  ion — and  declared:  - 

T"'.Is  tlien  inTiPt  bo  the  rznnl  of  nny  n^^'  national  policy  toT.-a-d  tbe  Indian 
Wpi-  t7.  ?frSiitLen  th.^  Indian's  <=en^P  of  a^.tonoiny  ^v-irhont  tiireatenmp  1^^^^^ 
^  l^of  commnnity  -  *  V  There  i<  no  ronsor  why  Jnd.nn  corax^^^^^^^ 
rior.T*ivp<-I  Of  the  virivilecie  of  sol  f-deterniination  merely  because  they  receive 
;»one":f?v  snppJ>rt'from%he  F.^lernl  Oovei^mont.  Xor  shonid  they  lose  Federal 
inonev  i>eoause  they  reject  Fedeml  control. 

Those  declarations,  at  the  hi-host  level  of  govcrnniont.  acknowledged 
fr,-  the  fir-;t  time  what  Tndhms  have  nl  wavs  wanted :  The  rignt  to  make 
choi^-e^-  the  ri<-ht  to  rl9<-ido.  ;is  individuals  and  as  tribes  how  to  adapt 
to  the  modes  of  the  .cn-r  al  Poriety  ^vithout  destroying  the  values  they 
fherwl-.  IVhon  iir.:^  risrht  of  decision  prevails,  sonie  mdividua  s  may 
ont  for  makinr^  themselves  over  to  conform  with  another  lifestyle ; 
^o-         -^be<  vnav  abandon  traditional  partem,  m  fnyor  of  new  goals 

.      .  ionl=  'But  unless  snoh  a  climate  of  free  choiee  exisis-  chr.nge 

V  ,  --r^tod*.  and  coercive  clrange  will  only  repeat  the  antagonisms 

.  '  .ihires  of  the  past. 

I»onev,  wVshln^on.  n.C.  :  tJ.S.  Govemmc-.t  Printing  omco._ 
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ybongress  has  now  moved  to  «:ive  lepra!  sanction  to  the  principle  of 
free  choice  with  the  enactment  o.f  the  Indian  Self -r>etennination  and 
Education  Assistance  Act.«*  I-aws  are  not  self-fulfilliTi£r,  however,  and 
while  the  languagre  is  reassurinpr^  the  manner  in  which  the  1075  Act 
is  administered  will -determine  its  effect  iveness.  If  the  administrators 
proceed  from  the  assumption  that  the  Indian  people  have  no  future 
^  Indians  and  that  assimilation  and  the  loss  of  identity  are  inevitable, 
the  explicit  intent  of  Confrress  will  be  subverted.  National  policy  will 
coirtinue  to  be  what  it  has  been  in  the  past — a  strategy  of  mampxilating 
tribal  leadership  into  compliance,  with  the  usual  result  of  discrediting 

the  leadership.  .     ,  -     t.  ^j:  „ 

The  Self-Determination  Act  is  of  particular  promise Jbecaiise  it  pro- 
"^des  a  formula  for  dealin<^  with  hat  has  always  been  a  manor  ob- 
stacle to  the  transfer  of  power  from  the-bureaxicracy  to  the  Indian 
wmmunitv.  The  Secretarv-o.x  the  Interior  as  the  Federal  official  ac- 
ooimtable  for-IndiimT:rust  property,  has  never  been  willing  or  leo:aUv 
-^ab'i^^'o  reduce  his  responsibilitv  as  trustee.  A  principal  criticism  leveled 
at  the  Indian  Beor<ranization  Act  arose  from  the  failure  to  confront 
that  issue.  The  Act^required  tliat.  tribal  constitutions  and  charters  be 
approved  bv  the  Secretarv,  as  well  as  tribal  actions  affecting  tinst 
prS-^-.-rtv,  tVibal  members'hip,  or  any  matters  reiatincr  .to  Federal 
trusteeship.  The  tribal  contractinjr  arran<rement  authorized  bv  the 
Self-rtetemiination  Act,  if  constructively  administered,  can  lead  tbe 
way  to  effective  and  purposeful  tribal  provernment. 

"What  could  be  the  decisive  factor  in  determininir  national  Indian 
policy  is  the  state  of  readiness  of  the  Indian  population,  ^-any  neo^a- 
tive  Auditions  still  prevail :  T=:ducational  levels  are  still  ir  ich  too  low; 
the  delivery  of  health  services  is  f-rossly  inadequate;  wr-chod  lious- 
ino^  breeds  health  problems  and  soclarills:  unemployment  rates  ^eatly 
e3:c"eedlocal-and  national  dTverafres:  the  affirmation  of       :er  ri-rhts  re- 

mains  cloudea,  and^eantime  the  pressure  to  reduce  or  to  conhscate.^ 
available- water  contimTes  to  ^j^row;  resource,  development  lan^isnes.- 
In  spite  of  these  crippling  handioap^^.  remarkable  advances  nave  . 
been  made.  As  alreadv  indicated,  Indians  have  entered  academic  and  \ 
professional  training  "in  unprecedentcrl  numbers.  Indian  lasers  are 
now  in  practice,  many  of  them  specializing  in  the  mtncacies  of  Indian 
case  la  v.  The  number  of  trained  phy<=icians  and  nurses  has  increased 
to  the  point  of  warrantine:  the  formation  of  professional  associations 
Administrative  and  supervisory  positions  m  a  number  of  sciiool 
svstems  are  manned  bv  Indians.  Indian  artists,  writers  poets,  niusi- 
cians,  scientists,  and  ehcrineers  have  established  national  reputot ions.  ^ 
Indian  tribes  are  writinfr  their  histories  and  organizing  libraries  and 
archival  depositories.  Where  native  lan£ruages  were  falling  into  dis- 
use, special  studv  courses  have  been  initiated  and  several  tribes  are 
compiling  their  *^own  dictionaries.  Culture  centers  arc  o,  v-rating  at 
-  manv  reservations,  encouraging  a  renaissance  in  traditional  urts.  Tnusic, 
dances,  mvth  and  legend,  cosfcumemalcing,  even  cooker^-. 
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What  is  most  ror.iarkablc  r.boiit  thcf:e  developments  is  that^  i:hey 
intensify  and  make  explicit  tlie  l>oundaries  of  Indian  jdentity.  Xative 
Ajnerica  before  the  coming  of  Europeans  was  a  land  of  majiy  s-rparate 
peoples,  %vith  their  separate  lanf^ua^es,  histories,  traditions,  and  man- 
ner of  aduprm<r  to  the  phvsical  environment.  Each  tribe,  or  band,  or 
camp  was  it  seif-containc'd  entity  or^ranizcd  in  varT.-in<r  patterns  of 
social  structure.  Such  a  population  of  separate  and.-closed  systems  ^yas 
easv  prev  for  invadin^r  fcJrcos  cmployin<2:  divide  and  conquer  tactics. 

\\'liat  IS  now  happenin*::,  after  400  years  of  Indian-white  contact,  is 
a  coalescinf^  of  X:itive  Americans  into  something;  approaching  a  sense 
of  national  idontitv.  Indians  have  be(:;ome  aware  of  their  con\mon 
problems  and  comniorL peril,  and  the^.-  are  learning  how  power  is  used 
m  contemporary-  society.  Tribal  bonndaries  arc  not  likely  to  dis- 
appear, but  increasingly  Indians  can  be  expected  to  act  in  common 

cause.  ,  ..-.J. 

National  Indian  policv  of  the  futiirc  must  take  into  ac*  ount  t.iiat 
Indians  will  survive,  as' individuals  and  as  communities ;  they  will 
grow  in  numbers,  and  they  will  insist  on  freedom  of  choice.  Thai; 
msistencc,  it  sliould  be  rocogpized-  is  of  the  same  quality  of  mind  ang. 
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CH^JPT'SK  TWO 


X;ONTEMPORAKY_  INDIAN  CONDITIONS 

-Today,  available  statistics  on  TirlTnTis  li\  the  United  States  continue  to  i»slnt  a. 
DlctTire  of  wlde^>read  deprivation  tmequalled  by  any  otber  United  States  su^ 
CTonp-  WHether  men  or  women,  living  in  the  citv  or  country,  IndLons  in  tlie 
Uhited  States  suffer  from  inadequate  education  and  relatively  poor  Uealtli,  low 
incomes,  poor  lionsins  and  sanitary  conditions  generaUy  regarded  as  nnacceptame. 
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CHAPTER  TWO 

*•  t 

C0]SnnEMF0RARY*<;0NBIT10NS 

EThis  ^lapter  1»  based  on  tbe  work  of  Mr.  Stejmcn  A*  ^sjigone  and  Mr.  Ricliard 
Jowas,  GoTCmraent  iDiTiAiozi*  Conflppessuoasal  Heseorcli  Service,  Libraxy  of 
Conjcres^j  » 

Who  eacactly^are  Amsricaii  Inc'ians?  Where  do  thev  live?  Are  there 
TndiR'ns  that  do  not  live  on  reservations?  Are  there  Xndians  in  cities  t 
Are  there  Indians  that  live  outside  the  Western  United  States?  JFTovr 
•mnch  lo  they  eam^  ^here  do  they  ^ork,*what  is  their  educational  and: 
health  status  ? 

To  ansTver  these  questions^  tiie  Cbmmissicn  has  assembled  dcnio- 
irraphics  on  the  Indxan  population  in  the  "United  States*  The  picture 
that  emerges  is  sometimes  shoclcing,  sometimes  upsetting  to  precon- 
ceived notions,  and  often  c'epressing.  This  picture^  although  incom- 
l>lete,  is  a  basis  for  prelimim.  ry  action* 

LiACK  or  n^TART.K  StAXISXICS 

SUsliable  statistics  on  Indian  affairs  that  could  be  the  basis  for  chart- 
in^:  conditions,  planning  programs,  Etnd  measuriiig  progress  do  not 
eadst  The  reasons  for  this  inadequacy  range  from  the  simplest  to  the 
most  complex.  The  basic  reason  is  that  there  is  no  clear-cut,  fjreneraily 
accepted  definition  of  "an  In<iian'\  Without  this  basic  definition,  the- 
development  of  further  statistical  descriptions  is  yc  ^  difficult.  Defin- 
ing t±ie  problems  of  various  categories  of  Indians  (urban,  rural,, 
women,  men)  becomes  a  complex  task,  particularly  at  census  time 
when  some  Indians  are  not  identified  or  contacted  to  fill  out  census 
forms  or  are  not  familiar  enough  with  English  to  do  so* 

The  task  is  ir^ade  more  difficult  by  the  fragmentation  of  ^virisdictiort 
over  the  j>eople  who  are  classified  as  "Indians,''  IXealth  services,  agri- 
cultural and  other  developmental  assistance,  business  loans,  housing 
aid^  land  development,  and  other  programs,  though  all  directed  to 
Indians^  a.re  handled  by  different  Federal  agencies  with  widely  dis- 
^■^imil%r  interpretations  of  eligibility  criteria. 

This  results  xn*a-  diffusion,  not  only  of  effort,  but  of  information. 
Data,  that  w^ouid-yield  statistics  reflecting  the  Indian  condition  are 
scattered  among  many^^Federal  agencies^  with  far-reaching  and  unfor- 
tunate results^  Xot  only  are"3ata^.ifficult  to  obtain,  but  they  are  often 
incomplete,  or  xmrepresentative.  Worse^^till.  the  task  frequently  is  not 
midertaken  at  all  because  of  the  tremendous^^difficulty  of  implementa- 

tion«    .  .  ,  ""^"""^--^  * 

Ironically^  this  dearth  of  information  is  not  for  laclcdf-interest  or 
resources.  The  Bureau  of  Indian  Affairs  has  expanded  dramatically 
over  the  past  100  years,  and  congressional  intere55t  in  the  subject,  of 
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Indian  policy  has  inc:  eased  as  well.  Studies,  reports,  and  analvses^ow 
.  outioi  Wasiihigt&D.  with  great  regularity.  Yet  the  problem  of  coor<^ 

"^^taon.  of  nxaterialvon  a  regular  basis  remains.  ^  ,   \^ 

The  number  oi  Indians  under  Federal  jurisdiction  has  risen  from 
200,000^lto  nearly  550,000  over  the  past  100  years.  Yet,  of  approxi- 
mately l-^GQO  refererice  cards  on  Indians  in  the  Library  of  Congress, 
-onlv  16  point-to  statistical  inf onxLation ;  only  11  can  oe  found  under 
the  iieadlng  of  census;  a*^d  none  deal  witl<.  population  or  income. 

/Otlier  sources;  also  Adcldxlittlo  valuable  information.  For  exatopie, 
100  y.««ars  ago  the  -nnual  repojL-t  of  tKe  Commissioner  of  Indian  Affairs^ 
was  a  619-page  ,' boob  summa^r^zdn^  policy  decisions  and  situaUons  at^ 
^ch  field  Jurisdiction,  It  contain^edltables  with  inf  ormation  on  popiiia- 
taon,  education,  agriculture,  trust  fun<is^ trust  land  sales,  and  Iiabiuties, 
in  addition  to  miscellaneous  reports.VIh^  contrast,  the  most  recent 
Commissioner's  annual  report  contained  15  dmible -spaced  pajres,  witb 
only  four  statistical  tables  dealing  .wit>  awards,  budgets,  funding,  and 
income  from  leases.-  , 

The  Bureau  of  Indian  AfTarirs  publishes  other  reports  dealing  witn 
land-  reservation  development,  population,  and  labor  force  status. 
■  However,  the  infonnation  contained  in  these  reports  does  not  provide., 
.'  a  comprehensive  picture  of  the  state  of  Indian  affairs  todav. 

.Indian  affairs  are  a  far  more  complex  subject  today  tha_.  they  werB 
100  vears  ago,  although  those  earlv  times  are  more  easily  docnmentert- 
In  iSGO,  the  Bureau  of  Indian  Affan-s  was  budp-red  at  042,923, 
numbered  400  emplovees  and  liad  jurisdiction  over  SSO.T^S  Indians.  In 
197T,  the  Bur'  .u  had  a  budget  of  $590,510,000,  a  staff  of  13,000  and 
543,000  Indians  in  its  service  population.^*  Yet  today  there  are  no 
statistics  available  to  document  the  status  of  Indians,  their  living  con- 
ditions, and  the  effects  of  programs  aimed  at  proi^ioting  their  well- 

This  lack  of  solid  statistical  information  also  extends  to  other  agen- 
cies assistinir  Indians.  An  additional  $160  million  or  more  is  sp^  it  on 
Indian  programs  each  year  by  9  Federal  agencies : 
Economic  Development  Ad  ministration ; 
Small  Business  Administration; 

I)epartment  of  Housin*::  and  Urban  Development : 
Farmers  Home  Administration ; 
Kural  Electrification  Administration ; 
Forest  Service; 

Bureau  of  Sport  Fisheries  and  \\  ildlif  c ; 
TJ.S-  Geological  Sr.r\-cy; 

Department  of  Dabor.  ^      t  *i 

Even  with  all  these  agencies,  and  evzn  with  all  these  funds,  there  is 
no  continuous  statistical  information  on  the  condition  of  the  American 

-Soo  AT>T>end!x  B.  Blbllofrrap-y  of  . Materials  nBed  b"  tHe  Commission  for  n  list  of  tb«e 

p«Wlcntl^a  i^rtian  Affairs.  Kcport  of  the  C::mSssioner  of  Tndlnn  Affairs  made  to 

V^I-Tof'^f^^I^^^^  ^^^^-'Vfrn^;^  rons^'\='p?^.r:L^K%"or^''fro.n  th.  Com- 

»r.S.  Bnj^n*!  of  Indian  Afl^i^^^^  BTA  has  not  publl^^h^d  a  formal 

JTn'n^  .T%^rr":"""»-^h"srr;.-^^^^^^  ^^T^ ^^.'■^/"^"lo^i'A  ''"'^  Secretary.  t,..S. 

^espoDsib  111  ties.  Ainual  Report  of  ladlan  T.und  as  of  J  -O. 
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TxidiAri,  -Xhou^K  Census  Sureau  statistics  exist,  and  are  x;he  basis  for 
dEacts  currently^  known  and  accepted  about  Indiana,  they  are  often 
based  on  otbeir  Federal  records.  These  other  Federal  records  usually 
do  net  e^ctend  to  all  persor^  of  Indian  ancestry,  but  only  to  those 
individuals  served  hy  tno,Burcau  of  Indian  AfiTairsl 

TV'iio  Is  AX  Ixj>ijv:>;? 

The  Federal  Government,  State  gove  *:iments  and  the  Census  Bur 
reau  all  have  different  criteria  for  defining  ^'Indians"  for  statisticnl 
pnrpcHses^  and  even  Federal  criteria  are  not  consistent  amon^  Federal 
asencies.  For  exaraple,  a  State  desiring;  financial  aid  to  assist  liiui^in 
eauoation  receives  that  aid  only ,  for  the  number  of  people  with  one- 
quarter  or  more  Indian  blood.  For  preference  in  hirinir,  enrollment 
records  from  a  f ede*  jXly  recognized  tribe  are  required.  XJnder  regula- 
tions on  law  and  order,  anyone  "of  Indian  descent^^  is  counted  an 
Indian* . 

If  Fedeml  criteria  are  inconsistent^  State  guidelines  for  deciding, 
who  is  or  Is  not  an  Indian  are^ven  more  cliiiotic.  In  the-  course  of 
preparing  this  reports  the  Commission  contacted  several  States  with 

*  large  Indian  populations  to -determine  thf»ir  criteria,  T  wo  States  ac- 
cept the  individual's  own  dettrrmination.  Four  accept  iiid^viduals  as 
Indian  if  they  were  "recognized  in  the^communitv^'  as  Native  Ameri- 
cans; Five  use  residence  on  a  reservation  as  a  criteria.  One  requires 
oneH^uarter  Indian  blood  an*^*^  still  another  uses  the  CNmsu;^  Bureau 
definition  that  Indians  are  thos   who  say  they  arc*  ^ 

If  simply  defining  who  is  a^  Indian  presents  problem^,  compiling 
other  vital  statistics  a^^otit  Ind'  s  and  Indian  a6airs  pre^nts  almost 
insurmountable  obstacles,  ' 

\  ^  ' 

Fopula'tioii  figures  have  played  an  historic  role  in  clarifying  the 
effects  both  planned  Indian  -program?  and  accidental  circumstance3 
ha've  had  on  Indian  people.  Through  many  periods  of  Fed"  policy^ 
figures  den.onstrating  Indian  death  rates  have  often  stiired  public 
attention  to  Indian  policy  and  popular  oonr^em  for  Indian  needs.  In 
the  twentieth  century »  the  increase  in  Indian  population  has  been 
viewed^  as  an  indication  of  improving  conditions  on  Indian  reserva- 
tions: in  the  long  historical  view,  however,  this  recent  trend  has  been 
late  in  devolopin<r.  Indian  population  numbers  show  an  impressive* 
ijain  since  the  end  of  the  last  cent  urv  when  556.000  Inciians  were  re- 
ported for  the  area  now  comprising  tho/CTnited  States.  For  this, sam© 
area  it  had  been  estimated  thr^t  the  Pro-Columbian  population  was 
approximately  890.000.  and      it  appears  thnt'today^s  Indian  connt  has 
^^^xe<rq\*ered  most  or  all  of  the  losses  reported  over  the  previoiTs  450  years. 
ThatTliO^veever,  may  turn  out  to  have  been  a  completely  erroneous  con- 
clusion. The^H>rk^of  recent  scholars  in  this  field  sii^^reVts  that  the  Pre- 
Colnmbian  population^ for  tlie  area  north  of  ]VTexir-n  (what  is  now  the 
United  States,  Canada ^xrtd^jGrreenl and)  may  have  niTnibered  between 
10  and  12  million.  If  this  revised  calcr>lat ion  can  bo  substantiated  (it  is 
now  nnd er<roin^  vigorous  examination) •  it  will  clearly-  demonstrate 


90 


tho  devastating  effect,  -f /■»v"'H"'-V'^'''"''"jh'''\'-,rkI'a '^t'tcs  conHnuc 
Todav,  available  statistics  on  Iiulians  lu  the  L        'i^.'^-f'V"  otl.<-r 

T:..-iited  State.  »..b^ro   ^-  \>  "<  t"^  inadequate  eduoa- 

fi„^^!J:?K"s  ThoV^uV^  utV..  r.t.i>"nte'u\u..n  primarily  f.o.n.ri.e 
?JtO  Ce»^u^  B^;^tu  rector.!,  and  are  based  on  tl,=>  n>nnbcr  of  peop.c 

^vUo  ^■^^^}^^^J^-'r^%^':^^rO2SS0  Indian.,  or  Xative  Ameri; 

Ac-oruiP.jr  to  the>.    .los  -''"^[f  ^i,,,  district  of  Colnmlna. 

cans,  l.vms  '^'^      ° ^ J  l'  /^A/  people  f.amiliar^^^^ih 

an  increaM-  of  ;-r  l;^Vhe  Census  fi.nu-e  to  l-c"lo'v  and  a  fiprv.re  of  one 
Jri?Uon™e;a  K  c^  Vennont  hns  tl^e  ]o^vo.t. 

million  is^onti-.i  ,     i;,.,-,.;;  i..,.;.n  tlionirh  more  than  ■2.> 

-Imliari  p<>PU  ■'V"^;^-:-   ,  and  r.^o^  ,lu>.^half  live 

]:::i^-^.Sllr:  S^.^^^^^  CnroUna.  for  example,  i.  the  State  w:t,. 


fikh-lir-c-^t  ladlan  population  (44.40G>  m  the  ccuntiy.  ^. 

^^^^1*^^^  *^^^,\j^^;^;\%*;V',.:,,^.,e  in  ^Izc  from  rhc  1  :i.4-2niUion-aoi-e 
,.ve  on   reservations  that       ;        ;V  l-jr.j.U<)    trib:d  memlun- 

tion  In  Com^^ct?cu^ -ti.^n^.  A  total  of  -SO  r:  ibes  and  bands 
tion  m  *x;?e  reco-nixcd-^  ro.-=cr  vat  ions  or  ocncrwise  dePaied 

^trus"\?eL''  in  26  '^Statc-reco^ized'-  reservations  m 

•  trusi.  areas,  ^^-vi'^  rort-ive  >ome  Federal  assistance.-  T^vo 

^.{:^ti^nah"^V.^.°alv"rc:jo.^ni.e\\Nn  a  linu.ed  fashion  •  In  .addition 
-hr.^o  *ire  -•>;:  State  Indian  re.-crvations.-  and  '210  ^atl^G  AJaskan  Ml 
;r  ro4rvati<,ns.  and  oven  sonu-  urban  re.orvations  such  as  A-ua 

reservation  .statistics  dc,  not  tell  the 
^vbo^e  -torv  An  e.tinuited  :>2JW  Indians  exist  ithouc  either  Federal 
or  Statc'^'x^'^o^^^ition.  Som  -elon;,^  to  tribes  that  were  ^over  reco- 
?Led  bv  the"  Federal  ( Jov.-.  nnn-nt.  orliers  to  tribes  vuose  Federal 
Jrati^s  ^vas  "ten ninated^  by  U-dsiation  durin-  the  lOoO  s  and  .arlv 
iW.'c.  The=e  trr.H-.-  or  comniunit  ies,  -  scattered  across  the  I.  n^tea 
i^r-itc-;' and  include  the  Mohe-an  Comn:  dty  in  Connec-'cu-,  cnc  Mon- 
Tauk  Communkv  on  Lon-  Island,  the  Xarra-ansctt  Conununity  in 
i;hode  Island,  the  Hoi^ma  Connniinity  or  Louisiana,  -cJae  i  acqui 
Indians  of  Arii'ona  and  others.® 

r>,»  fliriirp  'wn'i  '.TI  ^91:  la  1 900.  2.17.196.  The  1 OTO  census  doos  not  IncUUle 

^-IhPB*-  *^,^^^HToaHfiM7^  nor  «  tr^flulonnl  tribal  ;rovernm*-nt.  TvhlK-  tlie  Tl^iias  live  on 

In.lian  K:-«prvatlons  ana  Trust  Areas.  1974.  U.S.  Oovernment  Printing  Offi-.t-,  stock  >o. 
^"Jl'^^^^^eodotJ'V.  Tavlor.  Tbe  Stntes  ahtl  Tbelr  I:. -linn  Cltlj:«?n=^.  Bureau  of  InCiaa 
Affairs.  1972,  pp.  22&-3£, 
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Xo  irtatter  wlioro  Indians  live,  rlio  patt*^ni  is  •^s-onr  ::i  Ily  >:nno, 

Xn<:'onit*>  ;ire  l<^i\\er  t  iinii  tliat  ot  cho  [Ki[Mi]:it  >ii  :it  }:l^ir^^  'v^  i^h  more 
Indians  bi  low  tho  povvvty  U*vcL 

INDIAN  I^^CQ^^E 


Pcvertv 


All  Tndiaas.  ^,0OC  a  v-i^.    -  _ .  3^  55,332        '  33 

U.S.  oopuiator^  S-i.OOO  .1    ^  jr     .   .   IS      

All  Indians.  5id,00G     v-jr  .       22  9,  &90  11 

U.S.  population,  SIO.COO  i  year     c7   


^  Th**^<»^  v.*otI<>n*<   aro  hj?*»<-tl   ur**»Ti    1M7'^  r's»riy4i»<  «I;iTu  .-i-:   pr^^^'-K T**^-]   irt   ^    I^-'pr.   of  Tl'*:iltli. 

of  Kthnii*  M{norltlf**<  Hasi'-tl  on  r^w*  i;*70  Census"  ;  vol.  J!  II  :  Aiiu*rL«:atj  Iiuiians,  July  l:i74, 
IVO  pp-  Cited  above  ( Cf -  footnote  No.  1>> 

^  Statistics  on  health  care  are  not  quite  as  d^smaL^*  Since  tho  Indian 
±Iealth  Service  be^an  in  10r>5.  mortality  rates  have  declined,  and  life 
expectancy  has  increased*  For  example,  between  1955  and  1971  the 
Thdian  infant  death  rate  decrt^ased  56  percent^  and  the  maternal  death 
rate  by  54  percent.  Deaths  from  tuberculosis  <rastritis,  and  influenza/ 
pneumonia  declined  86,  SS,  and  57  percent  respectively.  Althoujrh  life 
exf>ectancy  increased  from  GO  years  in- 1050  to  65.1  years  in  1970^  it  re- 
mains the  lowest  of  any  17, S-  population  ^oup. 

Stilly  health  care  is  a  serious  problem  for  the  Indian  population- 
Xhe  Indian  death  rate  from  accidents  was  three  times,  the  national' 
avera<2re  in  1071*  So  was  the  Indian-  moIi^ality  rate  for  cirrhosis  of  tlie- 
liver,  tuberculosis,  and  gastritis*  Althouo^h  death  rates  have  decreased, 
certain  diseases  still  dispropK^rtionately  afflict  Indian  tribes,  Between 
1965  and  1971,  the  incidence  of  otitis  media  (a  disease  of  the  middle^ 
ear  affecting  balance)  increase^  r4  percent.  Strep  throat  and  scarleu 
fever  increased  218  percent  and  infiuenza  by  242  percent. 

ScHOor-TN-G  Low  A>'z>  U2C5:^rrTLOT:M3::N^T  High 

Roth  Indian  men  and  women  suflTer  from  inadequate  and  inappro- 
priate education.  They  also  suffer  from  unemployment  and  low  income. 

*  S^  r?i.  <>.  Ofr-Rps*»rvatIon  Tnfllans  for  acior*?  information. 

•  S**A  r>HEW  stndy,  op.  ctr_  p.  13. 
Taylor,  op_  clt. 

'^StftntJarrl  M**tropoUt.in  ^>tatij5tlcal  Arenf. 
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Tho  foUowing  charts  show  the  <^<'^P'b^}}''^^^'^^^}i^^ 
Indian  men  anf  women  with  their  non-IndiaiT- counterparts. 

EDUCATIOr-  -MEN  (PERCENT) 


 ™,  '  

Indran 
men 

U,S,  populd- 
thon,  men 

Completing  ffTxl*  schccJ — 

Completing  h^j^ti  v;^ool  

Completing  college  —  

Median  <years>  -   

    -  

34,0 

,5,  O 

10.5 

r 

7?.0 

12*  6 
12.1 

EDUCA^'CN -WOWEN  (PERCENT) 

Indian 
women 

CS,  popula- 
6on,  i**omeo 

Completing  ffrat!e  ^c^ool  

Complrtmsi  h\_it\  ^hoot  

Completing  ccllcsie  

Med'jn  C^rafi)  -  

35.0 
10,5 

-t-  75.0 

7.  ^ 
12.  I 

F  °^^<^;J^Ji?J'o/ll  6^rl?^t  for  Indian  men  and  10.-2  pe«ent  for 
?jE"4o^|i  °U  nof  a^e  ..-ction  o^„--gS^^--4"Sr.iSI^' 

In  these  unomploymcriit  statistics, 

EIVPLOYMENT— VJEf^  ^x-^'^ 
pn  percent!  -"^ 


lodran 
men 


U-S.  popolt- 
tion»  men 


Unemployed  

Tfployed  '  —  ' 

54  fjoo  nnnti«Mv  or  Jem  

Mak.nx  ^10,000  ar.nually  Of  more  
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tMPLOYWENT— WOMEN 
{In  |>*rc«ntl 


woma:i 


tion,  women 


10,2 
31.0 
80.0 

S1,"m7" 


5.  1 
39.0 

$27404- 


The  conditions  oZ  povertv  amon^c  Indinns  who  live  m  rural  areas  ai*^ 
i^orse  than  the  conditions  of  those  residing:  in  cities.  This  ^^^eml 
poverty  extends  to  housing,  sanitation,  and  transportation  as  weiL  X  he 
comparison  ucith  other  Americans  is  sharp  : 


*;jn  perceiitj 

Sanitation 

Without 
wstor 

Without  Transporta- 
toilets  t*oir 

14.0 

67*4  

31,5- 

•  .    —  10-1 

g;?  — 

  n.r 

Rural  Indian  women  face  the  most  difficult  live^  of  all  bein^  well 
below  both  urban  women  and  rural  and  urban  men,  in  education^ 
income  levels,  and  employment.  In  such  fan-ilies,  68  percent  have 
incomes  of  $4,000  a  year  or  less  and  only  4.3  percent  have  incomes  of 
$10,000  or  more  annually.  These  income  levels  force  these  families  to 
live  in  tragic  misery. 


Education  F.nploymant 
<media  n.  <  percer.  t  J  ncom  a- 

years)        employe<J>  (fr.eclian>- 


Stirst  Indian  women  

RunU  tiutian  men  

Urt>en  ln<ttaa  women  

Urten  todien  man — .  


9,  T 

11-  ^ 
11.  S 


2B 
65 


51.  356 
2,749- 
2.  023 
4»b^ 


Staxisxicjlx  Pkofh-e 


Overall,  the  picture  tlint  emergres  from  these  statistics-^s  a  jrnm 
one.  The  fact  that  it  probably  is  not  completely  accurate  and  cert u inly 
not  up-to-date  can  onlv  cause  speculation  as  to  haw  bad  the  problem 
is  to^v.  Xor  is  it  possible  to  establish  clearly  if  progr^tms  aimed  at 
improving  Indian  Jives  are  having  any  significant  success. 
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Efficient  planum;^:  and  responsivo  execution  of  development  pro- 
grams must  oe  based  on  accurate  information  on  current  economic  and 
so<:ial  conditions  and  on  chanp;es  in  these  conditions  over  time.  Despite 
increases  in  Fcdei*nl  expenditures  for  Indian  pro^^rams  froi^i  $7  mil* 
lion  to  approximately  billion  over  the  past  hundred  yeai-s  or  so, 

statistics  regarding:  these  proj^mms  are  more  inadeq.*n'o  than  pv^cr. 

The  increasin^^  ne^^lect  of  Indian  statistics  hixs  lon^j;  bocn  reco<jni2.ed 
bv  those  interested  in  Indian  atlairs.  As  lonfr  a^o  aa  1004,  Charles %T* 
Ivappler,  a  staff  member  of  the  Senate  Indian  Atfairs  Committee, 
decried  the  general  lack  of  information  while  c6mpilin<]:  a  four-volume 
]Dublication,  Indian  Liiws  and  Treati*  .  ^In  the  introduction  to  his 
lirst  volume  he  states: 

An  accurate  compilntlon  of  the  treaties,  lawn.  ox«cutiv<^  orders,  and  other 
mattet-H  relatiuj:  to  Indian  affairs,  fmui  the  or;;anizarh*ti  of  the  Governniont  to 
the  i>re^*#>nt  ti^ue,  has  been  Tirgently  uei^detl  for  many  years,  and  ItN  desirability 
has  tK*en  re|>eatfdly  oinpha.-^i7:ed  by  the  Commissioner  of  Indian  Affairs  in  his 
annual  repw^rts  to  the  Conj^ress/^ 

When  Ivapplor's  four -volume  compihttion  was  reprinted  46  years 
latc*r^  tlM>  House  Interior  Committee  pointed  out  that  it  had: 

•  •  Ion*;;  rec^>fcnlzeil  the  need  for  frutli^Tin;^  into  one  compilation  all  avail- 
uhif-  imp4>rtunt  .statLstic-al  information  r*-Iative  to  the  IndLuni*  under  the  com- 
xui:ti^-f  jurisdiction  und  the  hiw  affec::i.nj^  such  Indians, 

1'his  concern  h:i^  l)een  echoed  by  virtually  every  Conirress  since 
that  time.  Vet  while  c6n<-*'rn  an  '  allocatoU  funds  and  statf  increase^* 
the  availability  of  reliabh^  in foriiiution  <i<H»s  not.  Statistics  on  unem-- 
pl^ynient,  educational  attainment.  Ian*!  in  trust,  income,  health,  and 
so  forth  are  le.-^s  available  today  than  tliey  were  many  years  a^^o. 

IiKCOM>ri:N'r>Ano^7 

The  Comjihtssforx  recommends  tkcU: 

<^on£:jrc<.s  reriuires  tlic  A<si?^tant  Secretary  of  Indian  Affairs  to  pro- 
vide a  coniprohensive  annual  n^port  on  Indian  matters  wliich  will 
c'oniain  reliable,  current*  and  accurate  data*  / 

The  Secretary  of  Interior  he  directed  to  £rather  and  maintain  mate- 
rial for  this  rex>ort  from  :>11  Government  a;jencies  scrvin<r  Lidiana- 

The  report  be  orfranized  to  pri\sent  facts  relatin<^  to  Indian,  treaties, 
agreements,  and  Kxecutivo  orih^rs:  current  land,  population,  tribal 
£rovemnu*nt*  economic*  lieaith.  wtdfare,  education,  and  housinpr  statis- 
tics in  Indian  comniunitif^s ;  niatcrial  relating]:  to  the  usti  of  natural 
resources  on  Indian  land:  and  information  on' administration  of  all 
Indian  prog^ranxs.  A  sample  format  for  this  proposed  report  can  bo 
foutid  in  App(5ndix  C* 

^  '  Tndlan  Affairs  :  Ijiw  and  Tr<*ntl**«-  SSth  Consr..  2-1  s^^ss.  Senate  Dec.  No.  SIO, 

ITau'*     Hi^c   Cocf?,,  MC««_    CommlttfM-   on    l**ibll^    I-andn.    SuNoominltt****    on  lO'^nnti 

AfTnli^       ompiJatlon  or  Mnt«rlnl  Kelntinsr  to  thf*  Tn^HnriH  of  th*>  T'nltiMl    Srnr***^  th<^ 
T**rritorv  of  Alanka.  Tnolndln^  Certain  Laws  aati  Tr*-ai:l»-s  ASTcctln^r  Such  laUSan^a,  June 
1&54.>,  iierlal  >ro-  CO,  IIIO  pp. 
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^BL&I€  DOCrm  OF  AMERICAN  INblAN  XAW 


Ottte  Of  tIie:most  sisniflccmt  elements  of  Xndlan  treaty  tow  Js  that  Indian  treaties 
-were  ikot  a  szant  of  rigbts  from  tbe  United  States  [to  the  tribes,  but  rather  a  Jjxant 
ifirom'theiribesto  the  IJnited  States. 
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S*B^*'!Etibal^^  rfnfBAn  tribes  as  governments  ^\ —  .  


trnst'xtiiatloiidiXi^t  Xbe  United  States  SFpecial  said  rmiqiie  z^ationsliip 

^ig^^j^v-^wltt^  ■ ■■  ■^^,,2,  ,  :  i—  ^  '  ^  ' : 

-'^iPSeiiMy  p  CoatgEressicmsl  authority  over  Tndian  affairs.;  :  .-1  . 

  rw^^^^^  ^^^^^^^^^^  ^ 

of  Tndianlaw^,, 


—  'Thnfhii^^  TrTbaIr  rnrnihrrfThfir   . — .  

^:[y<^JijaASiiD^^  aad  responsibilities  in  Indian  country:^  ^^^^ 

y  '^T3w  izn  of  ^azisdiction^  


^    ^  Lve  tribal  jurisdiction ,   .  -.^^  

'F^dSexslhtiat^3±e^^  jurisjiid^on  in.  Indian  country^^*^^.-.^  

^  -Syrdhiems  z  Tpdian  tribes  and  people  in  Amcnca's  legal^and  political  system  ^ 
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rXStis  c^iapter  was-parepared  for  tlie Commlssloif  by  Rp^sw>i  tjhaxles  F. 


>TTCTroir  - 

^^^^^^^^^  irom  Congress,  refleel±aff  200 

l€«is^  aptly  describes  the  rel^^i^iship 

Inroei^^  Xrni*e^:^States  and  American  Inda^  txihes  as  fhniiqae  ana 

^Mf^^  *  Snc^-  -words  have  repeatedly  been  emphasized,  by  tn© 

-  Ck>xirfe  in  opinions  stretching  across  alm^t  ±-h/^ 
t  <^  message  from  aOl  thr^  brancbes  of 

>    <^  Government  is  that  Indian  law  and  policy  is  a  field,  imto 

■■■  itsfelf- ■      •■  •  '     !  '    '       ■.'■•■■*         -        --^ti,  ^.fc^i  .- 

-/i^^^-CEt  is  almost  alTO^  a  mistake  to  seek  answers  to^IndiajTle^  issu^ 

:    >y  Tn^T^^g  analogies  to  seemingly  similar  fields.  GoaeraXnotaons  os 

law  and  pnbHc  land  law,  for  f-T*imple,  simply^Eail  to  ^ 

^  >  s^^^  American  Indian  tribes  and  mdx- 

-  r»idiiaIs.^^T^  extraordinary  body  of  law  5usd  polzCT  holds  its  own 
;^  inswersi  whi<i  are  often  wtolly  nnecspectevf  to  thosie  nnffimiliar 

^TOiS^chaptcr  ecsamin^  tihe  root  doctrines  of  the  Federal-tribal  rela- 
tionsijap.  TOtimately,  these  doictriiies  aUocate  legal  ^d^politacal  power 
amcmg  three  sets  of  govemments — the  trib^  the  TJmted  States,  and. 
tJie^^^tes— on  more  than  SO'  inillion  acres  of  Indian  land-  For  better 
r  OT  plays  an  enormous  role  in  the  livfe  of  American  In- 

dians—perhaps a  greater  role  than  is  the  case  with  any_other_gxt>up 
V   of  American  dtizeins.  Becaiise  of  that,  the  doctrines  peculiar  to  Tni^an 
^  ;«-3iw:  will  continue  to  play  the  same  crucial  role  that  they  have  played  m 
-    the  past;  they  will  deterinine  whether,         r<>  what  extent,  American 
Tn^tstrxfi  rxxnill  ha  ftblft to  control  their  own  dcsti  i  Jes. 

,  lypxAjy  Trtkks  as  GrpvsKsrsxE^ns 

•  Sovere^  to  govern,  to  exercise  those  po-^ers 

"  necessary  to  Imaintaitt  an  orderly  society.  ^Thf  powers  of  sovcrx^CT. 
■  are  familiar^  the  power  to  enact  laws  ;  the  power  to  ^tacA^ 

2is&  cburt  systems  5  the  pcfwer  to  require  people  to  abide  by  established 
^  to  tax;  the  power  to  grant  marriages  and  divorces; 

gv^'tl^  pow^etr  to  provide  for:  thG  adoption  of  children;  the  power  to  zcno 
;  pibpert^?.^  power  to;  regulate  hunting  and  fishing;  and  so  on-  "-'Sov- 

-  "xp^iitMcliw  93-^580.  Jan.  2,  1975,  SS  Stat.  1910,  as  amended  by  E>ul>llc  I^w  »*-SO.  5 f  1—*, 


!^^*sl!?^l*£*CTi^SS^^J^«io»  vl  fit«orr?a,  30  U.S.  (5  Pet.)  X  <1S31)  ;  JfortOT.  T.  Jfoncori, 


'«reiiEnty,'»  therefore,  is  a  collection  of  all  or  some  of  those  poxre^ 
^S^^v^Mients  (snckL  as  tho  TTnited  States,  States,  counties,  and 
-cities)  nave  and  exercise  on  a  rei2:ular  basis-'  *,  •  ^ 

When  we  talk  about  tribal  sovereignty,  then,  ye  are  say  ng  a  vei^ 
^simple  but  deephr  fundamental  t^iiSg:  Indian  tnbes  are  goverinneng. 

iSieseanso^TQ^ 
Wformly  recognized  by  Congress  and  tibe  courts  from  V^^^V^^^^^  ' 
^  d^ 'tlkzon^  theipresent.  Tfeis.sovereiapi  status  is-reflect©d  on  Uie 
^^^ties,tEe  ear]&  cases,  qie  recent  cas^,  ^^'^^^^^iSd' W 
ti<Hi?Since  Sbal  sovereignty^ a  doctrme  which  1ms  ^volved-and  h^ 
been  <Jlaiified  ovei- more  than  200  years,  it  is  helpful  to  trace  the  de- 
velopment of  the  doctrine.     ,  ,    .  1^.      -    ^-n  —15^^  „.«^r» 

The  single  most  important  court  deosion,  whach  is         rel^d  u^ 
Tby  cou^S^  -Worce^^.  Georgia^  31  U.S.  fg  Pet.)  515  (1832).  T^his 
•case  resulted  i&rom  the  struggle  between  the  3tate  of  Georgia^d  the 
-eherbke&H^ation»  whose-  lands  becaiiie-surroimded^by--the^_Sto  ^ 
-Georgia.  In  the  late  1820's,  Georgia  passed  asenes  of  laws  which  eig<>' 
tively  abolished  the  Cherokee-government.  One  of  the  -laws  mclud^a 
-  requnrement  that  any  non^Ondian  residing  on  Cherokee^laocm  _j.iist  first 
x^Kain  ^  permit  from  the  Governor  of  Greorgia.  Two  non-lndia^  mis- 
sionaries resided  on  Cherokee  land  at  the  invitation,  of  the  tnbe  tout 
rsyithout  such  a  permit  from  the  Governor.  The  Georaa  courts  con- 
-sdcted  the  missionaries  of  violating  the  Starte  law,  but  the  United 
States  Supreme  Court  overturned  that  conviction.         ^  ^ 

-Chief  Justice  John  Mars5Mtll's  opinion  m  Worcester  v.  G^eorgza 
struck  down  the  Georgia  Stsite  laws  which  purported  to  operate  on 
Cherokee  lands.  Interpreting  the  treaties,  the  Coustitutaon,  ai^  the 
Indian  Trade  and  Intercourse  Act,  Qhief  Justice  Marshall  f  oimcl  tiiat 
3jidian  tribes  were  "distinct,  independent,  political  communities  hav- 
ing territorial  boundaries,  within  which  their/&.uthonty  Fof  self-^v- 
ernm^tl  is  exclu^ve  *  *  Thus,  the  State^laws  cbuld  have  no  effect 
on  Cherokee  lands  because  the  Cherokee  Tribe  was  a  separate  sov- 

ereifm  government.  ^    /.,,-,        ^ -r  j-      .   , 

While  the^pinion  in  Worcester  v.  Georgza  holds  that  Tndiant^bes 
"  are  not  subject  to  State  Taw,  later  cases  niake  it  dear  tlmt  Indian 
t  ribal  sovereignty,  or*self -government,  is' subject  to  the  superior  legisla- 
tive authority  of  Congress.*  To  put  it  another  way,  Georgia  couM  not 
re^Tilafe  alTairss  on  the  Cherokee  reservation;  but  the  Tjmted  States 
<;ou2d.  The  doctrine  of  tribal  sovereignty,  as  first  set  forth  in  Worcester\ 
V.  Oeorgla,  has  been  explained  in  its  m6st  classic  form  by  Felix-Cohen, 
then  Assistant  Solicitor,  Department  odTthe  Interior,  a  ^Vnterwho  is 
.still  considered  by  the  courts  tc^-be-Jthe:  leading  authori^  on-Igederal 

Indian  law ,r   V     -  ,    [  "     '    _  :^  3  - — - —  : 

Xbe  wboJe  cour^'  ot.  jTidicialf^decisioii  on  tiie  natrare  ot  InclTan  tribal  Powera 
la  martced  by, adherence  to  liucee  fundamesctal  prin<dplesr  (1>  An  TrtfTTaTi  tribe 
po«;sess^  *-f  *  all  the  pow^iris  bf  any  sovereiSn  state.  (2)  Conquest  renders  tne 
tribe  snbject  to  the  lca^lative\  power  of  the  United  States  and.  in.  sabstanc^ 
terminates  the  external  -pow^^  of  sovereisnty  of  the  tribe,  *  •  *  does  not 
by  itself  affect  the  interma  sovereignty  of  the  tribe.  Lew,  its  powerSLof  local  Jeix- 
^vcrnment.  (3)  These  powers  lare  subject  to  qnaHflcation  by  treata«  and  by 
express  Icslshrtioii  of  Congress,  but,  save  as  thus  eacprSssly  QuaHfi<|^.fuIl  powers 

•  See  jrrocrany  T*.  Coteii,  "Sanflboote  of  FeJernl  Indian  Ijiw  122-50  CU.  N.  Mex.  ed-  X9TX> 
'^^^oSS^-^^^l^OT-SSwP'ovcr  Indian  attoirs  Is  dfacassed  later  In  tlUs  chal^ter. 


! 


'^^^  TMted  iJi'^e  Tnrllnn  tribes  and  ln  tbeir  dular  axtr 


^CheV^o^^  or  seM-^overnmeat,  remains  the 

.^jBtxtijaqg^  oonceming  the  powers  of 

/?Ti%rl|w%^^lw^  A-^^  trrfl^  iiattfiretiay^  alTpower^ held  hy 

^  K£;oTO  to  iiold  mese  sovereignjpowers  imtaT 

r  TlJiey^^are  expressly  xelmqiushecl  by  fKei  tribe^  lis  in  a  treaty,  or  tmtil"they 
arfreKpfxeeal^  Congresis.      -  .  * 

%  ^Smce^^^  in.  ISSB^tHe  Supreme  C^tni^ 

;  -t^  doctrine,  ^nds 'evolution  is  not  xm* 

:  p^sii&l  f  numy  provi^ons  of  our  Constitution  itself ,  including  the  Com*  • 
^^ine^  iRikhts,  have  also  undergoiie  great  change^ 

v^iJuOT  19th  and  early  20th  centuric^  tne; 

Supreme  authority  of  Gk>n^ress  in  re-- 

■Tatiott  to  h^^^  to  exercise  its  hrbad 

power  to  ileal  with  Indian  affairs.^  In  the  latter  part  of,  the^ldth^'ceu- 
tnry^y  the  Court  implicitly  limits  tribal  sovereignty  by  finding  that  a^ 
crime  conmiitted  by  a  nonrlndian  against  a  non-xAdiaii  on  Qie  res-, 
etvation  was  whojly  the  cdixcem.  of  the  States,  riot  of  the  Federal 
vGovemment^^   .      v    '  ^' ^  -  ^ 

passa^  of  the  Curtis  Act  of  1898'  (30  Stat.  495).  arid  th& 
abolishment  of  the  3jidian,Territory,  tribal  government  laja^B^  into-a^ 
iperiod  of  dormancy.  Th^  policy  trends  tow:ard  destruction  of  tribal 
government  was  reversed  in  1934  with  passas^e  of  the  Xadian  Keorgsani- 
,zation  Act  (25  U.S.C^ sec  461-479).  Xn  1959,  in  Wiliiams  v.'Ze^,  358: 
TJ-S.  21T  (1959),  the^Suprenie  Court  gaT^^tecognition  te  the  cbiitinued 
^strcflogth  of  the  doctiiie  of  tri 

■  Xn  the^  early  1960's,  the  Supreme  Court  itself  seemed  to  be  caught 
up  in  the  terminal  particularly^  OTgaTizseS  Vmaffe  of 
Slcelee  y'^  JS^gctrij  369  Xr.S.  60  (1962),  set  forth  the  previously  unprece- 
deritisd  propCCTtion^  State  laws  would  apply  to  Indians  on^the 
reserviatibns,  in  spite  ofTciotiohs  of  tribal  sdverei^at^j,  unless  iJie  St^ 
Jaws  •inftiriged  upon  tribkl  seJf-^q^yernmpnt  or  .:were  prohibited  by 
IFederal'law:^.  This --findings  whiciOwj^  noti-raised  by  the  facts  ot  the 

_  \d  "which  has  sinceJbe&i  limited  by  the  Supreme  Caurt^  was  a 

<dear\<3te^  from  earlier  cases  finding  that  reservatibn  ^Indians 

wei^.beyond  the  r^  "  *  ,  *  :       /  " 

■  But  the  S  Court  decisions  of  tiie  1970's  have  reemphasized 
iihe  xmY^ti^       of  tribal  sovereignty.-  jyTcOZancthcLri      Ajrizona  Toot 

}p<ynm^Ho7t^  4T:1  X^.S.  164  (I97i^),  found  that  "the  Indian  sovereignty 
^docliirie  fe^,^^^  ^en,  not  because  it  provides  a  definitive  resolu- 

ta<m  <)dE  the  issues  in  this  suit^^^  it  provides  a  backdrop  against 

which  th^  applicable"  treaties  and  Fedei^  statutes  must  be  readu"^ 
^Thus^  Feaeral  treaties  jtnd  statutes  must  be  ^^read  with  this  traditipn 


.  ^  CSohen,  grrpVff  note  S>  at  '  _  ' 

•.l7flat««f*Hea>««  V.  fTMOMta,  118  U.S.  375  (1886)  :  Xrone  WoZ/      JTitcHeoelt^  1ST  TT.SrtJS:? 
(IDOSK  -  .  - 

-  JTcJfw^gtn^      TtTtUt^  atatem^  104  TT.S^621  (1SS2>  ;  2>r<tper       United  States,  XO^ 
\S40  {^7.819^^  luXtbim  aasne  time  periodT^bowevexv  three  dedsiocB  nlso  aAnsed  tlse  ir^neral 
"Tn^lnir  iww^'      a.  t^*"***^  <rrer  pcTBons  nsiA  urouertj  witlilzi  tlte  seoscr&plilcal  bonnilarles  oZ 
tbe'tTlbe^  J£orr<Ay^.  JSiteh^o<A^  24  APP«  1>*<X  565  a[9043,  alTd*  194  U.SU  3S4  M9a4)  z  3£aa:etf 
WriffU^XWi  ik,  l^dOO>  alTir  per  car,  8  Znd*       248.  S4  S-W.  SOT  (1900).  , 

'^MCer  ir.  WWodi^  135  2*.  S^T  (Stls  Ctr,  1905>»  aJOTc^  82  S.W«"855  (1^04),  app.  dlszn.  208 
UJ3L  5TO  (lM>ft>.  \  - 

ISO  n.  20  {19T3)  ;Vire9coZ0ro  Apocfte  STri&e  Kr«  ^onem,  411  X45»  148-49«  ^50  n.  15p  15? 
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^    •    *   .     ^  -  w  rrWa  Qi»«t^Trie  Court  thj^n  ruled  that  a  reserva- 

aee^  TwSa  ill  t^^^^^t^^^l  cwel  I^cJIuSSibl^lKaa  that  ^dlan 

.^t^-.  .  .  ^.  jl/az«rie,  419  TT-S.  544 . 

J"?"^  ^-Vht  6f  tribal  ^ovenmreats  to  exercise 

•<1975),  -whidi  dealt  rwith  the  . 

-piSstiairt  to  Federal  ^t?*^  f^,^  •'j!^  Jfe^ 

Stioii-is,  of  course,  ^^-^^^^^^i^gi^fee  tribl.^^^  the 
liquor  store <«>ntixmedl^oper^^^^  ^^^^  that  the 

wtioxi  followed.  because  it  was  not  a 

^""^"^^^^^^^^^/^y^^^^^o^"  The  Suprenie.gourt 
-more  than  a  *pnyaxe,  ^"^i^^f, -      -pftniiirement  of  a  tribaLl  license.  . 

^?t^^^?^^^*o^<i  tJ?*t  I^"^?  ^   *  good  deal 

moiffe  than 'private  Toluntary-orgajiiazations     .  . 

gations  possessing  attobtrtesc^jsove^gii^  ^S^-  ttS^e  -a  separate 

SSS^?i=^Sr5^"e  ?l^o?  ^^'S.OTi^rSTa.e  social  «,a- 

Hons  *  *  -  ,     -  ^     >  ^    -t  n 

"     Thus-  t^aVs  Supreme  Court  has  made  it  clear  that  tobal  soyer- 

a  ^Sorous  and  far-reachii^  doctrme.  The  ja>solute 
S|^f^^S^teW?Sgn^,  first,  set  forthin  Worcester-  T-^^S^ 
SiTbSn^Sb^  eroded  !55^>netheless,  W^cesteT-  is  .^P^t^T  .<^te^ 
'^S^^^l  the  results  consistena^  affirm  sovereign  tribal  ngh^ 
riMesent  law  fuBy  and  tmequivocaliy  supports  the  condusipii  thaJt 
i^^^sIiSaSy  possess'aU  elemen^^of  interiml  sover^ 

i^^^t^ieBrsbVeireign  attributes  can  ^J^^^^^J^'^y^^!^^^' 
jSr'^S^^ates.  T^e  sovereign  attnl?utes  include  such^basic  gov- 
eramentai  powers  as  the  following:  ^  '  ^...n^i 

^^1.  The  powers  to  establish  legislatures,  usually  caUed  tribal 

^^*Th*e  power  to  establish  tribal  courts."  .  , 

sl  The  power  to  tax."        "       .  -  '  ^  ' 

•See  e.«~T^*»*o*»«      Z^f^SB  XT^.  217  (lOS?)  ;  Warrm  Trading  Pott  v.^rirona  Too, 
^*5^fS;^<Oii^      liSJwro,-  Iron.  Crx»i>       OgUOi^  Siot^  Trihf,  231  F.  2d  S3  <§tli 

135  f!l47^ttrS?  1905>^         dlsin^«^  203  tT.S.  599  (190^,  . 
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:7.^^£b&  jppwer^to  ebonoatn:^  developmeiit  tb^       zon  ing  ' 

iltf  Ej^;^^^^^^  non>Ind^azL/:individuals  in  Tnfilan 

ii¥K?''  cotdd'be  added,  to  this  list-  The  poiztt,  iiowr  ^ 


r-   JeyeTa^ij^^^^^J^^  poTve^  of  Tndian  tribes,  but 

l^'i-^ J 16^^  for  the  piucpose  of  showix^  tt^fcTndian  tadbas 

tfaboise  sovex^ea  xights, : but.  aS^irtlxereptrgbVernniental  powers  jremainr 


az?e  jn  ^ct'^icj^errmiejatts.  Ck>iigress  lias^the.ijLtiqjbLestioiied  power  to  limit; 
„   thttoise  soverefcgg  rights, : but.  a!EL«MZLhereptr^ vernniental  powers  jremainr 
^Jljj':  intact:  0^                                   act&  Xhe  importance  ox  strbiig.  tribal 
'  ■                                         Jb^an  manifested  in  ^all  •  recent  congressional 
pe^fef^Mfttrort^  v        ,    '  "  . 


'JSeos  ^T^  Untied  StAxes'  Spxxoiaz.  asto  UincQxnES 

onship  between  the  XTnited  ^States ^^aixd  Amexicaix 

  first^get.f^  N^aiioTh  v.  30  TJ.S.  * 

(5  Pet.)  1  (1831).  IChis  opinion^  vrliicit  was  written  by  Obuc^  ^i2Sti<3& 
^^<iiai  Mftrslul^^  stands  with.  'Worcester'  v.  Creorgia  as.  one^f  the  mos^ 
si^aificazfct  opom^     in  Indian  law*  Tlie  two  eases  retain*  tfeeiir  vitajify. 
tc«ay  atndare^  *  ' 

^"^^C  o^^e^^r^i^t  was  branded  down  one  year  before^the 

)T^;oi»este^  decision  and  al^  involved  the  Cherokee  Natipn's  resistances  - 
to-Georgm^  to  enforce  State  law  on  Cherokee  lands.  Th» 

V  C3Msiok  ^ationTBied  an-  action  in  tHe  ICTrdtfed  States  Supreme  Gk>nrt5 
■ :  enjoin  eniorceliient  of  the  State  statutes  which  >eflE!ectively 

;  o^E^krpred  the  Cherokee  government  and  laws.  Tlie  Supreme  Courfc; 
■^^^  case  because  the  tribe  was  not  a  *^oreign  stated 

r^^^  Article  m  of  the  Cozistitution.  As  a  result^ 

:  th  jurisdiction  over  tiie  case.  o.  : 

::'-::^^:CjbSj&£:^  Justice  Si^rshaTl,  however^  proceeded  td.  discuss  the  legal; 

'^^a.txi&  oi  TndTaTi  tribes  and  their  rdLationship  tojfch©  Federal  Grovem- 
:  :m        [fioL  doing  so^  he  drew  upon  international  law,  colcgsial^.^nd 
Xlmted  Stetes  tre^  statutes,  and  t^e  Constitutioru .  Tlie 

C^E^^  between-  the  two^  govern- 

\^  nientS  :as/^perhai^  of  any  other  tTt-o  people  mSB3pist€3ice^ 

andb  ^'nu'arked^^by.  peculiar  distinr    ons  which  exist  :  nowhere  else,^^ 
agreed  witji  tifcie  Cherokee  ->ration  that  it  was  a  "stat^?!Jii.that 
it  was  "a  distinct  X>o]^ticaI  society  *  *  "^-^  capable  of  managing  its  -own 

'  ^  Set^  «.ir^  ilMited  Stiatem  ^r,"<}wi6eri  d4JL  tl.SJ'6b2.  <1916)  ;  CbifUvij,  muprtr  note '3,^1  Bt  ^T— 3d. " 

^Satsta  SoMt^  J&oind.  aS  J'ndLianm       :Kimgm  Court,  532  F.  2d  eG5.  (9th  dzi  1975). 'cert. 
^cnxt^  I  SnoJHrmi^h.  Oowhtirif^  Seottt^  Dit*r>o»aJ  Co^^  TO  Waslt*  2^  «68«^^25  JP-  2d  22  (196T>* 
^:^  ;^-^S«e.  OUpnam^t  ir.  AsHUei-T^  V.  2d  1007;;(fitt^,«elz^  197«)^Tce^^ 

;^  .^r»«  ^  I^ianm  JCOtoo,  XS31  2d  4C8  C9tli  dr.  1970)  ;  JBarta  OaZaJir  :e'iMun^!rCte'^299 
2d  XStb  djr.  a95S)  ;  Er.JSr-  v«  .jS^aciq/<^i7'r^^oZ  Ccms-r,^^  47-4:  (I>^3£oiit^ 

';'^vl9655"k«. ■  V  ...  o 

■V     '^M^vOTt  oT^Taalc  IForce  IS  Cxol.  !>♦  p.  75;  See  also*  Brj/m      TtOBca  Cotrnty,  IJ.S.  — ^ 

:  :  9eSLCt.  2102p210Xaua4  C^^  . 


adS^ixft' tmd'ffo^^rntns'itiaelf.''  But;  he,  found  that  tKe  CJherokee  Nation 
nJOfc^fJAafflgx^;  be<»x«^  jurisdictional  limits  of 

tie  TJxn£eA  Stait^  ^th  the  Cherokees  a^5- 

Ipaawie^hoEb^inpm  upozr^e  United  States.  .  i 

-  Maishan  conblnded  that  Indian  tribes^'rather  than  being^  foreign 
g»«*i>«^'s"rti5ay;^  :W>rft  corractlyf  T>eriiap3>  be  denominated  dbnjestie^er 
pendent  nations  •  *  Se  iaien  invoked  the  tru^  relationship  by 
X«i5^ti4tW>g;r*i»^£-  th*»  rglationshap  o^  ^ti\e  tribes  to  the  Unjted  States 
"resembles  tiurf;  o£ar  ward  to  his  guardism.^. . 

i^:--Q3iis:  dnty'Ihas  always' been  recognized^y  '::h€  courts  and  has  b^en 
vsoibtt^y  characterized  as  a  "fiduciaiy"  relationship^  a'^trust"  Respon- 
sibility^ and  a  **guardian-ward''  relationship.^^'  ^iarshall*s  anal^p^ 
that  onrrlaw has  xKmlirect  parallel  to  this  trust-  relatJbuship  nas 
.^been  often  :emphasized  by  the  United  States  Supreme-  CS>urt,  whiidi 
has  destcxibed  the  relationship  between.  Cong:ress  »  and  Indians,  as 
**solemn,'»^^*hmique'>  <5r  ^Sstpecial,"  ajad  ''moral."  ^»  The  C6urt,-in  utiliz- 
•jfng^n^^  jreMVifenyLlly  foTfi^fal  lajiggage^  has  relied  in  large  part  upon 
pmitical  pi^ciples  which  have  •emerged  throu^rhout  the  history  of 
fcidian  jfiLffairs.  Al£|iough  CheroXsee  Nation  v.  •  Georgia  involved;a 
treaty,  later  decisions  iiave  found  that;  the  trust  relationship  >s 
ereat^^nbt  only  by  treaty  but  also  by'^ottier  methods  of  JFederal 
recognition  stxch  as  statutes,  agreements,  and  Esecut^ive  orders.^ 

trast  relationship,  like  the  Bill  of  Kighte  in  th&ilZmigtituidon, 
cannot  be  defined  with  precision  in  all  respects.  It  iAan  e^Tving^ 
^pmmic  doctr$t*-whii:h  has  been  expanded  over  the  yea^  as.  charting 
tmies  have  brou^t  <dianging  issues."^  IsTevertheless?'  ^^-iantist  .relation-: 
ship  is  a  mature  doctrine  alJout  which  several  gerreraliza^ons  can' 

ifisdnyJbemade.  n  '     /     -  .  .  '       .       iV^.,!  * 

TTptT^ftT^  tTTxat  title  to  land  is  one  iraportant  manifestation  of  the  tjust 

relationabap.  Title  to  land  in  Indian  country  is^Kel^  "b^  "the  United 
.  States  in  trust  for  the  t^be.  Ti-u^  land  is  not^iibject  to  taxacion, 
■  and  individual  Indiazts  on  trtist  land  ay^e  dEree  of  State^tsixes-**  Trust 

lands,  -and  their  resources,  m^st  be  managed  for  the^sole  benefit  of 

tlie  tribe* so  that  they  will  be^  preserved.^^  In/some  inshjnces^  land  is. 
-held'in  trust  by  the  United  States  for  individual  Indians-** 
.  tribal  funds  are  also  held  in  trust  and,  in  some  cases,  funds  are  held 

in  trust  for  individual  Indians.^'  ,  -  .  , /.  - 

XAnd  held  in  trust  f or  Indiian  tribes  or  individuals  must  be  carefully 

distinsnished  fr<»n  the^so-called  "public  lands,"  such  as. those  admin- 
_ister^  hy  the  INTational  Park  Service,  the  Bureau  of  Xtf»nd  "Msuaape- 

znent,  and  the'^FooC!^  ServiceTlinblic  lands  are  adminaStere<jl  for  the 

3»  Se«t_|e«w  Unitea  Stat^^'^t^aaon^  412  TJ.S.  "»91,  SOT  (1973) ■;  Seminole  NectiOn  t. 

.2SX-U^  £S»'2Sa  C2a3LS>  -  <7»ert»*fle3ro«*o»  TV  £ro««»«r»  ±an.  iCv.,  1»5  U^.S.  ©41.  6S4  -/ISSOV. 
« Clwnlbarv.  Jodletel  XHtforeemBt:  cft  tbe '^Federal  Tmst  Kesponslbmty-  to  Indians,  =7 
Star.  Z*>  Bar-.  3218*  1214— lS-C19'^^^mUia£tair .dted  as  *H^»Tnt>ec»-)- 


I^og^^^tSTe  Tarn  Comm'tt,  3S0  U.S.  6S5  i  flSC5>  :  U/QLel  A  Smtemarr.ylndUm.aatxatton. 
<XtnM»I  8<nrerirfjgnty_*nd  C«*<m«wnlc  Prvel"iwneot,  49  a^^Dalc  Jj.  Rev.  269  <19T3>-  ^ 

•  >*2S  'Orjj;,A  f  848.  -     •  *. 

•  »-Se«v-«.^  Cober  Topra  note     ppi.  97.  lo;$Mn'«-US.  '  . 
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pubHc-at-Iarge.  Different  rules  often  apply  for  Indian  trust  laijds 
S-hich  are  Md,  and  administered  solely  for,  tlie  affected  liidians.-- 

The  scope  of  the  trust  responsibility  exttends  beydiid  specific  real  or 
■  personiU  pro  which  is  held  in  trus-t.  The  IJinifcd  States  has  the 

oblieation^to  provide  related  services,  and  to  take,  othei- approi>riate 
'actiSns  necessary  to  -protect  tribal  self-govemjnent.=^  Th<4.  doctrine 
may  also  in^ude  a  duty  to  provide  adequate  social  services  to  In- 
diajos."  ^Tbese  conclusions  flow  from;the  basic  notion  that  tlie  trust 
responsibititv  is  a  jjeneral  obU^^tion  which  is  nV>t  limited  to  specihc 
provisions  in  Katies,  Executive  ordefe,  or  statutes;  once  the  trust 
relationship  has  been'  acknowledged,  administrative  action  is  gov- 
erned by  the  same  high  duty  which  is  imposed,  on  a  prival^  trt^tecr 

The  «bes  have  recourse  in  the-courts  if  the  trust  responsibility  is 
breached.  For  compehsable  churns  arising  before  1946,  tribes,  are^-pe^ 
"  miUed  to  sue  for  money  dama^  in  the  Jjidian  Craims  Conimission.  _ 
For  claims  arising  after  that  date,  the,  pcqper  court  is  the  U  Ja.  ^*>urt 
o*-Claims.»=^  Many  successful  suits  have  been  brought  for  loss  of  land 
and'  for  mismana^^ement  of  timber,  watef,  sixxd  mmeral  resources.- 

Tt^  addition,'  althou^ '^e  t rustJcesi>onsibility  cannpt  be  enforced  in , 
court  against  Congress 'itself,  executive  Jt>ffi<^als  aTe  subject  to  smte 
for  inimictive  and'de<Jfttraiory  relief  for  breach  of  the- trust  auty^ 
a:  leading  example  is  Pyramid  Lake  Paiuk^  Tribe  v.  MortOTu, 
F  Snpp.  :?52.  (D-I>.C.  19?r2),  where  a  Federal  district  court  enjoined, 
tiie  I>epartment  of  Interior  from-divert>n<?  water  to  a^Federal  prc?jec| 
owhich^reduced  the  water  Quality  of  Pyramid  Lake  in\Nevada,  Pyrarnid 
Lake  is  located  on  a  downstrcain  Indian  reser\'ation.  Xhe^^ourt  held 
that  the  Goveiimient'^  trust  responsibility  to  the  tribe  was  violated  by 
the  upstream  diversioVi,  eyen  though  the  diversion  \\as  .iJot  on^e 
reservation.  A  leading  writer  on  the  trust  relationship  has  emph  asised 

*  the  importance  of"  this  case  in- the -development  of  the  trust  reiation- 
shipti,,  -  *        "       ■    '    "  *       *  '  .  _ 

Tbft  case,  therefore,  imposes  a  duty  of  loyalty  on  Federal  officials,  'ipd^ug:- 
«««ts  that  -TTben  actions  or  projects  of  FederaT  asencicsconflict  vrtth  the  tru^ 
'  responsibility  to' Indians,  the  non-Indian  Feder^  activ?«S^onld  be  operated  so 
as  t&avcrfd  interference  "vrtth  Indian  t2Tist-prQperty.^^  -   *  **  " 

These  principles  clarify  the  cnicial  di^inction.bet"«^eeh  Con^e^  «^ 
executive-  agencies  in  the  administration  of  the  trust  lesppnsitality.  Al- 
-  though  Congress  is  not  subject'^to'suit  f or  violation  of  the  trust  resfjon- 
.  sibility,  a<pininistra^ive  officials.are  directly  accountable  to  the  tribes 
through  court  actions.  Administrative  agencies  operate  only  pursuant 
to'  delegations  of  authority  *rom  Congress-  Basic  administirative  law, 
princi^es  dictate  that  adm'ilii^trative  oflScials  dre  subje^ct  to  judj.cia.1 
review  for  most -situatipus  -in- which  they  exce^  their  delegated  au- 

•  thority-**  Accordingly,  Jjidian  tribes  and  indxvi<iua;ls  will' often  Have 
  X         ■      •      '  ■  -'  a    ■     —      .  * 

*•  Goben,  samra  imi^o  S,  p.  2ST.  «>bd  example  of  tba-dlBtiztc^on  is  the  TP^bUc  lAnd 

"    l^^lw  iKsds  were  expreralT-  exeoip^5^om:tliat  stady  of  tbe  pabUc  lands..  See  43  tJ.S-C. 

*  Vcb«mbepfc  snpra  note  20:  pp.  0217-20.  aii36. 124©i-48.  ^  *  — 

»cS*?nber»I  mpn  note  26,  PP-  1248-45.  See  sluo  AlPItC  Anal  report,  ^uipter  4.  below. 
»  ,^inM£iH9i^<»NM      VmUeA  Stttte*,  Sie  U.S.  289^  f  1©42)  :  ManeTtester  Sana  of  Pomo  Jn- 

■   asawtm  T.  United,  ffttttem,  363  V.  Sopp.  123S  (N.  n.-  Cal.  1973). 

•••25tr.s.c. »  70. 


«2»rr-s.c.  iTt5<».     ^  - —  ^ 

«  See.ffenerftLIsr.  Cbambcrs.  snpm  note  20- 

CbamberS.  sapra  note  20.  123^ 
»*5  T7-S.C.  If  701-06.  ♦ 

'  -  9S-ldO  ^T7-T  8  ^ 

^    .  ^  "  V     •  -  '   X  o 

ERIC         \    .  -     •     .  ,  y 
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iec(KU3e  agoiast  the  lAipArtment  of  the  Info-rior,  or  any  othefr  agency 

which  violates  th  ,       '   .  i 

Maiiy^lMiOT  aspects  of  the  trust  obligation,  extend  to  an  individual 
indxan;  where Vcrlie  or  she  may  be.  Tl|e  duty-to-  protect  his  tnbal  gov- 
-  ezmnenty  the  duty  to  protect  his  trust  resources,  and  the  duty  to  ac- 
knowle<2ge  his  tribal  idecntitv  continue  Tmdiminished  even  though  tlie 
individual  Indian  xnay  have  left  the  reservation.-  -  . 
.  The  sl^seorch  of  tins  Commission  shows  that  the  Bureau  of  Indian 
AfE^iaxs,  the  pnmary  agent  of  Congress  in  the  administration  of  the 
trust  responsibilityvhas  used  the  t^bust  doctrine  as  a  means  to  develop 
A  paternalistic  control  over  the  day-t^dav  affairs  of  Indian  tribes  and 
indiT^idna^^**  The  trust,  responsibility  calls  for  no  such  course  of  con- 
dxictu  Clearly>expf^^ed  congressional  legislation  calls  for  self -deter- 
inihation  and  self-government  by  Indian  tribes."*  Federal-Indian  trust  ^ 
larT?^,.  as  expressed  b^th  by  Congress  and  the  courts,  calls  for  Federal 
protection,  noc'Federal  domination. 

IrThe  Constitution  grants  Congress  broad  power  over  Indian  afiRCirs. 
ijhe  scope  of  thi§  power  is  extraorcBnary,  and  is  perhaps  cmialed  only 

the  power  of  ^he  Federal  ^Jovemment^ver'  inJemaTional  relations.  ^ 
0>ngress'  authority  ^  Indian'  a^airs  is  commonly  deferred  to  as 
'plenary,'- whicliJileaists  abscal]!^  -  V 

'.  1  ICndians  are  expressly  meiitioned  twice  iii  the  Constitution,  "Indians  ' 
not  taxed",  are  excluded  firom  the  count  for  determining  represoata- 
tiyes'^o^O>ngressI'"  Faf  more  importantly,  Congress  is^xpre^y  given 
power  to  "regulsite  Ccrnmerce  with  foreign  Nations, 'and  among  the^ 
several  States,  aAd  Vith  the  Indism.  -Trills-"  *®  Congress  has  ratified'  ' 
■many^treaties  w^th  Indians;  thn?  the  treatymakin^  power  and  the 


)wer  to  spend  money 
tvc  alsQ  bcjen  jasexl 


atlairs-{^ 


The  jSuprcme  <pourt 


for  the  "general  Welfare  of  the  United  States" 
to  support  Cpngress'  authority  over  Indian 

.  ,  ^   ,         ^  relying  primarily  on  the  <:olmmerce  clause  and  ' 

-the  treaty  making  power^has  recognized  that  Congijiess  imder'uie  Con-' 
^sititution'has  exclusive  power  over  Indian  affairs.**'  j  . 
.  The  plenary  pjower  over.  Indian  affairs- is  not  limited  to  federally 
i^ecb^nized  tribes^  but  rather  extjertds^tp  "all  dependent  Indiaii  com- 
munities within  its  borders."''*^  -There  are  several /instances- in  which 
the  4xust  relatioiiship  !has  been  terminated  but  later  restored  by  Con- 
gress.t*  The  trusi  relationship  may.remtiin  in  effect,  especially  in  areas 
relating  to -land,;  even  ^though  the  Bureau  of  IndiSn  Affairs  has  failed 
to  designacte  a  tribe  as  federally  recognized-**  Gfnus  Congress'  pcSwer 

-  ^Seport  ot  OT&Alc  S*orce  IS-  (vol.  a),  p.  T5.  See  ^so.Brvan  yr^tasciX  Counttr,  tj.S 

\  *^XX^S  CoDBttortloiu  axn^ndTnent      V»  sec>  ^> 

"*XT*S.  Ck^xtstltatton^  art;..  X;  8ec»  8,  clause  3«        '  . 
•"•^TT-S*  Couatltntloiu  art*  -H-  sec  2,*  clanse- 2  CTreaty  I*o>wer)     art.  I,  sec  S».  claiise  1 


^9gg)   ':   Y'r-y  — -T-^-:^^  <X913>  ;  Cr^.^r:mxfn^,  271  Tr^f.  467.  47X 

See,  e.jc^  tAieyUscnssioii  In  Coftleyt     SfsXlinger^ 2:1^  Tr-S/S4.  9<>  (I910)r 


^  (Oat  dr. 


See»  ^^,*-J^Ofnt  fTriJHU  Caunail  of  tHe  J^<tsMfmnaQu6ddf/  Trfhe       Morton,  52S  P*.  2d  S70 
2.975>  ;  kSL,Craii%.  T.  rirst  National  JSanJt,  324  F.  2d  ZZZ  {9t2x dr.  1963). 
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xeairlieB  all  Indian,  tribes  in  tlic  ITnit<;d  States^  includi^ig  terminatcKl 
a/id  ^nQfederally  l-eco-giis^ed^  tril;K!s;  the  question  is  -whether/ and 
to'whai;  extent,  Congress  has  chosen  to^exercise  thatspowcr  ill  regard  ^  ^ 
to  a  given  triEK?.  Th^  best  recent  'example  of  a  ^ull  congressional  re* 
-  sumption  of -the  Federal-tribal  rejationsnip  is^Uic  Menoininee -Re^torE^- 
r   tion  Act  of  1973,  where  Congress  restored,  the' torminated  Menomiiiee 
•  THbe  by^fexercising  its  plenary  power  over  Indian  aiTiiirli,**  ^ 

TVhile^Con^ress^  plenary  power  over  Indian  affairs  is"  extensive/* 
'  theTOdro,  limitff  on*  the  'power.  "When  tribal  or  indiyidtfal  pifoperty 
riglits-are  taken  a  way,"  the  tribe  or  individual  is  entitled  to  be  com- 
'  pensated  in  cash  ""-for  the  loss.^*  In  addition^  Cbn^rress'  plMiai^'-  power . 
*V  over  Indi^n^  is  subject  to  other  constitutional  iimitations  lipon^coti- 

gr^ssional  .power,  suQh  as  the  Bill  of  ^l^ights,."**-  .  .  - 

-  .      It  16  Congress,  not  thd  Burcatf  of  Indian  Affjairs  or  any  other  ad-  # 
V  ministrative  Agency^js^hich-^  tiiis  plenary  power. ,Tlfose  agen*,- 

.cies  hold  only  such  powers  bver^ Indians  as  Cbn^ress  has  ^ranted  to 
them^^*  Cqurte,  therefore^  have*  stria cji:  down  admiwistrative  action  over 
.  In diaiis  .because  the- action>was  liot  within'the  scope  cf  authority  dele-^  . 
*    gated       Congress  to  the  agency,  even,  though  Congress  itself  clelirly 
-had  the  pow^r  fb  take  the  action  in  question****     '  ^  *         . . 

Congressicmal  actipn  in  furtherance  of"  its  plenary  power  ovei:  In- 
dians is  not  Violatiyfe  6f  the  Equal  Protection  and  ^ ue.F^rocesS  Clauses,  1 
'    which  prohibit  disc^min^tion -6n  th6  basis  of  race.  The  trust  relition-^  * 
ship*  jurisdictional  patterns  in  Indian  country,  and  Federal  programs^  1 
f©i;  IndiansTare  not  unconstitutional  '^reverse  discrimination' '  because  ' 
^  tfiey  result  in  a  special  status\^6r  In'diaijs.  The  reason  ^pr  thi3  is  tKatj 
"    the*  United  States'  relationship  with  Indian  tribes,!^  pqlitical,  not  « 
racial,  in, natuise; -plenary  poT?^€fr  is  intergovernmental  in  character  and 
^exists  between ^the  United  States  an<|^  the  tribes  in  their 'capacities  as  ^. 
governmehtis*  The  Siaf/reme  Court,  in  rejecting  arguments  based  upon- 
the  Equal  i^rotection  and"  I>ue,  Process  Clauses,  has4,upheld  a  Federal 

-  hixing  preference  for  Indians^  affirmed:  the  jurisdiction-  of  trijjfgtl  • 
courts  over  tribal  members;  smd  upheld  reservation  -tax 'immimity 
j&rom  State  la^."  .  .   '       :  ^       -     /  "  \ 

I'owers  which  spring  from  concepts  of  natural  rifrht'and  justice  are 
premised  on  a  measu^re  of  consent  by  t;hegbverh€rd.*'Ilie  history  of  Fed-  ^ 
eral  dealinsrs  with  t5ie  Indian  x>eople  has  much  too  of tpn  been  rule.  .  ^ 
,  '  based  on  power,  rather  than  on  consent  of  the  g<jVerned-^^:'^    ^  ^ 

I>EFr3;mox  OFT>rDtA^ :  TRiBAiLr  ^MjEr^Eitsxrxp  ^ 

TTho.'is  nm  Indian  ?  ..EaTly  judicial  decisir>ns  held  that  an  Indian  js  a 

-  person  who  is  ethnically  or  legally  part  of  his  or  her  tribe.^-  Recoghir^. 

,  In  nil  of  tbe  Ions:  lilstopy  of  Coiairrcss*  deallsjrs  wltli  Xitdians^  th^re  Ift  only  on<*  lofttance 

In  Tpcliich' conjrrewlonal  power  h&s-hwn  owrtiini<Kl  hy  ttieTcourrtR.  United  Stfttm  v.  C^T^tJclrtttfl^ 
2/1  10e7 OtH  dr.  1974>.  Compare  United  BUitcs  v,  JLitt^leope,  44  TU-S-I^^W^  4361 
<.%pril.  19TT).  reversing  523      2d  400  OtH  dr.  lOT:>).        ~       *  ^  ^ 

•*  5^^*  e^gr-  C7»<Jefr  Stutea      Creeh  Nation,  295  U.S.  103  (1935)- 

^^ohen^rSnpraTTiote     p.  91.     '     ^     ^  , '       ^         -  -  ^  ♦ 

*•  C^lien.  stapra  note  3»  p,  lOO,         ^         ^  ^  '  . 

-  ICuiz  V.  Jfortrm.  415  tT.S.  190  <'l97rr).  ^  -  ^     ,  , 

3ro/^on  V.  MMcnri.  41T  U.S.  .*535  (ir>74>     FiK^u^  v.  nS/ttrict  Court,  424  U-S.  <IS2  f  T076>  ;  , 

Ifn^        Conf^ertzt^H  f^aZi^h-  ^^  IToofewxi  TW7>r>y#=— TT.S,  ,  5»4>  S.  Ct.  1G34  (107C). 

..M  X^n<rWo// v.-R^itcT^eocfc,  1ST  U.S.^53,  505-66  (190:ic).  *  . 

« Cobcn.  rapra.  notr.  3,  p.  2.  , 
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tipn  by  the  tribe,  oiwc  giycn,  was  iidt  easily'  lo^ft."  This  Coniinission  has 
found,  lor  exazopIeH^that  olf-reservatictfi  4jtSiian  pKJoplc  icl^Mitifj^  them- 
selves -ia  thcj  xjontqsL^f  their  tribal  afSiiRtion.**  The  tribe's  power  to  * 

^lletermino  it^own  jnrombersliip,  that  is^ndiWdual  identity  as  an.In^. 
di%ii^  has  been  repeate<i[y  recognized       the  courts;  the  power  derir<^s 
from  the  tribe's ^atus^as^a  distmct^ political  party The  tribe's  power'- 
over  its  ovm  mcigcibership  i^  the  starting  point  for  anj^  disciis$ion  of 
Indian  identity^ ,  *      -  r 

Huf  Congress  can^*  and  has  J  passed  laws  to  define  Indinn  status  for  ' 
some  Federal  pnrrK^es.  Althou^rh  no  statute  had  laid' down  a  ^pneral 
definition  of  ^Indian,"  ^  Congrress  has  so^metimes  set  standards  to  . 

^N^^fine  Jjih^nui  status  for  special  purposes.  Older  le^slation  usc5  vari-'' 
ou^^e^rees^f-Xndian  blood  for  different  tribes,***  but  those  stansi?Lrds_. 
were  gftesx  arbitrary*iind  conflicted  with- tvib*^!  provisions-^*  Recent 
congressional  legislation^  however^Jias  avoided  these  conflictji  and  has 

fiven  recognitipn.  to  the  primarj^  tribal  interest  in  membership  by 
efining  "Indiah?  as  a  membex  of  an  Itidiaii  tribe.^* 

^  In  the  are&  of  eligibililTV  for  Federal  services,  the  Bureau  of  Indtjan 
A-ffeirs^and  other  Federal  agencies  must  work  \^ithin  definitions 
by  ICfongress.,  For  example*  the  Indian  IReorgani^tition  Act  of  193^ 
eontains  a  definition  of  **Tndian^^  for  the  implementation  of  that  Act* 
ThaC 'definition  includes  all  members  of  federally  recognized  Indian^ 
tribes  regardless  of  <^egree  rff  Indian  blood,         ^  "      ^  -  ' 

I>espittf  that  statutory  deHnition^-the  Bureau  of  Indian  AfTairs  and^ 
the  Indian  Health 'ServicV^  formiany  3*enrs  defined,  "Indian for  pur- 
j>o^ics  of  eJnployinerft^preference      any  person  who'was  a  meniiber  o.-f  a 

-federaHy  recognized  Indian  triho  and  one-fourth  •  or  more  ^Indian  ' 
blood*  This  administrative*  oriferion  waf?  challenged  in"  court  as  beinc: 
contrail?  to  the  definition-  in  th*"  IRA.  The  Grov^mment  concedes!  in  a 
fiftal  judgment  that^the  5statutoiJ>\de^nition  in  the  IRA  oontrolledf^^ 
Similarly*  a  recon^  Supreme  Conr^^Tra^ie  found  that  the  BIA  had  acted 
imjiroperly  by  denying  welfare  sery^ices  to  Indians  living  *^ear'*  reser- 
vations while-providing  the  benefits  to  those  living  •^on^J  reservations.^^ 
Ag^in,  the  reasoning  was  thdt  the  BI«V  was  acting  c6ntrart*^to  con^ 
gressional  direction  iqt  denying  benefits  to.tri^l  members.  *       ^  /  r 

In-most  circumptances.'tlienr  a  pei^son  is  an  Indian  if  that."per*^pn*s 
tribe  recognizes  him-or  her  as  aA. Indian/ That  ^eans  that 'the  tril>e* 
as  a  political  institution,  has  primai-y  resi>onsibiljty  i:o  detjermine  tribal 
membership  for  purposes  of  voting  in  tribal  elections^  property  dis'-  * 
tributions,  exercise  of  treaty  rights,  Indian  preference,  and  other  rights 

~    "    \^ 

«*  E,jr-.  KL.  Uew«UTn  and  E.  Soebel.  The  Cbeyenne  Way  :  Conflict  and  Case  I*aw  In  Primi- 
tive Juriapnidence*  d»t  3  -  -  ■ 

**R#?pont  of 'Tawfe  ForceVTTI.  p.  12.  .  , 

•»  See.  e.c..-J'attenrM  v.  CounoU  of  Sencta^  Katlon,  ^.XT^fSd,  157  N.E.  C102T)  r 

n^lnwtre  inA^a-nm  CAeraJf^e  3ra£i<m^  193  U.S-  12T  (1904?  ;  CA«ro3b<e  Tnferm  e»rr^i7«  Can^m^ 
203  U.S,  Te,<X90«).  •    .     .  .  ,  . 

»     « Cobezu^npra  note  2,  c    *  *  ?  . 

^  Kee,  e^ir.*  Colien.  itapra,  not*^  3,  *  *     ^  -  *  •  •  ♦  f%. 

^  See  memora^dain  to  Ernest  Stevens  from  Jerry  Strans*  Wilkinson*  Craimn  A  Bark«»r  >| 
on  enrollment  nqalrements  of  fckieraily  recognized  tribes,  Jan.  25»  1977  (memorapdam  In 
Commission  files) -  ,  ^  . 

a*S^.  ^.c-  1^  tT,S.C-  f  4r>Obta.)  r Indian  Self -I>etermlifatlon  and  Kducatlon**^  AaWstanLoe 
A<!t  Of  19T5>  ;  2S^T7.S.C.  {  47^  {Indian  Reorsanlzation  Act)  :  2S  JELS.C.  ~\  14^2  fb)  CIndlan 
financing  Act  of  lgT4)^  :  -        ,      '    T  «^ 

.  ••TFAJSn^  T.  Unlteit  ^fffte*^.  civ**  Ko,  T3-300T  (X>*S.I>.  1975 >.  For  a  more  detan< 
sion  of  this  issnew  see  Keport  of  Taslr  Korce  IX  (voL  1     p.  IIO 
^J^uts      Mortott,  -415  U.S.  199  (1974  i. 
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■) jBrifSng  feom  tribal  jsiieinbership.*'*  IMaiiv  tribal,  provisions  call  for 
■  ^isjlo^^  blood  of  the  particiilar  tribe  but  tribal  pror 

-jviaqns^na^^Tiadely.^  A^^^^^  as  much  as  one-half  de^ee], 

of  tribal  ,^16bd  and  a  small  number  permit  anv  descendant  of  a  tnbal  " 
-i^exQ^  the  bl<yS  quantum-^  For  tribal 

'  Piirp<^^  th^tribal  definition  is  fmaL  Absent  express  congressional' 

:^oiif  the  JB^br^  Indian  ASairs  teis  no  power  to  alter  tribal 
•^^^Jeiqaamation^  • 

Indiax  Trea^ties:  Cokxerstoves  of  Indian  Law  * 

.  ..  'Indian  treaties,  -^diiohhaye  played  snch  a  central  role  in  the  develop- 
ment of  Indikn:3aw  and  poligr,  were  negotiated  during  the  18th  and 
19th  centarie-3.  .  Tb^  lewdly  binding  agreements  were  made  between., 
governments,  tJhe  United  States  onvthe  one  ha^d  and  the  trijbes  on 
the  other.  Thc>vrH>urts  have  treate:^^  !^^  parties  as  substantial  e'jiuals; 
both  ad^  jE^greei  to  compromises,  with  the  tribes  giving'up~craimtS"to" 
..vast  areas  of  I:itnd  Treaties  were  negotiated  in  ths:  field  by  members 
^of  the^eiecuidve  biSinch  o£  the  Government,  and  vfkj^  into  effect  after 
beiifg,:teti£ed  by  t^^  Senate.  Unless  abrd^ted^'-^.e,,  breached  orl 
^  brok^)  i^^s^bsec[uent  Federal  statute  in  whSe  or  in  part,  treaties  re- 

'  •  Indiaii  treaties  are  superior  to  all  State  laws  and  are'entitled'^to 
etfual'dignitv  with  any  Federal  statute.  They  are  the  "supreme  law 

,pfthelima.">^      '  —    \  -  '^r  ■ ,    V  :^ 

until  1871  when  C<^STess  passed  legisla- 
tion wMch  ^brought  future  treatymaking  witK  IndSit'^bes  to  an 
end.^  After.  1871,  no  further  treaties  were  Negotiated  but.tHe  United 
States  continued  to  deal  with  Indian  tribes  in  essentially  the  -same 
manner,  through  "agreements^  which  are  ratified  by  both  the  House 

„  and  the  Senate,  Executive  orders,  and  statutes.**       .  . 

Treaties^  wMe  an  extremely  important  part  of  Federal  policy - 
tojraid  Indians,  were  by  no  means  the  only  method  used  to  deal  with 

/Indian  tribes.  ITie  Trade  and  intercourse  Acts,  which  regulated  trade 
with  the  tribes  and*  controlled  the  liquor  traflSc.  ^ere"^  another  major 
meajasby  wfiich  Congress  d^t  with  the  tribes.**  Treaties',  however,  de- 
setre  fecial  mention  because  of  the  important  legal  rights  which  they 
establish,  because  of  their  .importance  in  the  deyplbpment  of  Indian 
Jaw,  and  because  of  tfieir  great  significance  to  American  Indians  today. 
,  The  courts  have  always  interpreted  treaties  inji.  manner  favorable 

r  to;  the  tribes.  The  historical  realities  of  brutal  and  ineqtiitable -rela- 

!  ticins  with  Indians;  along,  with^. the  serious  language-problems  exist- 
in^^  during -the  treaty  negotiations,  led/to  the  development  o£  three  . 

.-bsScjcanons  of  ti^^ 

«-ror  dfiicassfon  of  the- dtffereat  policy  qnestions  raised  by  Indian  identity  for  purposes 
of  tb<?  preference  statntes,  aee  Kcport  of  Task  Force  DC  f^oL  1 ) .  PP-  1S5-219.       -  . 
'  '  ^  See  note supra- ^  '  ^ 

^ -\-«Colien;- supra  notes,  p.  114.  ■         .  \ 

->*Trnlt*d  Ststejr  .  Constitution,  art.  VI.  sec  X  This  provision  applies  trltb  rexrord-  to 

Indhm  treaties.  Woreetter  Gtorfftd;  Zl-ZCS.  (6  Pet.)  515.  559  (1832).  Treaties  are 
"  «UT>erfor  to  State  lam.  liicludin?  State  constltntlons,  Saueyutein     iynAam.  100  TJ.S^  48S. 

490  r  1880)-,  and  are  aeeorfied  equal  dl^lty  -with  Federal  statutes.  See,  e.&,  Edye  v.  Polcrt- 

«<m,  112  U.S.  580. 599  (1SS4)  :  Beid  t.  Covert,  354  U.S.  1. 17  (1957), 

Se«;e.R:-.  Antoine  v.  WMhinffton.  42<i  VIS.  194  f  197S), 
«».Francl«  Panl  Pmcha,  American  Indian  Policy  la  the  rorsnattre  Tears,  ppi  1-4  (1962) 
(Harrara^T7nlT--Pre«8).     ^-    -  '       '  ^         '  ' 


^■■'r^^^^^  ea^fessTCBDS  in  tileataes  mtzsfc  be  resolved  iii  favop^ 

Ts  -'-::\y:^^<3^  ■      \ .  ^  - 

■r.     g>;/IVft^  as  liKe  TT^rji^ng^  tEemselves  would.'/ 

^  favor  of  tlie Indians;"  ^ 

-  "  es5>ansive  rea;dmgs  of  " 

jOa^  tlie  vzord  f^trust,^  or-^simnar^ 

: tHe  coiirts  liaye'implied  tibte  existence 
v^irf'  a.  trc^  ij-eld  as  - 

?!^fVi<TTATi  l5imir^Q^^>:nft  Held'^rlias  bee^  to  include  p^i.t>vision  for  .  - 

^  KmrtnT^g        it<ih^^  ^^fsy^  TS'eaty  provisions  ;?:eServing  tihe  riglitto 
-SEsfc  liiave  been  lield^  to  reserve  ap-  ^ 

rpzop  non-Indiaii  land  to  gaiii  access  tO'<>n-  " 

reservatiim  sites.^^  HSie  Snprieine  Cfenrt  lield  recenl^  general 
■  >']^a^^  Tribe  served  to  bar  the^/ 

opeiatibrt^^  tipon  liidjans  in  Indian  cotintiy-"  -     ■  \ 

^J^  T^J^  reservation  of  sufficient/ 

use  is  implicit  in.  Indian  treaties,  lias  been  developed. 
^  afi?rmed  by  tKe  Snpreme  C^urt.  XTndeirt^  doctrme, 

^  preempt  any  other  rights  estabiislied 

.  by  State  law»T*^7he  fishing  rights  decisions , in  the  Nl^rthwest^iro 

•  ano^i^  the  canons  of  construction  hav^e^rotected: 

^  ^Imisic  treaty  rights  from 

On©  of  &e;  most  significant  elements  of  liidian  tre^trsr  law  is  that  ^ 
Tn<?i5iT>  treaties  ypere  not  a  grant  of  rights  from  the  United  States. to 
the  tnbe^ib^t^^ther  a  grant  from  the  tribes.^  the  United  States. 
TKlus,  all  sovereign  po^rers  of  tribes  are  re€ained  imless  expressly 
granted  away  l^y  the  tribe  in  a  treaty  or  expressly  taken  away  from  the  ^ 
trib^bv5*ederal  Statute.'*  - 

Indian  treaties;  then»  are  not  to  be  re^Col  in  a  neutral  way.  The  ooui^  - 
ha ve  f oimd  fiiat  the  historical  circumstances  siirrounding  treatj^  nego-  * 
tiations  i^require  miles  of  construction  which  cut  in  favor  of  t^he  tribes,  y 
:   IQuiiian  treaties,  like  international  treaties^  can  be.a^rogat^^  by  Con- 
gress*^ Questions  of  whether  Congress  actually  has  intended  to  abro-  > 
gate  treaties  havie  arisen  frequently.  The  issue  often  conah^  up^.;rrhen: 
a<ii3cdnist^^  argue,  that  general  Federal  statutes,  which  do 

iiot  jmentioh  Tndian  tribps^  regulate  hunting  and^fishii^  rights,  wetter 
rights,  niineisi-1  rights,  jxirisdiction,  and  rights  to  the  rej^ention  of  lan<^^^ 
'      crucial  point  is  that  only  Congress  has  ttie  power  to^brc^ate  Indian 
treaties  or  otherwise   regulate .  Indian  affairs;  the  administrative 
.Jatgeri^  seeking^  to  limit  Indian  rights  inust  have  specific*  delegated 

'^  ^:^Mc<:Uma7Um  ^r,,Sta^  Comm'n,  4JLX  rf.S.  164»  IT?^:  <l»r3)  :  Carpenter       Slimo^  250.  

■  U.S.^63»  367  (Xd30).  /  -  :"  .  .^,f' 

^OTtoctato  Jraticm.  V.  O^Jaltoma,  397  U.S.  620,  632.  <1S70)  :  Urfited-  Statps^  y\  Shqshonec 
/  rWftff^ 30^  U*S-  2J.l*  116  (1.038 >-  *     '    '-      '      J         ---r"       -  ' 

^Ohoct4^to  Ifatiw  V.  United  States,  ZXS  X7-Si  423,  431— C2  (1943)  ^  tTuZcc  v.  'Washinfft^n^ 

315  T7.S.  6&lr  e84r^  (194^).        ^        ,       ^  ^ «     ^  -  r^  ^t^'^^'J 
«  Sro/e-fi^,  t/fc«raJfcee  A'aWon  V.  Oeoroia.  30  IJ.S/  f  5- Pet.).! 

See^  e:gv,  Jtf'etiomtee^  !rrf&«      O'n^ed  Sf ot«j.  391  U.S.  404  (1^ 
▼to  See^e.s^  J7^«etf  Tr<mr>t»>198XI.S.  371  C:^905)*^  / 

^3€eOlanahm     State  ^d^r  OomM'tt,  4X1  U.S.  1G4  C1973).         /  ^    '        ^      ^  «  ^ 

.    -'^'Winterm^^  Ustit^  States,  207  U-S.  564  (ldOS>  ;  Arizona  V-  Calilonia,  3T3  IJ.S.  546. 
599-sWO  C1963>.-  /  *  .  V 

TT/s^e^  ^1S^-lJ^Ut^  States  v.  'Wasltinoton,  525;3V  2d  676  (9tli  cir.  1975>  ;  j^c^appjr  *^vrt££ft^ 
<S29      2d  570  (9tlx  ctr*  1976)^  /  -   *  :  . 

"ncrnitevf  iffto^eit  V*  TTinana,  198  TJ-S/371  {1905>  :  Winters  "vJ  United  J^tate^,  207  tJ.S.  564 
*    (190S)  ;  I7n<tetf  £fta*e«  V.  ;5anm-Pe  jRJ2..3a4  U.S-339  il042>./'  3. 


atlthority  from  Con^^css  before  it  can  abrogate  a  treaty  or  otherTrise 
^miiiasir  liidian  rig:nts.  .    •  "        "     ^     •  - ' " 

The  ^courts  liave  cut  back-  on  adimnistrative  action  affectmg^^  treaty 
rights  bv  requiring  very  e:!;:plicit  dire<rtions  from  Congress  to  the 
agency.  Absent  fucLl  a  iihovring  of  congressional  action^  treaty  righ^ 
remain  iiitact;  treaty  rights^^t^annot  be  abrogated  ^^n  a  backhanded, 

^sryj^  "  Although  the  la^  is  not'fully  consistent  in  the  area,  the  better 
reasoned  cases  hold  that  treaty  rights  cannot  be  eliminated  by  admin^ 
istrative  action  iinles^  thei^e  is  a  specific  congressional  statute  which 
identifies  the  specific  affected  Indian  treaty  rights  and  which  states 

;that  it  is  the  intent  of-Cor.grcss  to  abrogate  such  ri^hts.^^  ^s^o  Sapreme 
CJourt  case  in  the  last  50  years  has  upheld  any  asserted  abrogation  of 
an  Indian  treaty-®^*  ■  ^    ^  - 

^ 'jThe  principles  discussed  above  were  developed  in  the  con  text  [of 
Indian .  treaties.;  if  those  principles  were  limited  ^lely  to  treaties, 
many  tribes  would  not  benefit  from  them  because  many  reservations 
were  establishedjby  Fedf^ral  action  other  than  treaties.  The  courts  have 

^recognizedj  however^  that  treaties  sire  but  one  iriethod  of  dealing 
with  tribes  and  that  treaty  law  is  generally  applicable  to  agreements, 
statutes-i  and  Executive  orders  dealing  with  Indians. 

The  trust  relationship,  for  example,  was  first  applied  to  the  Chero- 
kee treaty  but  has  si'^.ce  been  appUed^in  numerous  nont reaty  situa- 
tions.®^ Thi^  rules  o£  r.reaty  construction  apply  not  onl^-  to  treaties  but 
also  1:o  statutes-^  SEuntihg  and  fishing  rights  can  established  by 
methods  other  than  treaty .^^  Similarly,  thr  Supreme  Court  has  ruled 
that  exclusive  tribal  jurisdiction  can  be  established  by  agreemtnt  ot 
Executive  order,  as  well  as  by  treaty.**^ 

Indian  treaties^  therefore,  are  an  important  foundation  of  all  In- 
dian law.  3^Iost  earlv  court  cases  involved  treaty  tribes.  Policy  changed, 
however,'  and  the  tJnited  States  began  to  deal  with  Indian  tribes  by 
other  means,  such  as  Execiitive  orders.  agrt*em'ehts*  and  statutes.  W  hen 
those  nontreaty  tribes  came  into  court,  the  rules  of  construction  gov- 
erning treaties"  were  applied.  '  .  ^  ' 

' — ^^While  tliis  discussion  has  "focused  on  treaties  as  law^  any  discussion 
of  treaties  would  be  ■ihconiiileter'Without^n-ienti^  of  their  symbolic  and 
moral  significance  to-tEeTCndian  people,,  Unlite  almoj?t  all  other  docu- 
ments i3ir-Ai]^io--A.merican  law.  treaties  are  seen  as  moral  statements 
which -represent  the  *^word  the  nation*'  and  the  "'sanctity  of  the"  pub- 
lic f aith.*^  ®^  An  Indian  treaty  is-^^a  b;riwajrk  against  State  encroach- 
ment *  *.  It  is  a  rnonumenr  to  past  ^ruiXt :  and  effort s-to^change^the 
law  include*  in  the  valves,  evidences  of  continued  uneasiness.^' 

■  '  ^  •      '  ^  '   c  .  ^ 

WMrnominec  Trihe  v.  United  States.  :i01  U.S.  4<M.  421*  (196S^^ 

H  s«i*  e.p..  United  States  v.  TTHxte^  50S'i\  2d  45-3  fStn  cXr,  19r4>  ;  wniMnKon  &  Vollcman, 
'"Judicial  Review  of  iBdinn  Treaty  Abrogation  :  "As  X«oufr  as  Waxer  Plo-ws^  or  .Crass  Grows 

XTnrm  the  Eai-tli**  How  X.on^  A  Tline  Is  Tbat ?•  63.  Cal.  I*.  -Rev.  COi  ( i^r^^)- 

/^In  J^^JP.C  V*  T^us€arx?ra.  Irtdiart  2^ation,  362  TC.S-.SO  (1960>  a  taklnfr  of  Indian  lands 
was  upheld  Tjt-  the  Courts  but  the  majority  opinion  sqxiarely  iield  that  t:he  lantls  In  qnestlon 
were  ''not  $:nl>ject  to  any  treaty*^*  362  U.S.  at  a23*         ^      ■         ^  . 

«  Chambers*  snpra -note  20.  pp.  1214—15.  See,  e.jr-  United  States  v.  A^htanttm  IrriaotUM 
l>i^trict^  236  F.  2d  321  f9tli  clr.  195C)  ajid  ZJitSted.  States  WalJcer  Hivct'  Irrigatlofh  X>iS' 
in'cf:  104       2d  334  (0th  cir-  1«30>.  >  *  - 

•%  See.  e.jr-  JLntoine  v.  Wash*n£rton,  420  T7-S-  194  {1075). 

See,  e.ir,.  ^AJttoine  v.  WasHinotOTt,  stipra^  . 
^JPerrin  v.  United  States,  232  U^S.  478  (1914)  ;  risHer  v.  District  Cour-t,  424  TJ.S/  3S2, 
96  S.  Ct.  943  f  1976). 

^  Un<ted  States  v.  "Winans,  198  U.S.- 371,  3SO  (1905)  ;  Ward  v.  Itace  Sorse,  163  TJ.S^ 
504.  516  ilS96) 

«^^3iIonroe  JPrlce,  Law  and  the  American  Indian^      294  (1973) • 
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Xhis..  Comn^on,  in  hearin-  after  hearm-,  has  seeii,€hat  ^en- 
ca^  Indians  rigrlitfully  expect  Siat  this  Nation  ^'^<=«>^^^^.J^. -^^^^^^ 
th«  solemn'promiies  niade  in 'these  old^  laws:  ^he^^n^it^ion  is 
S  old  law,  toot  Thiis  T^liile -brevities  can  be^broken  bv  C^.^^^.^^^ 
e3±reme  action  must  be  truly  a  last  resort.««  As  Justice  Hugo  Blarf. 
put  it:  "Great  Nations,  like  great  meu.  should  i^^^.  tJ^^^J^^^^i^ 
^dian  treaties  are  among:  the  very  few  laws^  our  society  which  raise 

thos6  kinds  of  issues-      '  t  ' 

licnrAK-  CoxTrrrEi- 
'r%*K  lakCPORXAircE  OF  jxTRisnicnos*^  .  ^ 

"Jurisdiction"  ^unds  like, an  arcane. word  for  la^^T^s  only.  To^^ 
erv-ation  Indians,  it  is  far  more  than  that.^^  Jurisdiction  is .  a  ^^^'^ 
rsality  which  lias  a  direct,  dramatic  effect  on  their  day-to^ay  hves. 

Sovereignty  Refers  to  the  powers  of  a  government.  Jurisdiction,  as 
used  hereTrefers  to  the  human  conduct '(subject  matter  jiirisdiction) 
'^HT^  to  the  geographic  area^^tOTitorial  jurisdiction)  over  which  a  gov- 
ernment's lovrreign  powers  can  be  eserted._The  question  ^  whe^er 
conduct  in  Indian  country  (which  usuaH:ymeans  aU  land  witluQ.  res- 
ervation boundaries)  wHl  be  regulated  by  the  legislatures  and-  courts 
of  the  tribes  themselves  or  bv  the  State-or  Federal  Government.  ^ 

Tribal -councils  (tribal  legislatures)  and  tribal  courts  possess  oi^g- 
dnal  jurisdiction  within  Indian  country.  As  a  general  rule  the^ta^ 
have  no  jurisdiction  over  matters,  involving  Indian  tribes  or  Xnrtian 
pfeople  in  Indian  countfy  absent  a  Federal  statute  givnag  them  luris- 
^Son.  Accordingly,  absent  Federal  autfionty  to  ^  State^all  Ii^n 
reservations  wi^Si  a  State  are  -islands  where  tiie  laws^  the  State 
cannot  reach  Jhose  islands  are  governed  by  the  institution  o±  "ttie 
tribes^o-pSTiTanother  way,  the  laws  of  Arizona  have  no  effect  for 
ost  r>urp^es  in  Kew  Mesdco  or  Utah;  Absent  express  Federal  legisla- 
tion, the  laws  of  Arizonr  have  no  efiect  for  most  purposes  on  tiie 
Fapago  and  3S'aT^ajo  reservations.  Only  Federal  legislation  can  change 

that  pattern-  _        ..         ^  ■   l 

For  its  part,  the  Federal  Government  Assesses  and  exer^is^  only 
that  jurisdiction  which  the  .Congfess  expressly  provides  for,  even 
t'iou«^h  potentially,  its  plenary  authority  is  -qH  encompassing. .  ^  > 

Jrmsd^Gtion  is  b93ai  criminal  and  civiL  Criminal^  cases  mvolve 
wrongs  against  the  public,  ranging  from  disorderly:  conduct  to  mur- 
der, whidBi  become  tk&  subject  of  prosecutions  resulting  in  3mT:>nson- 
ment  or  fine.  If  a  legislature  has  jurisdiction,  it  can  defii^  criminal 
coliduct  in  many  areas  which  are  especially  sensitive"  to  Indians,  sucn 
as  questions  involving  hunting  and, fishing  ri«rhts-  The  exigence  of 
jufediction  will  determine  whether  crimes- will  be  defined.  J^yjtribal 
.  councHs  or  by  State  legislatures  or  Congress-.Ctuestions.  of  crammal 
jurisdiction  will  also  resolve  whether  violations  of  such  criminal  laws 
will  be  handled  by  Indian  or  non-Iadian  judges,  jurors,  prosecutors, 
policemen,  and  jaalersl  / 


lie 


Crimmal  jiirisdiction^  theiLy  will  determine  wliether  crimes  in  India.ii 
col^mtr3r  are  tried  in  tribal  courts  by  Tndians  ;  in  the  local  State  courts 

.  wHere  hostility  b^non-Indians  is  often  anreat;  or  in  J5*ederal  courts 
wnich.  are  often  inconveniently  distant  "from  the  reseryations  but 
wiere  there  is  usually  less  antagonism  against  Indians,  ifii  some  situ- 
ations,  two  governments  can  have  ^^concjirrent"  jurisdiction*  T^ia^  is, 
it/is  sometime  possible  foi^  a  crrmrnal  defendant^  be  tried^in  either 
tribal  or  State  court  f  or  aJle^d  criminal  conduct,  lix  other  situations, 
it  is  possible  that  a  criminjU  def aidant  could  be  subject  to  the  con- 
ctirrent  jurisdiction  of  €ather  the  tribal  court  or  the  Federal  court. 
Tti  most  cases,  when  two  courts  have  concurrent  jurisdiction,  iixB  in- 
dividual will  be  tried  and  puni^ed  in  the^court  where  the  case  is  first 
prosecuted.  .  -  . 

i  CSvil,  as  opposed  to  criminal,  jurisdiction  involves  private  or  xnoi- 
vidual  disputes  such  as  d^bts,  automobile  ^accidents-  and  disputes  over 
teases.  Governments  also  pass  civil  laws. in. critically  important  areas 
such  as  child  custody,  education,'  zoning,  _  domestic  relations,'  envi- 
ronmental planning,- and  alcoholism* ,  A«:ain,  the  civil  jurisdictional 
issue  is  tnuy  fundamental:  whether  these  important  laws  affecting' 

.idEndian  country  will  be  passed  by  tribal  councils  or  by  nonr-Indian^ 
legislatures.  Similarly,  the  question  arises  as^  to  which  government's 
courts  have  jurisdiction^  to  hear  civil  cases-:dtribal  courts.  State  courts, 
or  Federal  courts*  As  with  criminal  jiirisdGLction,  in  a  limited  nmnber 

J  of  situations,  there  can  be  concurrent  civil  jurisdiction  between  two 

■  courts.  ^  *       .  . 

Jurisdiction  to  tax  has  been  the  subject  of  continuing  litigation,  and 
deserves  special  mention.  .The  States  have  sought  to  increase  their 
revenues  by  taxing  persons  and  activities  on  the  reservations.  An  in- 
creasing number  of  tribes  believe  that  tribal  taxation  jurisdiction  is 
essential  to  the  long  range  economic  viability  of  tribal  governments^ 
The  problem  is  twofold:  For  most  purposes,  reservations  are  immuiie 
from  State  taxes;  individual  tribal  members  and  struggling  tribal 

-businesses  badly  *need  those  exemptions.  On  the  other  hand,  tribes 
themselves  have  po^wrs  to  tax  persons  and 'activities  on' the  reseirva- 
tior^s-  Future  tribal  econoinic  self-sufficiency  may  well  depend  upon  the 
continued  existence  of  that  power.  -        i  •  •  ^ 

-  'The  discussion  which  follows  provides  a  general  outline  of  the  jur- 
isdictional pattern  in  Indian  cbimtry.  A  niore  <ietailecL  analysis  of 
each  of  these  areas  appears  in  chapter  5  of  this  report. 

ixnrajN"  cou-N'JL'it"ar  -        -     -  -  ^ 

•  Jurisdiction  is  often  a^guestion  of  the_spe<^Lfic  gep 

is,  covered  by^the  sovereign  powers  of  a  given  government*  TJsusLlly 
Indian  juris3ictioh 'cases  inv:3lve  disputes  within  reservation  bounda- 
ries. TK^e  technical  term  ^^Indian  country/'  however,  is  properly  used 
to  deterinine  the  geographic  extent  of  tnbal  jurisdictioxu  and  the-geo-- 
<23^phic  limits^  on  State  jurisdiction,  The  term  ^^Indian  country''  is 
derived  from  18  lj*S-C*,  sec.  1151,  which  is  a  Federal  criminal  jurist, 
diction  statute.  rThat  statutory  definition  of  Indian  ^country  applies  as 
well  to  questions  of  civil  juris<iiction*^ 

^  J?eCoteav  W  nutriet  County  Court,  420  TJ.S-,425,  4^7  tuJZ  tX975>.  - 


-  The'.liidiaji  TOimtry' statute  lias  three  separate  parts.  Firgt,  Indian. 
x»imtrv  is  defined  as  all  Iknds  within  the  limits  of  any  Fedei^^Indian 
reservation,  *^ot  .^th^SM^  the  issuance  of  airp^  pat^t.  Lan^ 
within- reservation  lx>tm^iM:ies  whichrh^  been  opened  to  setti^ent^bv 
non-Indians  is  Xnaian/ooontry  unless  Congress  intended  to  dimmish 
the  reservation.**  Thus,-  Indian  <50untrv-  includes  all  land  \vitlim  tiie* 
reservation  boundaries^  including  "checkerboarded"  land— that  is, 
those  areiw  tsithin/Indian  reservations  -wrhere  non-Indian  limd  is  inter- 
spersed witli  -Indian  land*  Second,  Indian  cotmtry  includes  all  de- 
pendent Indian  communities  within  the  borders  of  the  United  tales.  - 
Iliird,  Indiftn  cowtry  includes  all  Indian  trust  allotments,  even 
^pu-f^-h  tiiey  ^aav  not  be  within  the  boundaries  of  a  reservation. 

formally,  unless  expresslv  limited  by  Federal  legislation,  ^dian 
tribes  havB  criminal  aud  civTl  jurisdiction  in  Indian  country-  On  tiie 
other  hanct,  absent  exp^=ess  Federal  lejGdslation,  States  fdb  not  have  ju- 
risdiction within  Indian  country.  The  reverse  is  true  oiitside  of  Indian 
country  r  absent  express  FederaMaw  to  the  contraiy,  Inoiaiis  leaving 
Indian  country* have  generall;v  been  subject  to  State  law  otherwise- 
applicable  to  all  citizens  of  the  State.^=  ' 

*  -  -  '    .  —  '  -  *  ■ 

CICE£IG1:N"AL  EXCLUSrVE  TKEBAL  JXTRISOICTION" 

Congress,  acting  pursuant  to  its  plenary  .power,  lias  passed  a  number 
of  laws  altering  original  exclusive  tribal  jurisdictioA-  Exclusive  tribal 
Jurisdiction,  however,  existed  before  such  laws  wei-e  passed.  It  is  best, 
^erefore,  to  examine*  the  nature  of  exclusive  tribal,] uri?diction  and . 
then  to  "  discuss  the\ways  in  -  which .  Congress  has  limited  that 
jurisdiction.  ^  -  '    ,  .    .  , 

Two  casfes  serve  to  show  the  naturje  of  the  exclusive  tribal  criminal 
and  civil  jurisdiction  which  exists  in  tlie  absence  of  limiting  Federal 
legislation.  In  parte  Orcyw  Dog^  109  XJ.S-  556  (18S3) ,  the  Supreme 
Court  held  that  a  Federal  court  had  no  jurisdiction  to  try  a  Sioux 
Indian  for  the  murdeivof  a  fellow  Indian  which  occurred  in  Indian 
country.  In  the  abseno\of  any  Federal  legislation  to  the  contrary, 
therefore,  onlv  the'^Indiali^:ribe  has  jurisdiction  to  punish  the  fnurder- 
of  atr  Indian' bv  an  Indian  on  the  reservation.  The  same  prmciple 
applies  to  all  other  crimes  in  Indian  coimtry:  unless  Congress  so  ^r<J- 
vides,  there  is  no  State  jurisdiction  and  there  is  no  Federal  jurisdiction. 

-  The  same  principles  apply  in  ci\'il  situations.  S chants  ^.  WMt^, 
Jzightidriff,  231  2d  812  (N.I>.  1975),  involved^ an  automobUe* 

accident  on  the  Standing  Rock  Sioux  Indian  Reservation.  The 
allegedly  negligent  defendant  was  an  Indian.  A  Federal  court  had 
'^rHer  ruled' that. the  action  opuld  not  be  brought  iii  Federal  court 
because  there  was  no  express  Federal  statute  granting  jurisdiction.  The 
Korth  Dakota  Supreme  Court  held  that  the  State  courts  had  no  juris-^ 
d.iction  over  the  subject  macter.  Only  the  tribal  court  had  .jurisdiction, 
to  hear  the  case.  ,     '  .  -  ' 

e.»r..  :3rntts-v.  Amett,  412  TJ.S.  481  C19T3)  :  Decoteau  v.  District  County  Court, 

^r/niteff  States      Sandoval^  1131  Tj.S.^ltS  ft^r^").^^^^  , 
^rcseaI4^o  -ApacAe  Tribe  v.  Jones,  411  U-S.  145  (19  *  3)  .  , 


j      ■  -ins  ■  .  / 


TTrrtTPTgAT.  grA-yrrri^  ALTERry&  JTTKiSPiCTioy  IN"- li3T>5^3C  coTJSrrnrr 
Thus,  in  the  absence  of  express  Eedetal  statutes  altering  the  jurisdic- 


iirrisdictionai  pattern,  howeyer.  is  suBject  to  Congress'  plenary  powder- 
On  several  occasions,  Congi^e^^has  exerted  its  plenary  power* and 
/  altered  the  iufisdictional  sdb.emem  Indian  coim 

-  iAjxgered  by  the  result  in  the  Croucr  Dog  <»^se.  Congress  in  1885  passed 
the^tejor  Cricdes  Act,  18/TJ.S-C.  sec.  1153.  This  Act  extended  Federal 
-jurisdiction  over  seven>enumerated  crimes,,  which  have  now  been  ex- 
panded to  14.  Under  the  Major  Crimes  Act,  therefore.  Federal  courts 
now  have  junsdiction  over  any  Indian  in  Indian  coimtry  who  commits 
one^f  the  specified  crimes  against  the  person  .or  property  of  pother 
IndiaS  or  any  other  person.^  It  is  imclear  whether  the  Major  Crimes 
Act  eliminates  tribal  jurisdiction  entirely  or  whether  it  provides  for 
concurrent -Federal  and  tribal  jurisdiction.**^'       "  >  -.-.ko 

■;  Congress  has  also  passed  the  Greneral  Crinjes  Act,  18  lj.S..C.  sec.  1152, 
which  provides  for  Federal  jurisdiction  Wer  crimes,^other  than  the 
enumerated  major  crimes,  by  both  Indians\and  non-Indians  in  Ii^ian 
^bxmtrv.  The  Act 'provides  that  Federal"  Ikws  applicable  to  Federal 
enclaves  will  be  effective  in  Indian  .cOuntry.\Exceptions  to  the  Act  are 
cri?nes  committed  by  one  Indian  agftinst  tye  person , or  property  of 
another  Indian;  Indians  punished  by  the  Ic^al  Isaw  of  the  tribe;  and 
areas  preserved  to  tribes  bv  treatv  as  beiTi.<r  within  their  explicit  3x1ns- 
diction.  The  Act  efstablishes  Fedjgral  jiirisdictAon  but  does  not  ehmmate 
concurrent  tribal  jurisdiction.^^ '  -    \_    -  \- 

The  Greneral  Crimes  Act  has  been  interpreted  to  perrtnt  the  indirect 
enforcement  of  State  law  in  Indian  country.  Although  the  States  them- 
selves cannot  enforce  such  violations  of  State  law.  Federal  (authorities 
may"  bring  such  a' prosecution  in  Federal  court,  basiiig  the  prosecution 
upon  a- violation  of  State  law.  This  result  was  reached  in  W^ZliaTris  v. 
United-States.  327  U.S.  711  (1946),  when  the  Supreme  Court  reasoned 
that  the  General  Crimes  Act,  in  extending  Federal  enclave- laws  to 
Indian  country,  also  extended  the  As^imilativie  Cjim^  Act,  18  TJ.S.C-  ' 
sec:  13-  The  Assimilative. Crimes  Act.  in  turn  provides  that  State  law 
is  applicable  within  Federal  enda^^es  if  the  act  iii  question  is  not  other- 
wise punishable  by  any  Federal  statute.®"  The  application  of  the  As-'' 
siniilative  Crimes  Act  in  Indian  country-  is.subj^ct  to  all  th-^  limitations 
in  the  Genei-al  Crimes  Act.  -  / 

-   The  abov:-  Acts,  then,  gave  the  Federal  courts  authority  to  hear 
various  criminal  carses  arising  in  Indian  couhtry.  Under  those  Acts, 
-the  States  acquired  no  jurisdiction  in  IndiaiV  country.  Although  some 

 ■ — — ^"  .        -  .        •  r!' 

»*  The  Jurlfidkrtion-of  tribal  courts  Kas  be**n  limited  In  one.  relevant  resj>ect  "wliicli  does 
not  involve  Federal  statutes.  Xhe  Supreme  Court  has  hel'd  that  Staie  courts  have  Jurisdic- 
tion over  crimes  by  a  non-Indian  defendant  asrainst  a.  noTt-lndinn  victim  In  Indian  countrv. 
Sec,  U-nitcd  States  -v.  McBratnejf,  104.'C-S.  621  <18S1>  :  draper  v.  United  States,  104 

■C.S-  24O-flS960  ;  Uriited  States  ex  ret.  Rav  vi  Jtf artin,  326  TJ.S.  (1946). 

•*-S'e«-"^e  discussion  in  Report  of  Tasic  Force  rv,  pp.  36-39. 
■      Seport-ot Task  Force  rV.  p.  40  :  AIFRC  Final  Kenort.  ch.  5.  below.  ' 

-  ^.Tbls  Issue  itf~ discussed  In  more  detaU  in  Heport  ot'Task  Force  IV,  cp.  40-^2  and  cli.  5. 
below-  ,  \  . 


^^^^^am€ms.,&ti^         courts.  If- such  Pf9se^^^^,^!^  £^ 
Stit^^^aie^  t^^^^^^^  inx^  be  brought  m  Federal  court  by 


. .  i^Ebe  TjSsfc^^^^a^  ?^  jurisdictional  patterns  ur 

for  tbe  £rst*^^^ 

of  State- boo^  througb  the  passage  of  Public  . I^w  - 

^28Q:  Tfi^r^sfca^^  Stat^  juris«aiction  c^eir  sozr^^^ 

:jaaB£^^  1162,  ajid  some  civil  matters^  28  XJ-fcj.O-  sec- 

laeOi  Jiti^^^diait  country.  '  _  _    *  ^  •    -  5« 

-  B&lMf  28a^  «^  for  State  assumption  of  ju-isdicti03a^  m 

In^an.  comifc^  assumption/of  3unsdjc- 

^on  vras.man&tdry  inifi^  States.^  Second,  m  those-Stetes 

TOth  State  comstitaJaonai  discli^Tneis  bajtsdii^  iiirisdiction  m  I^iaJi 
country,  assumption  couJ  W  apP^P7™f ^  otate 

abtion^tb  override  the  constitnitibnal  disclaimer.^  Third,  in.  ail  other 
States,  assumptian  of  jurisdiction  vras  originally  at  the  option  of  the 

-  Sbate  by  afltaaative  legislative  enactment.^***  Since  1968,  no  State  ^ax 

-  assame^EubKc  Xaw  280  jurisdiction  vs-ithout  the  consent  of  the  tnb^, 

4jues«^o^^  35^  T^^  1322:  Iil  addition,  there  is, now  a.^ 

-statutory  t>rovision  :6>r  retrocession,  wbich.permits  the  States  to  re^ 
JanauisbLiurisdiction  which  it  migbt  have  asserted  imder  Pubbcl^w^ 
2S<H  25  T7;^C.  sec.  1323.  Public  I>aw  280  expressly  excludes  any  State 
ixudsdiction  relating  to  the  alienation  or  taxing  of  trust  property,  or 
to  treaty- recognized  bunting,  fishing,  or  trapping  riglrts..  _  - 

•Eae  Ml  extent  of  St^^  under  Public  I^avr 

280  was  unclear  for  years."A  major  area  of  confusion  has  hott  be^ 
resolved  by  <^l>ft  Supreme  Court  in  Bryan  v.  Itasca  C outttfy^  96  S-  Ct.' 
2102  C1^6),  T^here  the  Court  Held  that  the  State  -  was  wr^out  au- 
thority to  levy  a  personal  property  tax  on  the  reservation.  The  Court 
found  tliat  -Public  I^w  280  did  not  -extend  general  civilr^ulatory 
powers,  including  taxation,  into' Indian  country.  :E^.ther,  Pubb^^ 
asa  r^ates  only  to  the  application  of  State  crrnmial  and  cotI  la^-  in 
court  proceedings.  In  the  civil  area.  Public  Xaw  -280  provides  State 
courts  as  a"  formn  to  resolve  private  disi>utes,  but  does  not  permit  the 
I^jgjfqlftjjTTft  gftTicraJly  to  regulate- conduct  m  Tndian  country*     :  -  - 
^"^Jlany  questions*  in  regard  to  Public  lia^  280  remain,  unanswered.**^ 
It^femits  different  results  from  St^te  to  State  and,  in  some:  jsas^ 
d&xox^  reservation  to  reservation  within  StatesL  This  complexity  is 
pazrtibularly  apparent ?<in  ' five  States — Idahof^Mississippi,  IsTevada, 
SSw  Mexicol^  and  -  Washington — ^where  only  ,  partial  -.State  snbject 
~  matter  \iurisdictib    bas  been  asserted.  The  present  statutory  dErame- 
'Sycarl^  -Wbicb^^^^  atEid  re^mres-tnbal  consentj  seems 

likely  to  Iresolt  in  a  shrinkage  of  State  -jurisdiction.  *     '    '  \ 

ltT»  ortElnai  Stat*«  axe^CaJlforiila,  Minnesota.  Nebraska^  Oregon,  apd^iwnsln. 

5^  A^fcS^SSi^aAga^te  una  mandatory  gronp  at  thejame      Itaatatehoodv^-  : 
•    ^^S*^i^S5J?»^t»^SeA^SottC  Montana,  N  Jffortli  l>a]cota.  Sontb  3>akota.  Utob.. 

:  «,^^^S^tSS  l^^lTnitnre  o™the  «ctlon  taScen  concemlns  labile  Law  3SSO  In  tttese 
, :  St5*«^^5g^^Keport^g^  Report  oi  Xaak 

^"'*5fsir«^  of  Taak  Force  IV.'jjp.  «3.  «ad  ch.  5,  below.  .  ' 


-  The  final  ir«aior  iurisdictitonal  Act  is  the  Ixidian  Cival  Iligh^a  Ji-ct 
of  1968.  25  U-S.C.  sec,  1301-03.  That  Act,  which  was  bitterly  ojjposed 
Wmo^  tribes,  appljed  to  tribes  statutory  standards  that  are  snmlar, 
hit  not  identical,  to  those  constitutional  requurem^ts  contamed  m 
the  Bin  of  Rishts  and  the  Fourteenth  Amendment.^'**  The  Act  es- 
T>resslv  eiVes  jurisdiction  to  the  Federal  district  couits  to  proceed  b:^ 
i&abeas  corpus,  and  has  "been  construed  to  pemut  declaratory  and 
-inlmiccive  rclief.^'>=^  The  Indian  CivU-Ri^hts  Act  do^  not  m  ajiy  way 
extend  jurisdicticii  to  State  courts,  but,  in  fact,  specifically  authoriged 
States  to  -retrocede  jurisdiction  previously  acquired  itoder  ir'ublic 

^"^^^ni^^  have  been  other  Federal  statutes,  iisuaUy  not  mentioning 
Indians  expresslA-.  Tvrhich  have  been  construed  to  create  junsdictionad 
inroads  into  Indian  coimtxy.  Tlie  effect  of.  these  Acts  has  been  refepred- 
to  as  '^creepinir  iurisdiction",  because  they  have  had  a  clear  impact 
on  Jthe  reservations  even  thou«rh  they  were  not  expressly  diwted  at 
ixffectinff  the  Federal-State-tribal  jurisdictional  relationship.  . 
amplesof  «:eneral  Federal  le^lation  which  may  have  Ml,  or  partial 
eiFect  in  Indian  count rv  are  the  Administrative  Procedure  Act,  m- 
cludioir  the  Freedom  of  Information  Act:  Federal  condemnation 
sfatutS,  often  administered  by  the  Armv  Corps  of  Ensmeers ;  tJie 
National  Environmental  Policy  Act:  the  Clean  Air  Act,  which  dele- 
-ar-s  some  authoritv^to  States:  the  Occupational  Safety  and^Healtli 
\-c^  which  also  del eorates  some  authority  "to  the  States:  and  the  iNa- 
tional  Labor  Relations  Act.  The  question  of  whether  all  or  some  of 
these  Vets  in  fact  applv  in  Indian  country  is  not  fiilly  resolved,  but 
some  lower  courts  have  applied  them  to  Indian  country:  the  conse- 
ouence  is  to  alloAv  some  increased  State  and  Federal  jurisdiction  on 
the  reservations.  z 

.       ,  .        TPIE  RECE>rr  CASES  /  .  ' 

r>urinir  the  last  20  vears  the  courts  have  clarified  many  of  the 
basic  issu^  concerning' tribal  and  State  jurisdiction  in  Indian  com^ 
trv  Tribal- jurisaiction -over  indi^ddual  Indians  and  Indian-ownecl 
laid  in  Indian  countrv  is  well-established  with  one  major  exceptip^i: 
the  coiirts  have  not  vet  ruled  whether  tribes  have  concurrent  jurisdic- 
tion with  the  State&'when  Public  Law  2S0  apph^.  Tribal  jurisdiction 
over  non-Ihdian  individuals"'  and  land  has  been  uph^dj.y  opin- 
ions in  the  lower  courts  arid  appears. to  be  fl.^P?S«^J,?>;JS-- wS^^ 
.  Court  opinion  in  United  States  v.  2l/azu7-ie,~4.1D  TT.S.  544  (19io).«-  The 
full  extent  of  tribal  jurisdiction  over  non-Indians,  however,  _hasjiot 
been  comprehehsivelv  treated  bv  the  United  States  Supreme  Court.  . 

The  United  S*^t^  Supreme 'Court,  construing;  concessional  stat- 
ute has  Remained  a  bulwark  against  asserted  State  jurisdiction  m 

 ^  ■  -   .   _  ,  ~  ■        ■     -  .  - 

i«  Report  of  ^^^*^^T^''^^-l^'j^i^j-;:^^^r^h„i  r-o^tmunltu,  45Ut  K.  2d  20S»  (Otix  dr.  -1973)  f 

^SS%<„*^"5>  B^,„       0«,faM  Stouar  Sr.a       Z-XJff?  <Stlf  dr.  lOnS)  :  TTMled  Stote.-.-. 


cu^r-  ■     /  "■  11-7  \ 


1^  long  ago-as  1S32,  th^  Cora+  x ejected  the  premise 

■  /  that  Gheox^^  l&w  cojild  appl^  on  the  Cherokee  ^Reservation*  Th®  em- 

freedom  from  Stete  jurisdiction  in 

down  to  the 

present  day*  -   ^  •  \' S  ^ 

-  !I^'e  recenfc  cases  have  ,  consistently  struck  down  attempts  py  the 
States  to  extend  their  jurisdiction  to  Iildian  country*  In  WilZtanis  v. 
JOee^  S58  TJ-S.  217  (1959)  >,th^  Court  held  that  the  Navajo  Tribal  Court> 
-  had  exclusive  subject  matter  jurisdiction  over  an  action  for  debt  by 
a  non-Xndian  against  an  liidian:  f'The  cases  in  this  Court  have  con- 
'  sistently  guarded  the  authority  of  Indian  goveminents  over  their  resj 
— ervatians^  In  Wanren  ITTa^ifng  F^osir      j^ri^ona.  Taa^  CorTvrriissicnij 
380  TJ.S.  685  (1965),  the  Court  held  that  a  State  gross  proceeds  tax 
*  did  not  apply  to^  a  rnon-Indian  ^trader  on  the  re^rvation  because  of 
tiie  generai>Federal  regulatory  sch^csme  over  fcpadersr^Congress  has, 
since  t3ie  cr«^      of  tSeT^^avajo  EeservatKinT  nfearly  a  ^^ntray  a^c 
left  the  Indi^^is  on  it  lai^gely  free  to  run  the  reservation  and  its  affairs 
^without  state  control  *  ^        The  leading  case-,  MoC2<t'ruzha'n^^  Ajrizona 
Taso  OoTiynvissuyru,  4X1  TJ-S.  164  (1973),  struck  d«^  a  State  attempt 
to  levy  a  personal  income  tax  on  a  reservation  Iiiaian  r  the  cxeation  of 
the  ISfavajo  resiarvafion  *S»p^as  meant  ioo  establish  the  lands  as  jwithin 


-tana  St€tte  courts  did  nbt  have  jurisdiction  over  an  adoption  case 
iitvblviiig  resei^ation  Incfians  because  ^'state-court  jurisdiction  plainly 
would^interfere  with  the  powers  of  self-government  coiifei^d  upon 
the  IS'orthern  Cheyeime  Tril^^  the  tribal' court.'* 

\  The  Supreme  Court  has  be€n  almost  xinyielding  in  xefecting  State 
jurisdiction  in  Indian  country,  absent  .express  congressional  ^rant  to 
^  the  Sta4:es,  even  wKen<>  non-Indians  are  involved.  State  jurisdiction 
*^^3CK:er  non-Indians  will  be  struck  down  if  "the  State'^  action  infringed  on 
the  rifiiit  of  reservation  Indians  to  make  their  own  laws  and  be  ruled 


Jurisdiction  in  liidian  coimtry  is  Moe  v.  Confe^^erated  3<ilzsh^  and 
jB:ooteitUi  Trzbes^  96  S.  Ct,  16^  (1^76).'  Jix  Moe.  tlie  Court  prohilMted  ^ 
any  taxation  of  Indians,  bnt  permitted^  the  Stat^  to  require  Inaian 
merchants  to.  collect  a  tax  assessed  against  non-Iiidians  purchasings' 
cigarettes  feom  the  Xndian  merchantL      line  of  olde:r  cases  has  per- 
zhitted  the  State  courts  to  take  jurisdiction  over  crimes  Jn  Indian  coun-^ 
^  try  in  the  liniited  number  of  situations  in  which  lx>th  tj  ^.  criminal  \ 
di&f  endant  and  thie  victim  are  no_n--Xndians.^*^  ^  .      * '  . 

.  The  Supreme  Court  has  been  even  niore  protective  *of  tribal  self- 
^vemment  when  States  have  asserted  jurisdiction  over  Indians  in 
Indian  country*  The.  Court  looks  first  to  determine  whether  Federal 
preemption  has  occinrr^^  coinmon  method  of  Fedeiial  pre- 

emption occurs  whien  an  Indian  reservation  is  established ;  once  that 
happens  Congress  is  found  to  have  excluded  State  power  over  the 
reservation  by  preempting  the  field*^  Once  Federal  preemption  is- 
-fotmd  to  exist,'  the  Court  will  loo!^  to  see  if  there  is  an'^esrpress  statute 


MWUtULTM  V.  JSe^,  3S8  TT.S*  2X7  (X959). 
»i6ree  footnote  9-t  ;  supra. 


pjpin7^i^aygi^^g*>^^  over-  the  reservation-  rlf  ihexe 

^'^^^i^ma^S^baSxt  jnrisdic±i<m-  over  tlie  reservatioar 

I'^^XDi^BX^^^^Q^  evident^  th&t- the  CoxtrtTwxQ^ 

iipraeW^atfLy^a^^  a  vig6roiis.«i>d 

§- : ^fty^^i^^-n^^^  sovereignty.^  OSie  leading  exampaer  is 

;iii?-B^<^^^j7^?i?a  Court  found 


■      -  i-lipi  iTT%-mTiTii4y  rvf .  TTwiiiiTt  tribesr  ziToin  otate 

l^^iifibisiKctibi^^^  -^iee  washanded 

P^%dbwnrStl938j  tl^  iias:perinitted  State  jnrisdiction  over 

^^$^-nfyj^ Tjjf^sm  r'imnfry'  -only  once— ^and  that  "was  in  the  very 
SS  ilimrted  ccmte^  Since  that  period,  the  ponrt 

iSl  \lus;^ev^'  npheld  any.  asserted  State  jurisdiction  over"  Indians  ii>^iLEi- 
^?E'diatt=  «STmtry^  Itt^  Court  has  never. 

State  tP  as- 

*5  Ssmue'^*^^  over  Indians  in  Indian  conntiy. 


i't  l»<Jxtical  science  texts  coimnoELly  state  that  there  are  four  levels  of 

the  JFederal  Government,  the  State 

;  £Ovex33Lment^  the  ■  coimty  -governments,  and  -  local  governments.  In 
Stafc^^heie  T-nri^«.Tt  coontry  is  located,  that  nocioii  is  incorrect  and 
conjEnsmg-'In  in  those  States  there  are  two  separate  ^ains  of 

/  gf»v»TT>Tr.ftTiii -  the  ^"ederai  ,0avemment  aitd  TrtVliffTi  tribes,  on  the  one 
Skad;  and  Sfis^  comity^  and^ocal  goveniments  on  the  other.  Tms  is 

~  not  to  say  that  ]bidian  tr2>es  are  instrumentalities  or  creations  of  the  - 

-  5'edcralOovemment-  They  are  not.  ^  It  is  analytically  essential^  how- 
ever, to^recogn^  that.ICederaJ 'law,  not  State  law,  as  preenmient  m 
lidiaii  coimtry.  Trib^  spring  from  the  tribe's  own;  mlgrent 

^  ;  ^sovereignty  and  <San~beliinijnished  only  by  express  Federal,  not  State, 

-'tactions"''  '■  .  '  ■■     '  '  i."-"  *■  "_3 

-  r^lFram  the^  early  days  of  this  BepubHci  local  mterests  have  placed 
;  tlie  Congress  jto  limit  the  liand  bas^  and  powers 

o£  tribal  governmentssKDi  some  instances,  such  as  th§  Allotment  .Act, 
3^P^blitf  3^    280,  and  the  Te'rnmLS^on  Acts,  those  pressures  were  no- 

^  ^Mn^^^aOT-e  considers  the  long  historical  sweep  of  FedCTal-tnbal 
relations,  £he  marvel  is  that  tnbes  have  retained  so  manj  of  "^^^^^^ 
seootiai  goveimaentta  powe^  exception  of  Pirt>Iic 

Ijaw  280,  tribal,  governments  have  retained  the  great  part  of  their 

^r^xmnonil V  Xrom  State  jurisdiction.  _      .  _ 

:  This  is  partly  due  to  congressional  actions  such  as  the  Tn ciian  ^e- . 
<»M«ui2zation  and,  most  particularly,  -the  progressive  legislation 
dSanc  the  19^0's.  Congress  nas  truly  been  a  trustee  durmg  those 


V.      ^MeOZimaHan^.  State  Tom  rjofnm'n,  411  TJ/S.  1S4  {19T3).  JfcC7«i<i3i^dfs  dlsc^saeA  more, 
■  w  fiTeeT  e  JC.*:  Jtt^«cttJcro  ^pojohe  ITri^e       ^emejr>  U.S.  145  (19T3>  .  "Molten  xayee. 


>5:  -  T3iii  St»tiodi^  a^  also  clue  to  tne 

«U£Eae:<i»£^^  Supreme,  Court  WljichL  developed  ^ 

Twia^m  iiaL-tg  v»ri#>«:TT^^  *:He  ^T^itieavikiBft  Tzibe  came  tp  that 
■ooSBDrtr  'o^^^^^  since  Beexi' 


.ii»nmm;^idcfcal^m  .  ,  »  • 

/i: » i^|iai^i^ijTnnK*rt^*:V\^  Tt^VW^  jntoiigy  Ims  not  always  been,  eveiu 

N  jTw-jfpVtfr  inrnliftf^  it  }ias*soinetiines  been  two  ^»ps  forward  and  one  step  ^ 

i>»d6^  of  modiesii  Fed- 

ei^^'lDajo^^  tribal  self -govern.- 

mencfc  3aid  fer  strict  protecta<H^  assertionsVyf  State  jnirisdictaonX. 

: ;  -Tiw^  three  branches  of  the  iF«deiSJ..  G<w?fernment.  have  all  spoken  <»  - 

">  thosc:.po5n±s.".-  ^       .  V"'*-^ -^Z..'  .-  ■  .... 

IFckdecaL  policy,  canrtot,  of-  course,  provide  a  ftlU  pifetur^e  of  life  on. 

-  the  reservation    in  ^he  cities^or  in  those  areas  occupied  by  terminated  : 
and  nonf ederaj^  recc^gnized  tribes.it  is  aldn^  way  from  Capitol  EQll, 

-  the  White-IIousB,!iiiid  the  Supreme  Court  bmldir^  to  In<^an  co>u:try. 

oEven  today,  many  tribes  exercise  relatively  few  powers  of  self- 
government,  xfo  tribe  has'exercised^e  full  range  of  those  powers^/Tlie 
tribes  still  feel  the  effects  of  tiie  restrictive  Federal  policies  laid  down 

-  between  1871  and  1933*  .  .  -  '  '  .  -  = 
^  '   But  since  the  termination  era  abated  -ourmg  vthe  late  -49oQ  s  and  - 

especially  d^uring  the  1970's,  'iite  definite  thrust  of  tribal  policy  has 
been  toward  a  greatci;  use  of  their  powersV  of  *self -government.  ^ 
terminated  and  nonfederally  recogliixed.  tribes  h^e.  sought  to  develop 
their  existing  rights  and  have_at±ei]apted  to  reestablfeh  the*full  Fed^rai> 
tribal  relationship.         federally  xeco^rnzed  ti9.bes,  taken  as  a  whole, 
have  moved  forcefully  and  responsibly  in  the  direction  of  developing  . 
th'^ir;  ^yrafjvmt^TvtfLl  gygtemg-  Tribal  legislatures  are  adopting -sociar 
programs;  land  -usci-  planning  measures,  and  tas:  plans^to^  provide '  f or " 
'  the  future-  tribal  courts  aire  ejcpanding  their  systems  of  justice.  Thus- 
-  the  States  usualty  cazmbt  govern  on  ^t^  but  the^trib^  are 

showing  that  they  can  do  the  Job  competently  tod;  fairly-^  .  -    . ' 

Tliese-developments  hold -the  greatest  promise  for==^e  tin.bes-r.\Rieyj 


can^  only  be^^feaKzi^  b5?:l^a^  3ndians  themselr^  jBtot.*?^  distmc-  . 

tive  doctrines'of  Fedei^  '^Ttd  i  ar«^^gw  ^d.  poliOT  are  fundam3nt^l  too^ 
which  the  tribes  h&ve  used  and  are  using  to  fulfill  that  promise. 


TRUST  KESPONSEBILITr 


emfiTiates  from  tbtf  nniQne  relatloxuhlp  betwe^ 
t^^Ok^  X^jilteA.^iatem  BXkA  TTKHanti  izt  wliicli  tiie  federal  Gbveramfint  undertook:  tbe 
<^r:€MSgdtk€nx  Hie  soi-vlval  of  TytcHan  tribes,  JCt  lias  its  gieneala  jb].  intern 

^::;:;tbmal  law^.  coloi^al'  «nd  C.3>  treaties,  asceeznents,  F^edexal  statute^  asia  S^edleraZ  i 
>;jodfcfal;decxai6i^  *  *       .  .    •  -  ♦ 


i 


_   


^3 


a.  saand  ;traESt  policy-^.  .  .  Z_   3  . 


r?^  of  pote;3r^"_  :  .  ^:  -  

Igr rr^:.;  :rT?^  ^tTOst  xi^^trtg  iimpnct  statepaent...  Z] 

^ Xiegal  :teptresentatiaii  for  Indians.  -  . , , 

of  attome3r'B  feesl^ 
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to»  -Simerican  Indians  is  one  of  the 
i|g|ibK)6t^>^^  conciepts  in  Federal-. 

jtdx^^  a  zstibier  ccmf  using  le^  concept 


iniKM^>ppl^  opinion  is  d^«l^ 


E^||tiui^^  reaffinnation  by  Con- 

coold  go  far  m  imtpi^^ 
W0^iiimit^^^  and  settia^'  a  firm  course  fori  GoTOcninent 

fr^j^^poSie^  fonBidisnsJ 
S^bKooS  task  forces  dis- 


^flia^tpe^  articles;  and  general  essays  ijcaro  ex- 

p?i^^3'in^i»8t^  statutory  and  treaiy^w;^  the 

^r;i^g^jast<)b^8^  At  least  one  of  these  has  al- 

St^Criea^'lje^  iii  a  congressional  conunittee  print*  And  Con- 

p^,  f^gib»^  on  matters  which  relite  di4: 

hdw'  ifris  and  should.be  adminis--. 

v^^^4|teD&^^  of  these  elements  of  the 

^^^Isv^!^^  9&t  relevant  as  backgroond  for  the 

.  /*  -  '-^  --i-V'-^ ■/■^ 

:  States  to  Indians  is  **perhaps/nnlike 

;:ihi^  ti^o people  in  existence.-^  *  This  statement  twts  inade 

S -Jiby  almost  150  years  ago,  and  while  there  have  been 

l^gtea^^  in  l^at  relationship  since  that  time,  it  is  still  ^^marked 

vSrJ^  5*^^  which  exist  nowhere  eke.'^  *  One 

-r:  '^x  '-'  i^^S  Am^rlota-Indlan  Policy  Rrtietr  Commission,  Una!  Bpporit  of  T«sS: 

y  and  the  Fedena-Indlan.Belatlonahlp/ Including  Treaty 

■  "Rcvttw^w^'^z  Slnftl'Ueport  of  Task  Force  Two.  Tribal  Governs^  ent ;  fSnitl  Res>ort  of  Task 
'  Force'  Thr<et_FeiSer&l  Administration  and  Stmctnre  of  Indian  Affairs ;  Final  Bcporr  of 
'rv   iTsuk 'Force  f^Te.  Indian  Education   Final  Keport  of  TCa-sk.  Force  Seven*  Reserration  Ka- 
.  v-  jioiirce  J)ei:elopment  and.Protectloik;^:i!Sn^  Report  of  Task  Force  Eight;  17rban  and  Hnral " 
.;'  -'-:?ffon-BeservatloxL,  Indians' (45-56)  ;  Final  Bcport  of  Task  Fovce  Nine,  Law  Revision*  Codl* 
!:.>r^jk9etlosi  and  Ccff»o  Waf^hingrton.       <?OT*t^  Print:  OfCX97&  Final  Reports  of  Task 

i  ~  ^-  »^For  exaaipIe.-R.  OuoDbers,  Judicial  Enforcement  of  theFedcral  Tnzst  Responsll'^tj  to 
^  y  1213  :  a  Wilkinson  and  .X.  Volkman;  Judicial  Tisview;  of 

;  ->:  ■  Imjlrrf-Ttcaty  Afarocatloir:  **As  Long  as  Water  FZov-s«  or  Grass  Growa  upon  .the  -Earth — - 

.  :  :-'jJJA.-  to  Comm.  on  Judldarr,  Snbcomm.  on  Administrative  EtacHccs  aad 

rr-^'t'  •'•Procednrc:  R.  Chambers.  A  Stody  of  AdmlnlstratlTe  Conflict  of  Interest  In' theJE^tectlon 
C  :  of  iBdSan  2!jrat^  Washington,  U.S.  Gov't*  Ptint.  OIL,  197X  (9Ist  Cong^  ^d.sess;: 

'Cetiiitf  Cnnm  TP pdnf )  '  ,x  * 

y  on  the  proposed  Tndlatt  Trnst  Counsel  Authority.  TT.S;  Con- 

"';:.^s«Q».:Senate.C(mia*^onTatenor  and  Insalar  AlEairs,  iieasrlngs  before  Subcbxnm.  on  Indian 
:JUIatos  oit  3fof:  22^23.  1971.  WasMcgton.         Gov't  Print.  Off.  (92d  Cong.,  1st  scss).  * 
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-of  tiose  distinctions  involves ^  tinist  responsibility  which  the  Fed- 
eral Gkivemment  owes  to  IncUans.^  •  •_  ^  .i_  „  i 
^>%he  United  States  holds  le^al  title  to  Indian  lands,  .yet  those  lands 
cannot  disposed  of  or  managed  contrary-  to  the  cquiteble  title  rest- 
ing with  Indians.  This  means  that  rrhile  the  X.'nited  States  Govern- 
ment has  the  appearance  of  title  as  the  nommal  owner  of  Indian  trust 
lands,  it  is  actusOly  holding  title^entirely  f cnr  the  benefit  and  use  of  the 
"Indian  ownerlfe.                        '     %  - 

Indian  tribes  are  not  parties  to  th^  ulS.  Constitution  or  explicitly 
-institutionalizfed  as  part  of  the  federal  system  of  governmental  power, 
yet,  similar  to  States,  tribes  do  retain,  that  de^-ee  .of  goyerrimental 
^sovereignty  which  they  have  not  relinquished  to  the  ^'mted^  States 
Xjovemznent  J  In  other  words,  in  the  Constitution,  the^  States  delegated 
vto  the^'Federal  Oovemment  certain  powers,  including  whatever  powers 
they  may  have  had  over' Indian  trxbes  tuid  lands.^  Similarly,  Indian 
t^rjbes,  pursuant  to  treaties  and  agreemeiits,  relinquished  certain  - 
~  powers  to  iiie  Federal  Government  and  retained  others.  Tribal  mem- 
.  hers  are  ITnited  States  citizens,  yet  they  are  citizens  of  their  tribes 
also,- giving  them  rights  and  privileges  distinct  from  any  other  racial, 
or  cultural  group  in  the  Nation.  Other  examples  of  the  different  status  - 
-pe^ining  to  Indians  are  numerous  but  tlie  point  is  that  there  is  prss--: 
-entin  law^nd  policv  certain- rights  which  are  unique  to  Indian  tritfes 

"and;  peoplie.  .        r  ,       .  .    '     ,  ^ 

The  Federals  trust  responsibility  emanates  from  the  tmique  rrela- 
tionship  between  the  United  States  and  Indians  in  which  the  Federal 
Oovemment  undertook  the  obligation  to  insure  the  survival  of  Indian 
tribes..Ir  has  it^  genesis  in  international  law.  colonial  and  U.S.  treaties, 
agreements.  Federal  statutes  and '  Federal 'judicial  decisions.^^  It  is-a 
"duty-of  protection"  which  aros^  because  of  the  "weakness  and  help- 
lessness*' of  Indian  tribes  "so  Jargely  due  to  the  course  of  dealings  of 
the  Federal  Government  with  them  and  the  treaties  in  which  it  has 
been  promised  *  *  ^''^  Its  broad  purposes,  as  revealed  by  a  thought- 
ful reading  of  the  various  legal  sources,^  to  protect  and  enhance^e 
-people,  the  propertv  and  the  self-government  of  Indian  tnbes.  The 
-extent  to  which  thepe  purposes  have  been  underst-ood  fully,  let  aJorie 
carried  out.  have  varied  greatly  o\-er  the  dccadies.  This  lack  of  under- 
standin£r  and  consistent  policy  has  contributed  immeasurably  to 
Indian  resentment  and  suspicion  of  Government  programs. 

\\Tien  Indians  sav  they  want- control  over  their  lives,^^  they  often 
'  find  the  FeHeral  tnist  responsibility  being  used  as  a  tool  Ceither  de- 
liberately or  innocently)  to  deny  thorn  tlyit  control,  to  mject  Federal 

'     T  Bee  v.  Cohen,  HandbooJc  of  federal  TndlJiii  I--iw  122  X^®*!.):    •>-,  y- «5    m -i  f 

■l^^^SJl^rPii^naf^a^uaddvTrne^^^^  2d-  3T0  fist  dr.  19T5). 

-  5S."/?^'XV^KC  TaS?KoV^^X^^  Tndlan  I-urpo^^e :  alro  Special 

-  TrU^lK^rt  of  tlie  Kortb-west  Affiliated  Tribes  to  tue  AIPRC- 
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bureaucracy  where  there  sho^I<i'^6o  sclf-govenunent,  to  encoura^ 
patemalisia  where  cooperation^or  independence  should  prevail.  Much 
of  this  misuse  could  be  avoided  if  the  Federal  duty  would  be  viewed 
as  flowing  from  a  trustee/beneficiary  relationship  rather  tiian  a' 
guardian/ward  relationship.  Although  Indians  have  sometimes  been 
referred  to  by  the  courts  as  "wards-^-and  while  this  te.ih  may  have 
been  a  fair  descriptio^  in  the  1800-s,  it  is  a  misleading  characterization 
•of  the  modem-day  status  of  Indians.  There  is  a  very  significant  dif- 
ference Jn  the  authority  and  control  w.hich  may  be  exercised  by  a 
jguardifim  as  opposed  to  a  trustee. 

In  common  law,  the  purpose  of  a  guardianship  is  to  protect  inmors 
or  incompetents-  The  guardian  does  not  have  title  to  the  xard's  prop-, 
erty  but  he  does  have  the  power  to  manage  it.  He  is  under  the  direct 
supervision  of  a  court  and  is  not  required  to  consult  with  the  ward 
in  carrying  out  his  duties.^^  This  is  distinguished  from*  the  Indian 
situation  in  which,  like  the  common  law  trust,  title  to  the  property  is 
split  (thus.  req>iiring  tlie  consent  of  both  the*  Federal  Government 
and  the  Indians  in  order  to  dispose  of  the  property) ,  where  mana^- 
ment  of  the  property  is  shared,  and  where  the  responsibilities^of  the 
Federal  Government  to  account  to  the  tiust  beneficiary  are  consider- 
ably broader  than  merely  accountin<r  to  a  court  for  the  management 
of  a  ward's  property.  The  relationship  should  be  thought  of  not  only 
in  terms  of  a  moral  md  legal  duty,  but  ^ilse'as  a  ^partnership  agree- 
ment to  insure  that  Indian  tribes  have  available  to  them- the^tools  and 
resources  to  s^ii^ve  as  distinct  political  and  cultural  groups,  ^ 

In  many  instances,  the  duty  of  the  Federal  Government  m  tins 
relationship  has  been  stated  as  one  of  "care-'  and"  "^^protection''  of 
Indians.  For  example,  in  the  treaty  with  the  Cherokees  of  ^'"^vem- 
b^r  28,  the  United  States  asrreed  to  "give  peace  to  all  the 

Cherokees,  and  receive  tjiem  into  the  favor  and  protection  of  the 
United  States,"  to  provide  "benefit  and  conifortj'  and  to  prevent  m-  ■ 
^'uries  or  oppressions''.  (Article  IX).  In  the  treat3%  both  the  United 
States  and  the  Cherokee  Tribe  were  referred  to  as  "contracting  parties" 
(Article  XIII)-  ^This  lannruage  can  be  viewed  as  creating  an  '^express 
trust"  although  the  term  "trust"  h"^is  not  been  ascd.\* 

TRUSTEE'S  Duty  of  Care  . 

The  Federal  duty  can- also  be  likened  to  the  "implied  tnist"  in  com- 
mon law  whereby  a  trust'  is  created  by  operation  of  law.  Gbnerallv, 
such  trusts,  are  recognized' bv  the  courts  on  the  basis  of  an  implied 
intention  of  the  parties  to  a^  transaction  (resulting  trust)  or  on  the 
basis  that  recognition  of  a  tnisr  is  necessary  in  order  to  prevent  the 
iinju^t  enrichment  of-Qne  partv  who  committed  fraud,  deception  or 
some  other  wrongdoing  (constructive  trtist).^^  In  such  circumstances, 
the  re^iuirements  and  restrictions  imposed  on  a  trustee  are  ly cognized 
even  though  no  formal  tnist  document  createsThem. 


»VoL  n.  KapplerV Indian  Affairs.  Laws  abd  Treaties  f?-iO  t..*^* 
"In  order  to  create  a  tni«t-lt  Is  not  necefwary  to  actually  nse  J^st- intent 

and  drcnniRtances  wfll  determine  If  an  actnal  tmst  has  been  created.  See.  1  A.  SK?ott,  l*aw 

of  Tn2Stsl74-lS7  fSd  fHl.1967). 

«5  A.  Scott.  Law  of  T,rnsts  32in-321*5  (3(1  ed.  If>fi7). 
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This  analysis ;  of  *the  States  duty  to  Indians  as  that  of  a 

larastee  to..h^  many  judicial  decisions 

where  oomjoddSx  law  Imst  prisicTples  wez^  used  tojmeasore  the  actions  of 
I^ederal  Groyermnent  toward  Indians**^  Whether  the  creation  r:f 
the  responf^bility  is  deemed  an  express  Jxust  or  imjplied  trust  and^ 
whether. the  nadore  of  the  duty  is  identified  as  an  actiTe  trust  or  a 
passive  tr^st^  the  results  are  the  same :  the  Federal  Government  is  a 
nlduciaary  and  as  such  is  ^judged  by  the  most  exacting  fiduciary 
staTidaras>^i"  This  meann  that  it  must  act  with  good  faith  and  utter 
loyalty  to  the  Best  interests  .of  the  benefibiary.^  It  must  keep  the 

'beneficiary,  informed  of  all. significant  matters  concerning  the  trust, 
and  must  not  engage  in  "self -dealing.^  "  XJnder  common  law  prin- 
ciples, if  the  trustee  manages  the  trust  property  in  such  a'  way  that  he 

-may  benefit  (such  as,  for  example^  buymg  property  for  himself  >  jtnd 
the  beneficiary  has  not  been  fully  informed  of  the  transaction  and 
consented  to  xt^  the  tx'ansaction  is  voidable  by  the^  beneficiary,  ieven 
thoc^gh  the^  trustee  may  have  acted  in'^ood  faith  anS  the  bargain  was"^ 
a  fair  and  reasonable  one*  And  even  if  the  beneficiary  did  consen*:  to 
the  transaction  prior  to  its  taking  place^,he  mav  still  be  able  to  void 
it  if  the  trustee  can  be  shown  to  have  failed  to  disclose  essential  facts 
which,  he'  kne^  or  should  have  known,  or  if  he  fraudulently -induced^ 
consent,  or  if  the  bax-gain  was  not  fair  and  reasonable J^** 

'  In  addition  to  ^ood  faith"  and  loyalty,  the  fiduciary  relationship 


conomon  liaw  principle  has  been  directly  applied  to  the  Federal  trust 
responsibility  to  Indiajcis^"  "       ^  .         ^      ^  wr 

These  doctrines  are  being  applied  increasing! v  by  the  couits  to^  the 

-actions  of  the  executive  agencies  of  the  United  States  with  respect  to 
Jndian  lands,"  water  resources,^  and  trust  f  unds.^'*  But  thenp  is  a  key 
distinguishing  factor  present  in  the  Federal  trust  relationship  with 

.  Xtidians  which  does  not  occur  in^any  other  trust  relationship  z  The 
trustee  may  unilaterally  terminate  the  trust  relationship.'  Thejalti- 
mate  trustee  in  Indian  "afi'airs  is  the  United  States  Congress  and  it 
can  establish  or  riedefine  tiie  existence  ajxd  scope  of  the  Fedei^al  trust 
responsibility  and  even  xmilaterally  dissolve  the  relationship^  if  it 
chooses.  This  power  stems  from  the  plenary  power  of  Congress  in.  In- 
dian affair:^  This  power  and  the  Indian*  reaction  to  its  exercise  is 
discussed  in  chapter  H*  Congress  has  designated  a  printjipal  agent  for 
carrying  out  the  trust,  i.e.,  the  Department  of  the  Interior.  That  agent 

^E.|r^  United  States  v.  2fMoft,         TT.S.  :i9X  CX973^  :  AfaitcHester  Sana  of  J^omo' Tndians, 
Inc.'ir^  UmtedStatem,  36?5 1*-  Sxipp-  123S  CX-n,  Cal.  - 
3^  Seminole  :S'ation  v.  UrUted  StateB^  3:LO  U,S.  286.  206  (1942)  • 

MarieHeater  STand^  of  J^omeTTnaians^  Inc,  v.  United^  States,  363  F*-  Supp-  123S  CN'.n. 
CaL  X973>.  £*or  tartlier  elaboration  oz&'-tliis  atendard.  ot  performance^  see  5  A-  Scott,  X^aw  of 
„TrT2»ts  1298  C3d  ed*  196T>.*  :  - 

.      2» -5  ^  Scott- lAw  of  Trusts  aSrr— 1299  <3a  ed.  196T)^       i  .  . 

:       Zrf,  at  ^  '  . 

=a  United  States  v.  Zfoj^on,  412  TJ-S.  391  (1973 >  r  3ff^noni{nee  Tribe  v.  United  States,  101, 
Ct.  a.  lO  f  1944)  ;  MaTvcHester  Band  of  Pomo  Jndfans^  Ine^  United  States,  363  S'-'Sapp. 
X23S  (X.XK  Cal*  1973>,  -  .       ^  .  _ 

^  United  States  v.  Cree^  T^ation,  295  TJ.S:  103  {1935).  ^ 

=3  Pvratnid  Z^lce  Paiute  Tribe  v.  Morton,  3154       Sopp.  252  (X>-n*C-  1972), 

^  Seminole  Ti'atibn  v.  United  States,  316  U.S.  2S6  <1942)  . 
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caxinot tenninate  the  trust  nor  change  the  manner  mjviiicli  it^  carried 
6u^but  the  trustee  (i.e.,  Con^3:ress)  itself  can,  The^beneficiitig  inay  be 
abte  to  T^eve  tlie  trustee  of  its  trust  responsibility  m  cevtaUi  civ- 
cSms^c^  but  the  esrtent  to  ^hich  that  may  be  done  should  be 
clarified.^  '         -  _  ' 


These- principles  place  the  TJnited,St^£if  in  a  curious  P??^J^<5^,^9^ 
only  is  it^shar^  as  trustee  for  » :^ate  ^<^^.st,-^-^'^<3^' 
als^  must  bal&ce  competing  interests  in  cajTrymg  «^^P^^ii^4\^i'*2f 
TherOT,  of  course,  Hes  the  sourcie  of  the  long-lame^^^nflict  o^^ 
interest  of  the  federal  Government  iu  carryrtig  out 
resxKm^ilitv.  What  happens  when  perceived  public  policV-  is  mcon- 
^^S^^her:Sidian  interests  ?  Under  tlie  current  administrative 

''structure,  Indian  interests  often  suffer.'**  .         ^  Aim^^ 

While  this  conflict  can  never  be  entirely  ehmmated,  it  can  f^e  cumin- 

^  ished  greatly  by  vesting  the  priipary  responsibility  for  carrym?  out 
the  trSbt  reSpoiibility  m-  an  Executive  office  which  hos  aS  its  smgle 
mission  the  protection  of  Indian  tribes  and  improvement  ot  the  eco- 
nomic and  social  status  of  the  Indian  people.  While  the  .Bureau  of 
Indian  Affairs  is  charged  currently  -nrith  the  primary  obligation  for 
carrying  out  the  f'ederal  trust  responsibility  m  most  subject  areas,  at 
canSicS^  thalTroIe  adequately  T^bile  subject  to  the  competing  de^ads 
present  .Tsdthin  the  r>epartment  of  the  Interior.  It  is  difficult  to  ^^on- 
&c  for  example,  the  functions  of  the  Bureau  of  Land  Management 
and  the  Bure^  f or  irisheries  and  WUdlif  e -with  the  requirements  of 
the  trust  to  protect  the  IndiaA  land  base,  forestry,  mmeral  resources, 
aixd  hxmtmg^nd  fishing  rights~>CSee  chapter  VI  for  proposals  to  allevi- 
ate this  administrative  conflict  of  interest.) 

ThisSdoes  not  implv-  -however,  that  the  Federal  trusts  auty  T^sts 
solely  \Sth  one  SJxecutiv'e  office.  Courts  have  firmly  stated  that  the 

.  firust  duty  is  an  obligation  of  the  tJnit^  States  Government."  ILfgaUy 
there  may  be,  and  practically  there  sliould  be,  n  prime_a<?ent  ^  the 
Federal  Grovemmcnt  -vctiich  insures  that  the  trust  is  earned  out  liiith-. 
fully,  butv  this  does  not  relifeve  other  Fedaral  agencies  of  the  fiduciary 
duty  to  act  with  the  utmost' care,  good  faith,  and  prudence  ^here 
Indian  trust  rights  are  concerned  or  potent^ially  affected-,  or  .does 
tfiis'reireve  the  agencies  of  the  duty  to  pro^-idc  those  services  neces- 

^sary  f or  :protectioA-and  enhancement  of. those  rights.  Many  examples 
of  the  conflict- oi^interest  are  cited  in  the  Commission  task  force 
reports..  This  convict  is  particularly  pbvioiis  when  Indians  attempt 
to    secure    itdeqiiate  74egal    representation '  to   protect   their  trust 

interests-*'         '      ,    '  "        *  ,  - 

.  Scope  of  Tktctsx  OBLiG-vno^f  . 

TheDepartmenfc  of  the  Interior  adopts  a  ^ory  narrow  interpretation 
of  tihe  trustee  cOnccpt  by  limiting  its  application,  to  the  lands,  nivtural 

ATPRCy^aKfe  f'orce..Ko.  2.  ch.  l.  nnd  s*><*  ch.  .T.  Part  A.3  of,  this  T^Ort.  . 
—  iTee.rAIPKCi'^Tftt^k  force  3^9-_».  734-700;  AIPRC.  Task  Forctt_  >o-  3;  K-  C^rttnbers. 

.  ^*j?j^^^j^^^rany.  F.  C<»^®o,  SanOboolc  of  Federal  Tndlan  I^-w.  171-172  CISM1>  ao<J  <^*ise» 

»  Sec  generaHy,  Atrf^C.  Task- Force  Xo.  9.  part  C.  ch.  10. 

■  /  .        .    -    ■         ■  ■ ■  ■  ■ 
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resources,  and  mangement'bf  trust  funds  of  "fedezrally  recognized" 
tribes.**  There  is  Uttie  reasoa  to  so  restrict  the  trust  doctrine  other 
than  ^adcoinistrative  conveiiience-  There  is  legal  authority  that  the 
United  States  trust  outy  is  much  broader.'**  The  purpose  behind  the 
trust  is  and  always  has.  been  to  insure  the  survival  and  welfare  of 
Indian  tribes  and  people.  This  includes  ^n  obligation  to  provide  tliQSe^ 
services  required  to  protect  .and  enhance  Indian  lands,  resources,  and 
self'govermaent,  and  also  includes  those  economic  and  sopial  pro- 
.grams  which  are  necessary  to  raise  the  standard  of  livings  and  social 
weil-being  of  the  Indian  people  to.  a  level  comparable  to  the  iion- 
Xndian  society.  This  duty  has  long  been  recognized  implicitly  by 


I>eterminat3on -and  Education  Assistance  Act  of  1975,'*  and  the  Indian 
Health-  Care  Improvement  Act  of  1976.'=  In  fact  as  early  as  1818 
Congress  establi^ed  a  general  civilization  fund  to  aid  Indians  in 
acliieving  self-sufficiency  within  the  non-Indian  social  and  economic 
structure.^* 

The  Comimssion  has  found  that  Indian  people  are  imanimous  and 
consistent  .in  their  own  view  of  the  scope  of  the  trust  responsibility. 
Invariably  they- perceive  the  concept  to  symbolize  the  honoi*  and  good^ 
faith  which  historically  the  United  States  has  always  professed  in" 
their  dealing  with  the  Indian  tribes-  Indian' people  have  not  drawn 
sharp  legal  distinctfbns  between  services  and  custc>dy  of  physicals- 
sets  xn  their  understanding  of  the  application  of  the  trust  relatit>nship. 
Consequently,  at' its  core,  the -trust  relationship  has  meant  to  them  the 
guarantee  of  the  U.S.  that  "solemn  promises  of  Federal  protection  for 
lands  and  people  woiild  be  kept.  The  fact  that  the  United  States  has 
been  notoriously  unfaithful  in  observing  its  commitments  to  the  In- 
dian tribes  is  not  seen  as  lessening  the  continuing  responsibility.  In 
this  context  the  range  of  social  services  which  the  United  States  has 
traditionally  provided  and  for  which  successive  Congresses  have  apr 
propriated  fuxrds  (for  example,  see  the  above  list  of  statutes)  have  al- 
ways been  seen  as  an  integral  part  of  the  Federal-Indian  relationship. 

i^'otwithstanding  this  common  perception  of  the  scope  of  the  trust 
responsibility,  an  analysis  of  the  implications  of  its  meaning  on  a  level 
of  practical  application  logically^f orces  .us  to  make  a  broad  distinction 
between  the  protection  of  physical  trust  assets  and  _tlie  comm^itnient 
to  provide  human  ^rvices.  This  distinction,  is  -^^arcicijlarly  relevant 
in  view  of  -the  Commission  recommendations  articulating  a  stsindard 
of  caire,' remedies  for  breach  of  txnst,  and  'the  necessitv  for  proce- 
dural protections  to  accompany  condemnation  of  trust-inferests.  As 
iJie  above  analysis  makes  clear,  these  principles  Have  evolved  in  the 

=»IT.S;-  CoxiffT««s.  SoHBe  Comm.  on  Appropriations*"  Subcomm,  on  tlie  ^^^>^^*  of  Interior 
and  KMated  Acendes.  Hearlnjrs  on  BIA  Appropriations*  102  et  setj.  <94tn  Con^.  Xsj:  «<*5ss-*  . 

:  fiee  also  TJ-S-  I>€pt-  of  Interloi    Office       tire  S'jcretary,  X*cttpr  from  Actlnir  Secre- 
tary ICent  TpTlxze^l  to  J>avld  Getches.  Oct  27*  1976.  r     ^  ^  ^ 

AT1>RC*  TaRfc  Korce  N'o.  1  :  Ta«k  Force  Xo.  S  ;  also       Cliambers,  ucft^  2,  snpra. 
=«^2n  t7*S.C-  s«L  13-  .  *  \  ^ 

25  jy^S^C  »«r.  461  et  seq, 
=  25  TT.S-C-  »ec.  452-^  ^  , 

Stat-  2J123.        '  . 
**f^  Stat.  2203.  , 

a&  j>.x*^  Q  f    137-  -  ■ 

^  Sec'<:lx.  S.  tUls  rei>ort.  .  * 
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course  of  judicial  analysis. of  the  trust  responsibility^  which  have 
found  the  cbmmon  law  principles  of  tru'st  to  be  an 'appropriate  frame 
of  j^ference,.  Essential ly*  the  courts  have  found  that  trusteeship  with-^ 
out^  standards, ^reihediesv  or  procedural  protections  borders  on  bein«r 
meaningrles5?  and  unenforceabie*  It  is  important  to  note  that  the^e  court 
decisions  have  all  arisen  in  the  context  of  the  trust  responsibility  as 
applied  to  pliysical  assets.  The  principles  of  law^.  derived  from  com- 
mon tTust  i^f>ctrin^  are  readily  applicable  to  the  trust  relationship^ 
as  it  affects  tbe  TJnited  St^rtes'  stewardship  of  Indian  trnsj^  assets.  The 
V  identification  and  formulation  of  standards  of  care,  remedial  dfevicesv 
and  procedural  protections  by  the  Commission  have  onljr  followed  this" 
development  in^thelaw  as  found  in  Federal  iudicial  decisions. 

Xhe  trust  relationship  as  npplied  to  tht*  broader  concepte  of  human 
services, and  5?upportive  Indian  tribal  government  calls  f  or  a.different, 
thou.crh  parallel,  line  of  reasbninjr.  That  is.  the  principles  of  law  so 
readily  applicable  in  reference  to 'the  intangible  responsibilities  of  pro- 
viding! services  and  respecting:  rijrht  of  self-frovemment.  Tt  is  a  matter 
I   of  a  difference  in  form,  which  calls  for  a  diffe^^nce  in  application. 
The  Federal  responsibrlitx^  to  provide  services  and  to  snj>port  the  ri-Grht 
"  of  self-^rbvernmeni^  is  ^o  less  of  a  trust  resnonsibility  simply  becaus^e 
'  the  manner  of  .application  is  distinj2:uishable.  The  social  and  govern- 
mental  trusty  which  is  more  nearly  annlogous  to  the -cruardian^ ward 
principles,  is  clearly  no  less  of  a  bindjn^r  responsibility  and  is  cer- 
tainly understood  to  be  on  the  same  level  hv  Indian  people.   .  ;^ 

The  precise  manner  in  which  these  obli^rations  are  fulfilled  in  terms 
of  Tna/rnitude  and  distribution  may  be  chang:ed  by  Con<2rress  as  the 
relative  strenfrth  and  self-sufficiency  of  Indian  tribes  chanore.  But  the 
federal -'duty  to  'provide  them  remains  constant.  Furthermore^  the* 
nature  and  iS^e^Tee^  of  services  provided  by  the  Federal  Government 
pursuant  to  the  trlist  obli^tion  is  not  altered  by  the  sexncdces  whidti 
Indians  may  receive  on  the  same  basis  as  other  TJnited  States  citizens- 
or  ^fovemmental  units.  This  follows  £rom  the  ^  dual -entitlement  con- 
cept whereby  Indians,  pursuant  to  equal  protection  of  the  laws,  have  a- 
rifrht  to  re^ipt  of  ^reneral  jiovjernment  services  on  a-nondiscriminatory^ 
basis  and  also  a  ri^rht  to  those  services  offered  si>ecifically  to  Indians 
as  a  distinct  proup  of  citizens* 

It  must  be  pointed  out  that  the  special  '^Indian-'  services  have  never; 
resulted  in  double  benefits  nor  Have  they  beerr  understood  ap  such  by 
Indian  people.  Tlie  con<rressional  purpo?;e  in  providinjEr  Indian  sorv* 
ices  has ,-al ways  been  to  meet  the  mmimal  human  service  needs  of  In- 
dian communities  where  <reneral  <rovemment  services  have  been  un- 
available* However,  the  Commission  has  found  that  in  many  instances 
'Indians  have  been  declared  ineli<rible  for  <2jeneral  |2:ovemment  serv- 
ices diie'to  a  pattern  of  misunderstanding!:  of  the  effect  of  dual  entitle- 
.  ment  by  ^rovernment  officiafs  with  the  result  that  too  often  Indians 
have  received  noyseryices.^  In  chirpter  ei^ht  of  this  report,  the  Com- 
mission calls  for  conirressional  ovorsi<rht  hearin^rs  to  invefrt^iirate  this 
problem.  -  ^ 

It  should  be  noted  that  the  trusf  obli^tion  extends  not  oril\  to 
tribes  as  jrovemin<r  imits  but  dlso  to  their  members  wherever  they  may 
be."  There  is.nothing^  injthe  law  which  holds  that  the  Federal  trust 

^ZTnitetl  Statr0       S'olli^v^  TO  U.S.  407  (1SG5>  ,:  SernfTtoJe  ?^ati^n       rr.*^*y  31G  U*S*  236- 
<1S42>  :  JfcCZanaJiOTt  v.  A,risarta  State  Tcut  Commission,  ^ix  XJJS.  104 
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xi&POTS^  stop?  nt  tho  reservation  giatc,  nor  do  souhd  rK>licy  con- 
;^aSations  aictatec^uch  a  r^uJt.^  Oiv  the  contrary,  '^J^^^^f'^'^lf^Jf^l 
iairiiei»r  aemana^^^st  the  Moreover,  the  tmfet  duty  ot  tiie 

trJS.  Goveriiinimt  is  not  a^  one  way  or  the  other  by  tite  delivery 
or  nondelivery  of  Federal  social  servici^proffriuns  m  urban  and  other 
notnTeseirv-ation  of  delivery  vehicles. 

The '  trost  robligation  is  unique  .and  independent  of  other  Government  - 

e»  '.:  Ck>^aic£ssibxAX.  GrmDA2fCE  Kequiju±> 

Congres^  lias  often  contributed  to  the  mistuiderstanding  of  the^.S; 
tru^  respoi^bility  and  has  sometimes  inadvertently  prevented -1?  ed- 
era!  dgerwaes  from  adrainisteriaif?  it  in  the  best  mtcres^of  the  Indians.  • 
This  results  because  Cbn^^ress  has  not  always  given  sijefficient  guidance 


dian  progxams  mdirectly  encotirage  agencies  to^restnct  eligibility  for 
their  triSt  services,  contrary  to  both  the  purposes  and  the  rationt^le^i 
for  the  Federal  trust  relationship.  Given  the  dramatic  ^gnificance  of 
the  trust  responsibility  in  Federal-Indian  relations,,  and  the  plenary 
power  of  Congress  in  Indian  matters,'*  there  is  little  reason  for  leav- 
ing the  doctrine  to' founder  in  judicial  and  administrativo  ga«»sswork 
amd  budgetary' juggling.  Therefore,  the  Ckwrnnission  concludes  that 
Oongress  is  the  appropriate*  forum  for  discussion  of  the  trust. 
re3ationship.  .     -  ;  - 

• ,    '  '    •  ■     ■  ■      -.  ■   .    '  .    '  '       .  .  .  ■     ■  ^ 

-        SlIOIJIJC*  XIIE  TriJSX  Bf;  SPKCiyiCAIJ^Y  I^kfen:^ 

There  was  considerable  discussion  in  arid  outside  the  Commission 
as  to  the  relative  merits  of  two  alternative  approaches  to  reconmended 
legislation  dealing  w^th  tho-trust  responsibility : 

^  ( 1)  A  detailed  definition  : 

.   "      (2) A  general  statement  of  policy. 

The  argument  for  the  first  alternative  was  that  such. a  definition- 
would  clarify  legal  rights  under  the  concept,  give  day-to-day-guidanoe 
to  executive  agencies  carrying  out  the  trust  and  diminish  the  incon-  . 
sistencies  in  admiriastrative  and  Federal  coui-t  decisions  as  to* Jhow  the 
trust  translates  into  affirmative' diities  and  rights  in  Indian  law:     -      ' . 

The  argument  against  a  precise  definition  of  tlie  trust  obligations 
with  an.  enumeration  of  specific  rights  and  obligations  is  that  the 
Federal  trust  respoijsibility  is  a  contihualiy evolving  concept.  This 

^a^gument  suggests  that  a  general  aflSrmation  of  the  trust  responsibility  ; 

:  by  Congress,  woiild  not  place  undue  restrictions  on  the  development  of 
this  doctrine  laut  still  would  constitute  an  explicit  recognition  of  the  ; 
scope  of  the  obligation  by  Congress.  '    '      ,  , 

The  .Commission  has  tafcen  tlie  middle*  ground  between  these  alter-^ 
natives  and.  elected  not  to  Offer  a  detailed  definition  of  trust  resi>on-- 
sibility  because  such  a  definition  offered  today  could  become  obsolete 
and  xmmaiiageable  as  the  nat:ire  and  functions  of  tribal  governments 
evolve,  as  : the  role  which  Indians  play  as  United  -States  citizcixs- 

•  ^ilnite^  Stttter  v-  McCf^Moan.  302  UJS.  S35  fl93S)  z  Warren  Traainsr  Pomt  v.  firt«fc-T'«» 
Co««m<ji9{<m,  SSO  T7^.  6S5  (1963).  For  <3i»cassloii  ot  the  plenary  pow«r,  «e«  AIPKC,  Task 
Force  3fo.  9. 32-^.  ,  ,  .  ' 

■  ■  0  . 
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changes,  and  as  the  relationsliip  between  the  Federal  Government  and 
tribal  ^verxun.ents  responds  to  new  realities  and  demands.  In  such 
cir^rumstazikces^  a-  spe<*ific  legal  definition  of  the  trust  relationship 
could  in  time  be  a  lundraiice  to  Indian  self-government  and  econoinia 
improvement.  ■ '^y  ■ 

Liikewise,  we  elected  not  to  recommend  a  simple,  broad  reamrma— 
<',iyn  hy  Congress  liiat  there  is  such  a  concept  as  a  trust  responsibili^l- 
V  '^mgress  has  recognizedimplicitly  the  special  obli^tion  of  the  United 
vses  to  American  Indians  in  many  statutes,  Tlie  Federal  courts  have 
•  -i.ji3CU2ed  and  given  sutetance  to  the  trust  doity  for  more  than  150 
.yeavsi.^^  And  various  sectors  of  the  executive  branch  do  specifically 
recognize  the  trusteeship.*'* 
-I>e5pite  this  recognition,  the  trust  duty  remains  somewhat  fuzzy,. 
•  .poorly  administered,  and  .a  matter  of  some  disajpiwintment  to  Indians 
^  wh*>  read  Federal  court  statements  that  the  trust  responsibility  in- 
volves **moral  obligations  of  the*  highest  responsibility  and  trust'^  and 
-  is.  to  be  ''judged  by  the  ntost  exacting  fiduciary  standards,"     then  try 
to  perceive  those  obligations,  being  met.  As  a  rule,  Indians  cannot  see 
the  performance  of  the  promise. .  ■  , 

Tms  Trust  Gon-cepx  Is  a  Co:xsxa:n^ti:.y-Evolvi>cg  Doctkixe 

The  recommendations^  constitiite  a  "definition''  in  that  they  set  out 
more  clearly  than  previous  congressional  actions  what  the  trust  duty 
is,  who  owes  it  .  and-  to  whpnru,  and  wlxat  the  standards  should  be  for 
jud^inj;  perfoimaiice.  ]^^  have  purposely  resti*ict6d  statenients 

of  tne^  Clements  to  bro^d  principles. 

This  approach  is>«esirable  because*  much  like  the  principles  and. 
rights  contained  ivT  the  XJ.S*  3ill  of  Rights,  the  TJni ted  States^^tmst 
responsibility  is.ji?^onstantIy  evolving  legal  concept.  To  a  great  extent^ 
this  flexibilitjj/in  meaning  accoimts^f or  the  continued  vitalitv  anct 
.relevance  pf^hese  legal  determinants,  despite  the  enormous  political 
and  social  clianges  witnessed  in  the  200-year  history  of  the  UnitedT 
States.  Hie  principles  contained  iri  the  Bill  of  Rights  and  those  in- 
herent in  the  trust  relationshijp  with  .Indians  should  be  allowed  that 
flexibility.  ^  ,  - 

It  shoxild  be  noted  that  there  is  considerable  support  in  statutory, 
jud^icial,  and  constitutional 'law  for  the  congressional  declaration  set 
forth  below.  jConsistent  with  Supreme  Court  iimndates,  these  sources 
have-  been  read  in  favor  of  Indians^  and  as  Indians  would  ^have 
rmdeistoiHi  them«*=* 

I)KVJhUX>XOrErNTP^  OF  A   SotTIND   TjitrST  I*OL.TCV 

The  first  paragraph  of  tjjie  recomnienrled  policy  statement  (Al 
l^iow)  proposes  an  explicit  Recognition  thvPt  the  trust  obligation  is 

For- example^  WoTeester' O^orffUiy,  31  XJ-S*  51?>**(1532)  ana  more"  rvcentlx  .Poaeawo- 
QW>ddy  Trifte  v»  Sfortoit^  528  F*.  2d  370  fist  dr.,  1975)  afflrmlns  3SS  JFV  Sopp;.  0*9*  f  I>-C.  3£^.p^ 

'^C.xr.*  messa^  from  ^^resldent  TClxoQ  to  Confrress,  the  Amerlcnn  Indiana' — ytwsB.c^ 
from  tJbe  I>mSdeiit  ot  tike  United  States*  ai6  Conj^  Hec  231^«  23132  (197C)  :  also^  1976- 
Appropriatlonif  HearlncTs*  note  2S  snpra.  « 

■    *i  Kejninorc  KcLtian  v.  zfnitetl  States.  316  TT,S.  2S6.  29C  (1942).  -  ^ 

.  «3  For  a  tborouffh  dlscnsslon  ot  tlie  case  law  setting  Tortli  tills  role  ot  ln:tcrpEet»tlozu^..rfe«- 
AII*KC.  Ta^Kte  Force  No.  9,.  pt-      ch.  1,  sec*  C»  ' 
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linked  historically  to  xjrotcction  of  Indians  and.  Indian  tribes  m  thi-eo 
areas:  (i)  trust  resources,  including  lands-  natural  i*esources,  and  trtist 
funds;  (2)  services  related  to  the  economic  and  social  well-bein<r  of  the 
Indian  people;  add  (3)  the  right  to  self-government.  IVitli  respect  to 
se^:viccs  related  to  protection  and  enhahcenient  of  trust  assets,  the 
United  States  should  be  held  to  the  sfandards  of  a  comnjon  law  trustee  ' 
as  discussed  in  the  narrative  above,  and  it  should  be  subject  to  liability 
in  Federal  courts  for  violatrion  of  this  trust  obligation.  In  the  absence 
of  such  a  remedy  there  is  np  incentive  for  the  trustee  to  perform  its  . 
obligation  in  a  diligent  manjfier.  "       -  i. 

-  In  matters  relating  to  possiblej^iabflity  for  failure  to  protect  rights 
of  self-government'  or  to  provide  social  and  economic  services,  the 
courts  have, not  spoken.  CertainK'  it  is  possible  that  ovents  such  as  the 
diniinishment  of  the  governmental  .capacities  of  the  tribes,  in  mattei*s 
such  as  the  power  to  regulate  hunting  and  fish irjg.  activities  co.nld  load  , 
tQ  significant  monetary  losses.  The  Commission  recommendations  set 
forth  below  would  not  preclude  legal  actions  eitlicr  f«i-  monetai-y 
.damages  or  fpr  injunctive  relief  in  eitheV  o^thcse  areas-  '  , 

The  second  paragraph  (A2)  reaffirms  Federal  court  holdings  tJiat 
the  trust  duty  is  r  ut  one  which  applies  onl\'  to  the  Bureau  of  Indian 
■Vffaii-s  or"  another  ^'Indian  agency."  Fedt-ral  agencies  may  not  be  re- 
quired to  establish  special  Indian  programs,  but  they  are  lequn-ed  to 
act  consistent  with  tiduciary"  standards  wlien  tlicy-take  actions  winch  , 
mav  affect  Indian  trust  i>roperty.         *  ,    .         -r-  i         *  4. 

The  third  paragraph  (A3)  -makei?  it  clear  that  the  Federal  trui^t 
responsibility  extends  to  membei-s  of  Indian  tribes  but  is  not  limited  to 
"Indians  living  on  rcser\^ations.  The  last  sentence  merely  reaffirms 
ri*^hts  of  Indians  to  those  ser\-iccs  offered' to  all  ITnifed  States  citizens 
iimi  to  those  offered  specifically  ^o  American  Indians.  Eligibility  for 
receipt  of  one  does  not  preclude  eligibility  for  receipt  of  the  otiier. 

The  fourth  paragraph  (A-i)  emphasizes  that  Indian  lands  arc  not 
public  lands-  They  are  privatelv  owned  lands  lield  in  trust  by  the 
TJnited  States  for  Indians.  It  should  be  unnecessary  to  state  this  m  a 
congressional  poUcy  except  that  it  is  a  le^al  fact  which  souietimes  still 
*  is  misunderstood.  For  example,  as  receuUy  as  .19  < -2,  the  X  .S.  Court  of 
A^ppeals  for  the  Tenth  Circuit  identified  Indian  trust  lands  a.s  -public 
iand^,"*  thereby  subjecting  them  to  moi-e  stringent  enyii-omuental 
protection  rules  than  other  private  lands.*^  ♦ 

The  recommendation  of  tin  Indian  rights  impact  statement  con- 
tained in  section  B  below  follows  from  two  premises:  <1)  Federal 
ac  -ncies  have  in  the  past  and  tcxlvy  continue  to  \-iolate  Indian  trustT 
ri^  hts-an-d  (2)  a  procedure  should  be  established  winch  would  pre- 
vent such  violations  without  consent  of  the  Indians  or  specific  authori- 
nation  of  Congress.  The  need  for  such  an  Indian  rights  impact  state- 
ment is  fully  discussed  in  tile  final  reT>ort  of  Task  Force  Xumber  Xine, 
pages  62—70.  Among  othe^-^pccifio  iiistances  listed  is  the  conflict  ,be- 
t^en  the  Seneca  Indian^Xation  and  the  Army  Corps  of  Engineers 
i-ii  which  the  tribe  lost  in  excess  of  SO  percent  of  its  i  cser\-ation  without 
:specific  congressional  authorization.  ; 

Under  our  proposal,  prior  to  takin<r  any  action  whicli  ma\-  abrogate 
.or  otherwise  infringe  on  Indian  trust  rights.  Federal  agencies  must 

*» X>atKfo  V.  JTorfoit/  469       2d  393  (lOtU  dr.*  XOTi). 
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first  seek  consei^t-fi-om  the  affected  Xiidianrf  and  obtain  auttiorization 
from  Congress.  TJiider  part  2  of  section  B  below  Confirrc;*s  will  not 
authorize  such  action  absent  Indian  conserit  except  nnder  "ej^t.raordi-* 
linry  circiunstances  whcrre  a.  coinpellin<r  national  interest  requires"  it. 
In  anv  case,  the  congrressional  authorization  must-identi^  the  siJccific 
Indian  rights  bfeing  aflfected  and  that  it  is  the  intent  of  Con<rress  to. 
*'abrogate  or  ififringe  siicli  ri^]:hts."  It  is  implied  in  this  procedure 
that  the  appropriate  Indians  and  Federal  agencies /will  receive  ;cppies 
of  the  impact  statement  and  be  i>ermitted  to  comment  on  its  contents. 

Because  of  the  confCct  of  interest  problems,  frequent  refusal  b*y  the 
Dcjpartment  of  the  Interior  iond  the  I)ei>artmcnt  of  .Tustice^l  Represent 
tribes  or  individuals  involved  in  trust  issues,  and  limitO^^Sfc^^^ources  of 
the  tribes  to  employ  their  own  attorneys,  Indians  aiaryoiten  unable 
to  secure  adequate  le^ral  representation  to/  protect  <ir  enforce  their 
tights  under  tne  Feder;  1  trust  responsibility/*  And  eVeh  ^vhen  they 
are  able  to  liti^te,  the  enormous  expense  im-olved' dep|ft=tes  tribal 
resources  jand  hinders  delivery"  of  neodiBidi^scrvicea.--Trhe  recommehdar, 
tions  in  section  C  below  are 'intended  ^to  alleviate  this  sritaiation  bv; 
<^nmting  a  new  office,  witji'litisration  authority  and  providing^f o^^ 
irovemment**  payment  of  fees   for  private   attorneys  representinjjf^ 
Indians,  in  trust"  mafcters.  Xothin":  in  tliis  section,  however,  affects  the 
right  of  tribes  to  engasre  ^counsel  on  their  own  behalf. 

Sc*ction  C  r^commeiuls  that  -  within  \\  3>o\v  ncpartmont  of  Indian 
Affairs,  which  is  rr^oniTnendcd  ejsewhcre  in  tins  report  (see  chapter 
.«ix).  there  be  establislied  an  Office  of  Tmst  JRi^rhts  Protection.  It  may 
be  |>ai;;t  of-a  ^reneral  counsel's  office  in  the  department  or  it  may  be  a 
separate  entitv. -In  either  location,  it  won^d  assume  a  role  as  thet  pri- 
niary-^e<:ipil  acix-ocate  in  the  Fedei*al  Oovernment  for  protecti«?r  and 
enfoi-cin<r  Indian  ri^rhts  pursiiitnt  to  the  Federal  trust  responsibility. 
With  Indian  con5?ent*  it  would  pro\-ide  le>ral  oiiidance  in  trust  matters, 
initiate  and  participate  in  adriiinistrative  proceedin^rs  affect in^r  Indian 
trust  rijrh ts  and  prepare  and  try  Indian  cases  in  Federal  and 'State 
>ourtsr  The  ?l)epartment  of  •Tustice  would  have  a  secondary  dutv  to 
Unhdle  such  mattei^n  upon  request  of  the  Office.  I^pon  establishment  of 
the  (>ffice,  the  function  of  tlie  Division  of  Indian 'Affairs  of  the 
Solicitor's  Office  in  the  Department  of  Interior  would  be  transferred 
to  the- new  office.         '       .     .     *  . 

Xhis  approach  to  relieving?*  the  conflict  of  interest  problems  so 
trbixblcsomc  witli  the  proi^ent  structure  for  providin<r  le^ral  af^sistance 
to  Indians  prcsupp>oses  the  creation  of  a  Department  of  Indian  Affairs. 
In  the;  abseiice  of  <uch  action,  it  is  the  recommendation  of  this  Com- 
mission that  some  entity  like  the  proposed  Indian  Trust  Counsel 
Authority  ^^be  established* 
"The  difficiilty -with  the  Trust  Counsel  conccptt  as  proposed:  is  that : 
it  does  not  fro  far  enou*rh  to  diminish  conflict  of  interest  situa- 
tions: (2)  the  distribution  of  responsibility  between  the  Authority, 
the  Department  of  the  Interior  and  the  Department  of  \Tustice  T\-as 
ronfusin;"::  (31«,the  proposed  staff  of  the  Authority  was  too  limited 
to  adequate! \«^ianTlle  the  potential  caseload:  and  (4)  because  of  the 

**  F*or  an  «cea*^nt. -dl»cui*5elon  of  ?!p^<*lfic  cnw^n  of  .Inncleqnar«»  l**5ml  r#*pr<**^^nt-4tt!on  f<»r 
lo^liansi  Jind  th^  uwtHonft  for  it.  ^re  i*r.  VI.  ch*  U  n£  tlJo ^lijal  Rpoort  of  TriKk  Forcf^-  No.  P. 
^  Se^  Hrtirln^TM  f>t^*h^  "Propos***!  Indian  Tnist  Oninsf*rt\athf>ritv,  nntc -^^  surra- 
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liaenwS^oJt  i5«^  IndjansiseeTcM^  legal 

'  SS^-IISSd-lead^^t^^  situafaoa  in  that 

Pcpartment 

^  jS^vaatagfr^f  esfa  a  legal  office  vnth  htigataon  authon- 

S^aii  agency  is  that  it  wouM  have  readJy 

awWbl^:;thei«EPe^^  of  the  parent  agency  ;^t  could 

i>lacel©aa  staff  S  the  various  of  the  agency^thus  fapUtat- 

A^ir^rn^^^""  Tndiaii  cli^ts:  and  it  would  lessen  the  risfc 

oJWroi^^xeductiiMSSMi  appropriations  wM  Would  drastxcally  jeAice 
th«  ^Bff^^  of  .the  iegai  "office  as  an  advocate  of  Indian  trust 

:^^^cecent  Supreme  ciitb*  deciaon  strengthened  «ic  general  rule  in 
Fedezal  «rat?  that  the  prevailing  party  in  litigation  is  not.  entitled 
t«y;an  a-swd  of  «ttic>rney's  €ees  by  Sie  court  in  the  absenceof  s^utory- 
^sixaiorizatiba  or  o£he^  This  rule,  however,  is\,sul^©ct  to 
Tevision  or  exception  by  Coaagfcess  and  numerous  current  statutes,  pro- 
-  vide  for  such  exceptions.*''  ^commendation  D,  .below,  is  intended  to 
provide  an  additional  exception  in' the  case  of  Jjidians  idvolired  in 
fiti^tion.  For  an  excellent  and  thorough  discussion  of  the  need  for 
such  legisla'don  and  the  consequences  of  the  current  practice,  see  part 

6  of  the  final  report  of  Task  Force  No.  Nirje. 

■     -. ,  .        »  *  ■  - 

,  IlECOii3dCExnA-no3fs  ^ 

4r<>  cZarx/y-ojw?  imprt?ve  th^  odTnirtdstratum  -of  tTte  FedcT^  trvsv  re- 
s^onstbUity  to  'A.meric€in  Indians,  tTie  Ctyrrvmassion  recomanend^ 
ttuxt:  ■  -  ■  '     -      _  *  _  - 

Congress  reaffirm  and  direct  all  executive  agencies  to  administer  the 

trust  responsibility  consistent  with  the-  following  principles  and 

procedures.  . 

'  jl.  statemex*?  or  i=orj:crr 

In  carrying  out  its  trust  obligations  to  American  Indians  (inciud- 
mg  Alasfcan^ativc?)  it  shall  be  the  policy  of  the  United  States  to  xec- 
ogniro  and  act  consistent  T^ith  these  principles  of  law:  ^  ,  , 

1  The  tr  .5t  responsibilitv  to  American  Indians  is  an  estaDlisnea. 
Wal  obligation  wfcch  requires  the  United  States  to  protect  and  en- 
l^tce  inSan  trust  resources  and  tribal  self-government  and  to  pro- 
-ride  econ<»nic  and  social  programs  necessary  to  raise  the  standard  of 
living  and  social  well-being  of  the  Indian  people  to  a  level  comparable 
to'fl]^  non-lCndian  society.  ,  ^         -     -t.  -ui  ^ 

Xn  matters  involving  trust  resources,  the  United  States  t>e  heicl  to 
the  h^iest  stSandards  of  care  and  good  faith  consistent  with  the  pnn- 
ciples  of  common  law  triist.  Legal  and  equitable  remedic?  be  available 
in  "J'ederal  courts  for  breach  of  standards.  '    '  . 

2:.  'Althou^  the  trust  responsibility  is  a  legally  binding  duty  re- 
qtuxed  of  ^1  United  Sfetes"agencies~aadriiistrumeirt^litaes,  and  ^- 
though  Congress  has  the  ultimate  responsibilixy  for  msuring  that  the 
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uldhrty  is  jnet,  tb  executive  braiifsh  one  independd 

ml^^-V^m^^g^^fifWh  Ai»  principal  responsibility  -for  raithful^^ 

21-  ^S^^e  triist^TO  ^tends  throuffb  tbe  tribe  to  the  Indian  -  . 

irwn^^^^«^    «»  or  off^e  reservation.  His  orher  n^rhts  pursaant 
£^^t^TJia£eei  States  obli^tion  are  iidt  affected  by  services  which 
^^^*?she  *Mly^  be  «l^ib    to  receive  on  the  same  basis  as  5ther  Unitecl.  > 
5  ^iSkate^  xatizens  or  w  tribe  noay  bte  eligible  to  receive  on  the 

i  .sinnef>as«aaacny.oth^  ' 
r  '  4^  holds  le^rwl  title  to  Indian  trust  property,  but 

B,  I2<rDIA2C  TOUSir  RIGHTS  J^EPACX- '^ATEaraSCT - 

sfore  any  «^ency  takes  action  which  may  abro^te  or  in  any  way 
««.jnge*  any  Ind3»n  -txeaty  rights,  or  nbntreaty- rights  t>rotected  by 
;  the  tnut  irenponant»]i^  itj>i»pare  and  submit  to  the  appropriate  com- 
.  inittee  in^bc^-Houses^f  Congress  an  Indian  trust  tights  impact  state- 
mpnC^  toindtide,  but  not^l^e  limited  to,  the  following  information : 
1- Nature  of  the  F?opose^^tion*  /*»  *^- 

'     :2-  IS«U;«ze  of  the  Indian  i^ita  whic^  may  be  abrogatcdor  zn  any 
-  Way  infengednponbythe  proposed  action.  .  "    k  ,  - 

3.1?«liether  consenf  of  the  affected  Indians  has  beer  soughft  and  ob-  . 
tained.  .If  such  consent  has  not  been  obtained,  then  an  explahation  y 
shall  Jbe  ^veii  of  the  extraordinary  circumstances  where  a  compelling' 
natiimai  interest  "reqnires  such  action  without  Indian  con^nt^ 
'     4-  If  tho^  propceed  action  involves  taking  or  otherwise  iirfringmg  ^ 
'  Xndisoi  tynst  lands,  there  must  be  notification  whelJier  or  not  lien  lands' 

have  been  offegrcd  to-the  affected  Indian  or  Indians.' 
..       ■     .  •*  • .        ■       •-'<.       '  /  - 

•  Acticm.l>y  Congress ^^cniiredi  ^  \ 

"When  considering  Jegislation'  wiiich  ^ay  hs^ve  an  adverse  impAct^^ 
upon  treaty  or  nontreaty  rights  of  Indians  the  Coiigress  adhei-e  to  the  - 
following  principles.*^  •  * 

-  TXeXJnited:  States  not  abrogate  or  in  any  way  infringe  ^any  treaty 

'  rights,^  or  nontreaty  rights  that  are  protected  by  the  trust  responsibil* 
ity,  without  first  seeking  to  obtain  the  consent  of  the  affected  Indian  or  ^  = 

•  i^^icns:  Such  rights  not  be  abro^ted  or  inf  ri^ed  without  such  con- 
sent  excelpt  tender  extraordinary  circumstances'?where  a  comi>elling  na- 
tional/interest requires  otherwise.  T^ith'or  without  Indian  cohsenti^. 
such  lights  not  be  abrogated  ?)r  miringed  upon  in  any  way  except 
pursuant  to  congressioiial  act  which  identifies-the  specific  affected 
TTtrj^mi  rights  and  which  states  that  it  i5  the  intent  of  Congress  to 
abrogate  or  infHhge  suc^ 

To  diminish  the  conflict  of  interest  prevalent  when  the  Department  . 
of  Jnstice  and  the  Department  of  the  Interior  provide  services  to  In- 
fj^ft-pgj  to  provide  for  more  efficient  rendering  'of  legal  services  to  in-^ 

*     »2^1S3  77  lo  .  ,       ^  .  '  - 

;erjc  .   ^_^-ia^  . 
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diaxis^  and  to  othorvx  ise  improve  ^he  representation  whicK  Indians  re- 
ceive for  protfytion  and  enforcement  of  their  trust  rifchtSv  <:^ijri^*sa 
enact  the  followmjr  Ifc^dslation  r  •  "  -  ^ 

^  ^1^  TDtere  be  e^^tablislied  witliin  a  n^^jvly  created.  Department  of 'In- 
dian Affairs  {^^^e  recommendation  in  cliapter  six)  am  Office  of  Trust 
Higbts  Protection.  Ite  duties  shall  include^  but  not  be  limited  to,  cata- 
Jojnn;;  and  assistins;*ih  t?ie  management  of  Iiuiian  trust  property*  ad- 
vising Indians  and  Indian  tribes  in  le^al  matters  and  representing 
them  in  all  Uti^tion,aud  administrative  proceedinjjs  involving  In- 
dian trusi  rights*  In  appropriatcfield  offices  of  the' Department  of  In- 
diaii  Affairs  there  be  a  lejj^ul  and  professional  staff  iinder  the  super- 
vision of  the  Office  pf  Trust  Rifrhts  Protect  ion.  • 

2l  The  Office  of /Trust  Rijrht/;  Pi-otection  be  authorized  to  render  all 
appropriate  Icfp^I  services  which  now  are  ronde^d  by  tlie  Department 
of  Justice  -and  the  Department  of^v^e  Interior^  provided  that  the 
Indian  client  a^j^rees  to  accept  reprcsenKUioji  and  serVicos.'  . . 

The  Office  of  Trust  Riprhts^^rotectio^-^jfiavc  tlie  primary*  responsi- 
bility of  the  Federal  (Tovernment  for  proti^ctingr*  enfoi^cin^f,  and  en- 
hancing IiKlian  trust  ri^rhts*  but  tM^  shall  not  relieve  any  Federal 
n^rnncy  from  the  duty  to  reco^rnize  rfnrts^itt  consistent  witJi  the  Federal 
trust  responsibility  for^Indian^j^;^    (  - 

The  Offit^e  of  Tni^^t  Ri^rht^  Protect iorr  act  in.  the  name  of  the 
^United "^States  as  trustee  for  Indinias  in  all  le^rii^  matters  and  proceed- 
iij^,  except  "those  which  it  refrri^Jfo  the  Department  of  Justice  for 
Jit-i^ration*  It  have  the  discfer^on  to  so  refer  those  matters  for  which  it 
does  not  have  the  staff*  n^^ourc -^^^^  or  expertise  to  handie.The  Office  also* 
have  the  discretion  and  author^y  to  en<i3ipe  privafe  le*jal  counsel  to 
repyesent  Tndians,  tTrbes  or  <rrc*aps  in  trusnnatters*  In  such  cases*  the 
T^nited  States  GoveiTiment  ^nny  pxyvr^  fees  and  costs  jand  the  wishes 
of  the  Indian  clients  shall  ho  corrt^Tied  with*  as  rrruch  as  possible*  In 
the  selection  of  cotins*»i.  Wlierc  tliere  is 'conflict  of^interest  between 
an  individual  Tuilian^anfl  a  tribe,  im-o^"in<r  trust  issues*  the  O^ce  rep- 
resent^ithe  tribe  and  it  liave  the  discrem>n  to  en<!:a<2:e  private  counsel  to 
represent  the  individual  at  Ooverngfient  expense* 

5.  The  United  States  waive  sovorei<rn  inimimity  for  all  actions  in- 
volvin^y  Indian  trust  niattei-s_  broufrht  by  the  Office  o'f  Triist  Ri<?hts 
Protection  or  private,  counsel  en^^red  by  it  to  represent  Indians* 

6.  Tlie  Office  be  authoi-ized  to  obtain  whatever  information,  serx'ices, 
ami  otiier  Jtssi.siance  deeme<l  necessary  from  other  Federal  agencies^ 
and  such  ajireiicies  be  obli<rated  io  coniply^with  such  requests. 

o-  AtrrrronizAxiON-  for  awakd  of  A-rroRxiiiv  ficks  axd  mrirER  uttgation^' 

o  COSTS 

Federal  courts  be  huthorized  to  a\\-^rd  attorno\-s*  fees  and  expenses 
and  all  re:isonable  costs  incident  to  liti^ration,  incrudin^r  but  not  limited 
to  expert  witness  fees*  in  cases  in  which  an  Indian  or  Indian  tribe  or 
^rroup  en^fres  private  attomevs  and  is  successful  m  protectinjr  or  en- 
forcin<r  treaty,  trust*  or  other  rights  protected  by  Federal  statute.  Fed- 
eral courts  be  ^riven  the^discretion  to  order ^hat  all  such  fees  and  costs^ 
be  paid  by  the- losin^?^  party  or  by  the  United  States  Government. 


C?ECAPTEli  .FIVE 


TTRIB AL  GOVERISTMENT 


l!^-^5j?Slirq?^  i>iit^:tlie  QTaeJstdon  Is  wliether  tribes  are  going  to  be  permaneTit^von-going . 
^^i;^^-'-T>olitl«fcl  institutfoiis  ^erdsing  the  basic  powers  of  local  government  or  wbether 
^'^'^^^Sley  axe  to  1^  mere  "service  delivery  vebides^  ior 

^^^iS^iJeOaal  assists^^  .*^ed^cal  instrnmentaUtles**  f or  tbe  control; 

l5  ^  ^  "^oC-itli>&  ^socf  own  tribal  membership  i>ending  their  nKimate 

^^-f'^^^^^^Stii^  dominant  societar  whic±t  surrounds  thein^  This  is  the  funda- 

^—^^soehtal  <sc^  ot  TT^/jf^t-n  tribes  and  the  f midamental  qnestlon 

Ow^er^^  Vmtigt  resolve^  in  the  formulation  of  the  futnre  coarse  of 
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iBDL&y^^^^  &  leg:isIatiT^  solution.  Sut 

^Ksiras^isixs^^^^         Ccmxm^  any  attiennpt  to  impose  a 

^  iie^ialative^'  would  be  ill-advised  and  pre: 


^i^S^jf^E^^  be  directed  toward 

^||affibE^^  of  tribal  gx>veiTim 

^Ipicrtoi^^^  institutions*  XdtigaHon . 

I^^^j^rj:^^  fv^Tiflir^  Twfr^^      States  -and  Tbc^^ 

toad 

'I^ho  0omiiixn3^^  that  the  growtb'  and  dev€^lopment  o£i^  txibal 

goyerx^^  folly:  fimctioiim^.  governments  necessarily yencom- 

^^iiipiisse^^  tribal  ixirisdiction  over  non-Indian  p«^le  and; 

l^j^'^pixif^^  Ii33a5ts^^,r^ 
^I^S-and?  tiM     niusfc  operate  xmdier  the  assctia^txaa-  ^^lat  the^uirisdicti 
^pl^S^tihej^  npn-Ijadians  rbust  bear  ^a -reasonable  relationship  fb 

!|Wv^e^tizn2^  as  protection  of  trust  res^urces^  loamte- 

p/i^'j^^  services,  and  T>rotection  of  ,  tribal 

^i^V^^^ivcCT  ■ 

;^§;;vvr^^^  finds  tliat  the  fo 

?  "^^^  for  tlie  Federal- 

;S§'^sl^^  '  :  _       ^  •    '       ■      \  .     .         ^  . 

^  5  concerning:  triba^  sovereignty  must  be  premiseu/on 

confronted  Avith.  options^  the  Tndinn  people;  • 
:^{f^iyio3^  and  fairly  wliien  exercising  lowers 

and  resentment  wliic3i  jot 
r^f|:-JclM^  tribes  and  States/mxcst^^^^ 

^?^^^^felii3c^^  contract  of  respect  and  acceptance  of  jme  institu-: 

l0^<iA6xiB  and*jFederal  laws  must'  be^design^ 

W>[;^$Q/^  :  /  /       -■  ;■  -  .  .  /  -     ■  ^  '  > 

^^[^^^  and  resp<msitnli<y  of  tribaci  goveriunents, 

be  imposed.  The  Federal  policy 
accepts  t^  th«rfi  the  supervisory  au^ 

^^^^  •i^^  authority  is'  now  encompassed  in 

|g^i*itle  (Indian  Civil  Rights  Act>. 

of  JFedt:iar-^Ind^^  jpbHcy  .must  b^  directed  ^ 
'>^^4jr^^  the  tribes  iii  acMevement  of  fully^  functioning  ^^^^ 

Tidthin  the  boundaries  of  ythe^,  respects 
Authority  would  include^-tiite-power^to-^^ 
|ji;^-crwl''^a^  ^[se,  fo  regulate  jaat^^ 

1?^^^^  cc^^  fish  and  game  and-^ater  right?,  to  issue  business 

|p?^^lic«^  and  to  do  any  and  all  of  tiicSse  1ihing?5  : 

"  the^TJnited  States  are  j>res€aitl3^ -domg^ 


wing  tlnree  i>rm->^ 
estate  relation-  . 
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JSistoT^aZ  DevelopmeTit  of  Tribal  Govemn^^rvt 

Tribal ^ovetnjnefit  today  is  at  a  crossroads  of  liistory.  Simply  :^ut, 
the  question  is  -ev-lietlier  tribes  are  [ffcing^  to  be  permanetit,  on-goin^ 
political  institutions  exercisiiig  tlie  basic  pO'wers  of  local  goveTiunent 
or  whether  they  artie  to  be  traaisient  bodies  relegated  to  mere  ^ervice 
delivery  vehicaes"  -f  or  Pederal  assistance  pro^rams^  iner©  "Federal 
inferoncntalitie^  for  the  control  of  the  social  behavior  of  their  o^ 
tribal  iriembership  pending  their  ultimate  assimilation  into  the  aonii- 
nanf?  society  -which  surrounds  them.  This  is  the  fundamental  question 
for  the  future  of  Indian  tribes  and  the  fundamental  (Question  -which 
the  Congress  mtist  resolve  in  the  formulation  of  the  future  course 

of  Federal-Indi^  policy.  ,         ,  -i- 

Today,  -w-e  find  basic  questions  bein*:?  asked  about  the  oefmition  or 
terms  such- as  "iJidian",  '^be'^and  ''reservation".  TVe  find  expressions 
of  cohcem.over  the  fact  that  tribes  are  "soverei^",  and  prote^  over 
the  fact  tha,t  tril^  are  be^rinning  to  exercise  governmental  authority 
over  non^Indiajis.  There  is  even  concern  over  the  fact  *i^at  not  »^ 
~  tribes  are  organize  on  the  same  democratic  prin^ciples  th^t  ha-ve  gov- 
emexi  the  formation  of  the  Anglo- American  political  stmctures. 

There  are  coinplaints  that  one  "sovereign  cannot  eadst  "witmn  the 
boundaries  of  apothcr"  sovereign — an  argument  advanced  ^  tiie  State 
of  Georgia  in  the  18th  century,  'this  argument  led  directly  to  tbe  ^est- 
.  ward  removal  policies  of  the  l830-s  ^^th  the  agreement ^t  ^orth  15 
treaties  that  the  Ue^ly  established  reservations  in  the  vVest  should 
Tiever  be  included  >vithin  the  boimdaries  of  any  State  or  territory.  The 
argun^^t,  even  today-  surfaces  in  occasional  State  court  decisions  de^ 
spite  repeated  S^Preme  Court  decisions,  since  1834  to  the  present,  re- 
affirming the  sovereignty  of  Indian  tribes.  .  3*1^ 

There  -ax^  also  complaints  that  people  should  not  be  subl^cted  to  the 
authoriffy  of  go'^^'^mment  in  which  they  are  not  allowed  to  partici- 
pate—a complaictt  wath  a  solid  patriotic  ring  but  one  which  does  not 
'  reach  the  ^ore  of  the  problem  of  government  in.  Indian'  country;  ifcr 
ovei^ooks  the  history  of  F'ederal  policy  which  opened  the  Indian  lands 
•  for  non-Indian^ettlement  against  the  wishes  of  the  Indiaii^Qnjmirnity 
and  in  violation  of  the  treaty  agreements.  I^^e  argument  ?^Iso  brushes 
aside  the  moral  imd  legal  bl>ligations  of  the  TJnited  States  to  protect 
and  foster  the  development  of  tribal  jsrovemment.  Both  of  these  ar^- 
ments  if  decided  ^  a  maimer  favorable  to  th^  non-Indian  complain- 
ants would  inevitably  result  iA  the  refduction  of  tribal  government  to  n, 
point  where  it  conld  truly  be  said  that  Indian  tribes  are  ipere  associa^ 
tions  of  private  property  owners  having  no  more  authority  than  any 
voluntary  association.^ 

.    The  position  in  which  ^tribes  find_JJiejn£el\-es  today  is  »  <iirect  out- 
-  growth  of  continual  cohflict'and  vascillation  o^  Federal-Indian^  policy 
and  the  ^failure  of  the  United  States  to  honor  the  humerons  connnit- 
menis  made  to  Indian  tribes  in  treaty  negotiations.  These  Policies  are 


HI)  .  The  evolution  of  the  leg^slatitive  and  adrninistra3^iv€vpolicies  of  the 
Federal  Govermnent  are  given  dej^ailed  attention  in  c3mpt^^  2  and  4  of 

^Sncli  a  ftndlnff -w-as  =ajide  by  the  lOth. circuit  !o  Xlis.  -s".  Jfatrttrte,  4ST..T'..^  3.4  cl«-. 
"19T3).  It  -was  rejected       a  oniinlzaous  Supreme  Court  on  appeal  417  .CS.  54*  (1979}  •  - , 

■  •  '         '  -  .      .         .  . 

:. .-  141      .  ■  ■  ■ 
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•  > 


is  11^^  again 


^aiid;da-g^o^^  relations  and  tke 

■  -  ■■  .'  'v   •    "■  ■    .<"  '■-■  ■■■   ...  ■ 

l^:g(W3TOi3^  from  be- 

«i^^t!WiB^  ymbjas  lixdmri^^t^           bur  TTestem 

>£d&^  European  settlers  and. 

^yg'^TiTi<y»7y^^^  WmHTiViftT  encroacJiinent  pf  ^the  noxi:- 

?yT<Sti«Tt  prt^  by  tiie  Xti<3iaii  people.  j^tiie_  time 

ijl£»;^rocos&  ^txg"^^  purchase;  of  land  ^was  instituted, 

ffiiii^^n^ia^  -formidaKlp.  ^oTiraas  Tcitli  -wllblllL  t±te  great 

j»bicergla       as  lCT»g^i<Tia;y^^Fr^^  and  theXJiiited  States  sougiit 

xnjni^^-^p^^ T^Ar*fir:Tw^  .-^^  bonfEcts  ■  ajooong^  themsety^  over 

fe^n»«p&t5?^^  sougbt  by.  the  TJnited  States  ni 

ithusB^trtiM^^  (i)^•;^a<x^aisr^a<Mct  of  lands  for  the  burgeoning^ 

^^^ny^7k^f>ft  ^  t>f  -  n*'*'^-'^^'^7?tTi  settlers ;  (S)  Idyalty  of  the  tribes  to  the 
_  ni%ed:.^St^ufiK5  a&  oppo^        the  other  European  powers,  aiid  (S)  V^eae& 
'^^  OT  clearly  defined  ooundariss  of  lan^  claimed; 

t^^  '^'  tb^:'^  benefits  which  the  Indian  tribes 

P  'V.sqno^  a  recognition  by  the.  TTnited  States  of  tiieir  exdu^ve 

xigjit  to  the  us^  weD-d^Bned  area;  BJxd.  (2^  a  com- 

1;^;^  XjiE^^  the  United  States  to  defend  and  protect  their  rights- 

J  TOthaa  tlurf::         from  nan-Indian  encroachment.^      ,  ; 
S  Tvere  expected  to 

i^;^4iji&tam  depredations  against 

|:i\^jioK^  obl3^ated  to  turn  over  to  the  United  States  for- 

^ri;  jrwTjrtTghiT^^  among  th^m  "^hV>  committed  wrongs  against  non- 

fi^^^^&tdian^^pCbe  T  for  its  part,  was'eapected  to  nmin^^ 

^^:^itB^d^e^jsarksi^  its  subjects  andjp^fisb  non-Indiaiis  f  or  wrbn^  committed, 
^^^^fjjgttiii-is^^  and  the  agrecmenfe  wer^'entcre  ^ 

l|!^j&5^^biie  to  ano^ier.  The  principles  xmderlyiiig:  this  bas^ 

0l\3x3hBtil^  Secrctaxx  <^  War:  ITemTT  Baiox:  to- 

W:i<pTesi)den^  a  report  to  the  President  dated 

Kiii>5rly  tihe  militaiy '  situation  oiC  the  froiiia^cs  and 

^  "  iiekAK^  the  abOTe  course  of  action  as  the  most 


f KT-innrigTi  1  f^sts. -misi  jpremigf^-^  ort  the  poHcv  positions  laid:  dd^6m  in^  that 
li"^^  ;3«part-*  I*<Mrthe  jn<^  paCrt,  the  Indians  kept  their  end  of  the  bargain.  It. 
li^^^^oes^w^tbooi;  most  part,  'tie  XJmted  States  did  not 

iti<><du'ii£iT«.be4»  oo  the  subject  of  early  Indian 'xeUltloiuu  Two  *>r 

_r  TodSHSS  PoIlCT' Tcr  tbe-yoniiatlTe  Xearm**  by  I*.  Ptqc^ul  tHaiTana  XJmy. 
— ^Cb«  Xmraxion  of  JLmeziea — ^Indinx»i  ColoxUaXlam.  and  tbe  -OftStt  of  Coi^- 
CXJcl-w  of  N.C  I»re8»,  ,X»T5>. 


^i^.Li  ^   __ 

fic^-v^*^^ Amedcan  State  jPw»eT»,  lodinTr  Atr»tr^ 

•  -  ^^fiirt:  of  ^Jtme  a>,  clu  *  Stat,  ~  " 


,^%aw;  CXd40  ^)  ^  elu  ^ 


T"vro  basic  concepts  emerged  out  of  this  course  of  dealing;  (1)  that 
while  the  United  States  claimed  ultimate  sovereignty  over  ail  lands 
-nithiii  its  territorial  limits,  the  Indian  people  had  ownership  interests 
in  the  lands  tm^ier  their  control,  that  this  land  was  held  in  common 
ownership  of  the  tribe,  and  that  this  land  could  only  be  acquired  from 
or^aken  from  the  tribes  by  purchase  or  conquest^  and  (2)  ^  recomition 
^that  Indian  tribes  were  sovereign  governments — a  reco^:nition  that  the 
tribal  government,  the  tribal  leaders,  had  the  capacity  and  the  au-^ 
thority  to  impose  rules  or  laws  to  control  the  actions  of  individuals, 
particularly  Indian  people,  within  the  boundaries  of  the  lands  under 
their  juris<Mctioxi,  and  a  recognitipn  that  those  Indian  governments  br 
leaders  had  a  ri^t/and  power  to  convey  title  to  the  property  under 
their  control-  /  .  ^     .     ,        ,  , 

Th^sehasic  conceptions  received  judicial  recognition  m  three  lanci- 
mark  Supreme  Court  decisions.'  ,        _  '  , 

Hie  Indian  nations  liad  always  been  considered  as  -distinct,  independent 
political  commnnities,  retaining  their  original  natural  rights,  as  the  undisputed 
I>ossessors  of  the  soil,  from,  time-  immemorial,  with  the  single  exception  ot^^t 
imt>o»ed  by  Irresistible  power,  which  excluded  them  from  intercourse  with 
any  other  European  potentote  than  the  first  discoverer  of  the  coast  of  the  par- 
ticular region  claimed;  and 'this  was  a  restriction  which  those  European 
potentates  imposed  on  themselves,  as  well  as^on  the  Indians.  The  very  term 
vnation",  so  generally  aM>Ued  to  them,  means,  "a  people  distinct  from  others  - 
The  Constitution  by  declaring  treaties  already  made,  as  well  as  those  to  be 
made  to  the  supreme  law  of  the  land,  has  adopted  and  sanction^  the  previous 
treaties  with  the  Indian  nations,  and  consequently  admits  their  rank  among 
those  powers  who  are  capable  of  making  treaties. 

•  ■  *•  .  •  _  •  , 

The  Cherokee  nation,  then,  is  a  distinct  community,  occupying  its  owri_  terri- 
tory with  boundaries  accurately  described,  in  which  the  laws  of  Georgia  «in 
have  no  force,  and  which  the  citizens  of  Georgia,  have  no  right  to  enter,  but 
with  the  assent  of  the  Cherokee  thems?ljres.  or  in  conformity  with  treaties,  and 
with  the  acts -of  Congress.  The  -v^hole  intatefcurse  between  tl^e  United  States  and 
thfc*  nation,  is,  by  our  Constitution  and  _^«s,  vested  in  the  government  of  the 
United  States.*  -  I 

In  1830,  Coiigress  passed  the  TVestWard  Hemovai-^ct '  authorizing 
the  President  to  negotiate  with  Indian  tribes  for.  their  removal  west- 
ward. r>espite  passage  of  this  Act:  it  is  clear  that  Congress  shared  the 
perceptions  of  Justice  Marshall  with  respect  to  the  treaty  obligations 
owed  the  Indian  tribes  and  recognized  .the  inherent  governmental  au- 
thority- of  the  tribes  within  Indian  cotmtry.  The  Fmal  Indian  Trade 
and  Intercourse  Act  was  passed  in  1834.8  Section  2.5  of  that  Act  C"w-hat 
is  now  known  as  the  General  Crimes  Act  codified  as  18  U.S.C.  llo2> 
extended  to  the  Indian  count rv  the  Federal  criminal  laws  which  were 
applicable  within  federal  encTaves  xmder  the  sole  and  exclusive  juris-^ 
diction  of  the  IJnited  St^ites-  In  issuing  its  report  on  that  legislation, 
the  House  Committee  on  Indian  Affairs  stated : 

It  will  be  seen  that  we  cannot,  consistently  with  the  provision  of  some  of 
our  tteati^  and  of  the  territorial  act.  extend  our-criminal  laws  to  offenses  com- 
— mttted-bs^-or^against-^ndia ns,  of  which  the  tribes  hnv**  f^xclnRive  jUTtsdicgon^ 


and  It  is  ratlier  of  conrtesv  than  of  ri^bt  that  we  iindcrtaKe  to  punisa  .<?rxnies 
comzziitted  in  tlmt  territory  by  ancl  against  our  own  citizens.  And  this  provision  is 

^5:Pet.>  1  Clftni>  :  TTorcc^trr  V.  ^ortr^^SX  TJ*S.  (6  Pet-)  515  ClS32>. 

•31  U.S.  ie  PPt.)  at:  55S.  560.  561.  .  *  ^  - 

,    Act  of  Mny  28.  XSSO.  cli.  148.  4  Stat.-  411.  . 
•Act  or^Sarie  30.  1S34,  ch:  148,  4  Stut.  411.  '  • 


V'T*'*flf**^  i*ry«**«T**'^  «tt  the  ground  tbstt  it  may  be  unsafe  to  trust  to  Indian  law 
^    -t^  It  is  not  perceived  tliat  we  can  wrtn 

'  •  vaiiy  rjtistlce-  or  propriely  extend  <>ur  laws  to  offenses  committed  by  Indians 

-agatriat  Zijaians,  afc  any  pigice.  ■wjthin  tbelr  own,  llmlte^       .  ,  . 

aer  i  :J£t  lias^^b^  Fede^  cfommal  law 

rt^ovTTi«^iftWfr>iiTitry  by  section  25  of  the  JFiiial  Indian  Trade  an0: 

•  'Ijitercouiise  Ax5t  onsted  or  ipxeempted  the:  jiirisdictid  of  the  tribe§- 
:  ;  This  contention  has  been  refected  by  the  courts.^"  At  the  time  this  ^iw 
: .  Lwas  enacted,  treaties  -with.'  tribes  commons-provided  that  the  tnbes 
.   'tjx^  them  for  pnhilhinent  bj^he  United  Stat^- 

'T^  in  keeping  with,  Secretarv  Kiibx's  policy  of  placing:  the 

•V  United  States  be^een  the  Indian  tribes  and  the  non-Indian  people  to 
V  act  as  a^buffer.  It  vrould  appear  that  this  section  should  be  read  as  an 
.effort  by  the  United  States  to  comply  with  its  trea^  commitments 
'  :  to  the  i.ribes  to  pnnish  .offenses  conmiitted  by  non-Indians  agamst 
:  .  Xndians.  .  :  •  • 

:  -  A  companion  bill  to  the  Final  Indian  Trade  and  Intercourse  Act 
"would  have  provided  for  the  establishment  of  an  Indian  State  in^the 
TTest-  One  feature  of  this  bill  is"  that  it  would  have  provided  for  tribal 
.  assumption  of  the  enforcement  of  the  la^v^s  set  fortb  in  tJbie  Final  In- 
dian Ttkde  and  Intercourse  Act  and  enforce  them  m  their  own  tribu- 
lials.  In  feet,  the  only  restriction  of  ^e  penal  power  of  the  tribe  would 
have  been  with  respect  to  the  death  penalty  which  would  have  been 
subject  t^  review  by  an  2^pointed  Governor  prior  to  execution.^  It 
Appears  the  basic  concept  of  an  Indian  State  waj6  a<preeable  to  the  le*?- 
~    .i^ators,  but  the  bill  was  opposed  for  othei:  reasons  and  was  not  en- 
acted. Later  bills  were  also  introduced  but  were  resisted  by  the  In- 
diar^tribes  w^io  considered  such  organization  as  a  weakening  of  their 
own  inherent  authority." 

It  has  already  been  noted  that  the  argnmeftt  of  the  State  of  Georgia 
for  extinguishment  of  ^he  Indian  title  to  lands  and  the  abolition  of 
t^ribal  government- within  her  boundaries  was  premised  on  the  theme 
that  it  was  not  possible- for  one  sovereign  to  exist  ycdthin  the  bound- 
aries of  another  sovereign*.  To  preclude  the  repetition  of  any  such 
:^laims  in  the  future,  the  treaties  negotiated  with  the  tribes  removed 
westward  specifically  provided  that  the  lands  reserved  to.  them  in  the 
,    treaties  should  never  be  included  within  the  bounds  of  any  State  or. 
territory.  This  provision  becahie  ^^-boiler  plate^  language  included  in^ 
inany  of  the  treaties  ne<;]^otiated  with  Indian  tribes  over^the  next  years^ 
It  also  led  directly  to  the  inclusion  of  ^^disclaimj&r^  clauses  which  ap- 
pear in  the  territorial  and  State  enabling  -^cts  and  constitutions.^^ 

•  noose  Keport  No.  474,  23<i  Cots^..  Isrt  fi«ess-.  June        XS34.  pw  13- 

aiiphant      ScHUr,  ^o*  74— :Ji:>4  (Stli  dr.*  d^oid#Kl  Aujr.  24.  lf)7C).  / 

•  :   ^notXBe  Keport  2»ro.  474.  23d  Con;r.,  1>*±  94>ft>c»  Jiine,20.  1h:54, 

uf^T-  arcexcelient  treatise  oa  tlie  tKuzd^rous  bUUi  proposed  on  tlils  8nbJ^<rt  lh.nd  tlie  Indian 
re^i^tance  to  tliem,  see  'rTlie  :Formation  of  tlie  State  of  QkXalxoma'*  by  Roy  Gittlnger  (Unjy. 

-     of  OfcIaJsoma~T>^rrt8*  1939  >.  '  ^=5"^  ^  " 

»*6<e«  Rev.  srats.  -1»31>  cited  in  vol.  X.  Kappler'ft  Affairs,  Lawji  and  Treaties*  p. 
ami  tbe^  Act  of  Jan.  29.  1S61  {32  Stnt.  12C>  admittln^r  tbe  S^te  of  ICansaa  into  the  union 
:  In  wblcii  It  is  provided  tbat  tlie  landw  reserved  to  the  tribes  by  treaty  should  not  tte  Included 
*1-  within  the  territorial  llmltft  or  jnrlj»dlctl6n  pf  the  State  iintll  the  tribe*f  absented  to  such 
Inclusion.  These  disclaimer  clans«>H  and  the  evolution  of  State  jarisdlction  within  Xndian 
rt?«ervaxions  is  examined  in  an  article  entitled  **I>eveIopment  of  Tripartite  Jorisdictlon  in 
:  :  Indian  Country'*  by  the  Indian  ClvU  Rltfhts  Task  Korce.  voL  22,  J*o.  3  KansuV^^  Review/ 


14S'  -     -  , 

.  Itespite  t:hc  apparent  respect  wliich  Con^ss,  €he  Executive,  and 
the  conrts  manifested  in  this  period  toward  the  political  and  1^1 
Tights  of -tte^dian  tribes  and  nations,  the  relative  power  of  th.^ 
tSitcd  States,  and  <the  growing  requirements  for  more  andinore  iana 
f CM-eskadowed  the  li^dian  tragredy  over  the  next  40  vears.  The^massrre^ 
^^^rnr  of  EuTopeaat  iiamigrants;  the  gold  rtish  to  California,  the  devel- 
oiJznent  of  a  rail  systto  capable  of  transporting  the-^prodncts  of  tne^ 
West:to  the  markets  of^XB  East  doomed  the  Indian  people  to  a  res^r- 
Tration  system  imposed  through  military  force.  This  upheaval  and  it& 
social  consequences  are  weH  developed  in  the  historical  chapter  of  thiSr 

^^^B*of  the  principal  products  of  this  period  from  the  mid-lS30's 
through  the  ISTO^s  was  the  decline  of  the  traditional  tnbal  govern- 
ments. This  was  particularly  true  for  the  plains  tribes  and  tlie  war- 
like tribes  whose  traditional  way  of  life  was  drastically  altered,  who 
fell  xmder  the  most  direct  militai-y  rule,  and  who  were  subjected  to  the 
most  oppressive  of  regulations.  It  was  probably  less  true  of  the  non- 
nomadic  tribes  who  remained  in  their  traditional  grounds  and  con- 
tinued to  survive  through  the  same,entei-prises  and  the  same  cultural 
settings  wbich  had  alwavs  sustained  them*  And  it- was  particularly 
not  true  for  the  Five  Civilized'  Tribo?^  situated  in  Indian  Territory 
(now  eastern  Oklahoma)  who  had  tigktK*^  drawn  treaties  with  the 
united  States  and  whose  gaveniment^  and  economies  were  similar  to 
those  of  the  States  and  territories,  and  of  the  Pueblos  who  appear  to- 
have  been  out  of  the  mainstream  of  Indian  acbninistration  at  -this^ 

time.  .... 

JiJlotm4^nt  andr  A.sslni.lJatto7^  Period         -  . 

Bv  the  end  of  the  19th  century.  Fedeial  policy  flowing  from  the- 
Daw.s  Act  of  1SS7  dictated  that  the  so  hit  ion  to  the  "Indian  problem''' 
required  that-  Indian  reservations  be  broken  up.  that  the  communal 

foldings  of  tlie  Indians  be  individuali;ced  into  allotments  in  severalty^ 

.and  that  the  gbv^mments  of  the  tribes  Ijc  terminated.  For  most  Indian 
tribes,  this  policy  was  pursued  through  the  land  aL^ment  proce^  and 
through  the  overlay  of  administrative  rirles  and .Wgulations  designed 
to  stamp  out  the  Indian  way  of  life.  The  tribes  in  the  Indian  Territory 
presented  a  different  problem.  Their  treaties  with  the  United  States 
were  explicit^'  their  governments  and  their  economies  were  stron;^.  find 
their  reservation  or  national  boundaries  adjoined  each  other  so  it-wjis- 
not  possible  to  simply  ''absorb"  them  %\:ithin-tlic  boundaries^of  a  State. 
The  solution  for  these  tribes  lay  in  spocific.logislation.  In  1898,  Con- 
gress enacted  the  Curtis  Ax-t  stripping  those  tribes  of  most  of  their 
governmental  powers,  ami  in  1006  it  enacted  further  legislation" 
to  provide  for  the  final  disposition  of  the  atTairs  of  those  tribes- 
,  .  It  is  ironic  that- this  i>eriod  saw  the  demise  of  the  strongest,  most 

sophisticated  Indian  i^olice  and  judicial  s^-stems,  i.e.,  that  of  the  Five 
Civilized  Tribes,  and  also  witnessed  tlie  birth  of  the  tribal " court  ffys- 

-t€na^^^^originall>'--anr--adniin4strat:f^^  of^-lfetd^n— 
Affairs  whose  *p^^P<^^^      Hie  time  of  its  establislmient  was^  to  control 
the  activities  of  Indians  vrifliin  their  r^iservations  and  aid  in  the  sup- 
pression, of  their  culture,  butNwhich  has  since  been  taken  over  by  the 

 z   '  \ 

a*  Act  of  Jnne  2S.  1S9S,  cb.  51.7.  30  Stat  495. 

?*  Act  of  Apr.  26,  1906,  cli-  XS76,  34  Stat  a.3T.  .  - 

.  *■         .        \  . 

\  -  -  •     •  ... 


■lliribes  aad  now  represents  one  of  the  most  important  nMtnif^tations  of 

W^^ia^  ieot^m^aiion  AASt  asnd.  b<yn£e^^  Legal  ^satlgnptioTis 

vi  -  iai  tlie  TO  of  tie  Five  CiTolized 

"^^  TCiibes;*  tT3^  "Vi*!  n-jrwrrt^a  1«y  T>fclatively  dormflnt.  It  -was  not  iiTitil 
'  ■l^sStrotli.  the  passage  of  the  iTK^iiyh  KecHrganization  .A^  "  th^  ti^bal 

So  reassert  any  go^MsB»neaatal  fanctions.  The  purpose  of  thus  ^ALdt,  axid 

'    its  companio^ ^ 

anot«fcfc  era^  4»  r^ore  to  the  Indian  people  an  ec^ 

^  iionacany  viable  land  base  ;  ix>  provide  the  Indian  people  tvi^  suffi- 

aent  credUt  though  a,  revolving  loan  fund  that  they  might,  develop 

their  own  resources  and  business  institutions;  to  recognize  the  i^^^ 

^^^of  the  Indian  people  to  be  scOf -governing;  and  to  provide^rough  the 

'  -emfbloymMit  preference  policy  for  eveirtual^ntrol  by  Indian  people 

•of  Sie  Fedcr^  agencies  for  protectioE.  of  their  resources  and  delivery 

of  services  to  them.  ^  „  i^-  ^  *a,    tt>a    +t.«  <^ 

In  October  1934,  immediately  following  passage  of  the  IK-A.,  tJae 
Solicitor's  Office  at  ilie  I>epartrnent  of  iiie  Interior  i^ed  ap.  opinion 
discussing  &t  length  the  powers  of  Indian  tribes."  Tb^  opmion  exam- 
inea a  multitude  of  issues  indilding  such  topics  as:  (1)  the  ongm^f 
tribal  authority  and  the  role  by  which  its  limits  are  detenmned, 
l.e-,  that  except  as  Congress  has  expressly  restricted  or  limited  the 


mine  th^r  own  fon 

mine  their  ow;n  membea^iip,  except  in  mattei-s  wliere  rignts  w>  ©p- 
eral"  property  are  mvolved;  (4)  the  right  to  conteoi  descent  and  to- 
tributfon  o£  non-trust  property;  <5)  VO^^^^^^^?^l<%l^ 
TK>wer  to  exclude  nonmembers  from  the  territory  subaect  to  the  tribes^  . 
ouifediGtion-  (7)'  poHce  power  of  tribes  over  the  property  and  con- 
^^cts  of  its_ members ;  and  (8)  the  powers  of  tnbes  m  the  admimstra- 

^^onte^^Sry  with-  this  opinion  was  anojlier  in  ^Febraary  l^f^ 
di^ussingthe  authority  of  the  Secretary  of  the  Interior  to  issue  ndes 
and  regulations  appHcabic  in*  Courts  of  Indian  Offens^to  govern  tlie 
^;ondit<S  of  Indians -within  reservation  boundaries."  This  opmion  is 
particular! V  lUummatins.  It  begins  witn  the  admission  that  there  is 
no  statute  which  vests  the  Secretarv  of  the  OCntenor  with  specific_au- 
thoxitv  to  «^govem  the  conduct  of  Indians  on  the  reservations  or  to 
promote  law  and  order  thereon  in  any  way  at  alL"  llie  opimon,  how- 
ever, finds  that  the  Secretary  has  the  authority  to  promul^te  roles  and 
reonlations  ffoveming  the  conduct  of  Indians\  because r  Congress 
hiS  annually  appropriated  money  for  the  support  of  a  tribal  police  sys- 
tem *  (2)  I3ie  practice  of  Secretarial  promulgation  of  such  regul^on  is 
long  staiiding  and  has  never  been  c^tfen^drt^)  that  Llie  Secivtai-yr 
has^  generafduty  to  assure  peace  and  tranquillity  withm  Indian  reser- 

^sSl  W°5^0^t.^Mf  -l^^t51fntS^  14>  entitled  Pow«a  of  Indlaa  X=n«-L 

^sSl!  Op:of  rSr  zs.  is^(napabll8lie«l)  entitled.  Secretary's  power  to  Regnlat*  Conduct 


vations;  and  (4)  that  Jndiaa  tribes  liave  the  inherent  power  to  govern 
the  conduct  of  their  own  members,  and,  due  to  the  policies^of  the  Fed- 
eral  Oovermnent  which  weakened  those  governments^  it  becaine  neces- 
sary for  the'  Secretaify  to  assume  the  exercise  of  those  ,  powers  in  the 
absence  of  the  tribe.  '    .  .  , 

'  The'contiast  in  ^he  assumptions  of  the  1934  and  the  1935  opmions  is 
staggering.  The  first  is  stron^y  assertive  ef  the  inherent  authority  of 
^e  tribes^  the  second  Hescrio^  a  social  and  govermnental  structure 
that  had  been  brought  to  its  knees  through  the  conscious  direction  of 
FedcOT.l  policy.  The  truth  lies  somewhere  iu  between. 

Out  of  these  opinions  and  out  of  the  history  of  our  Federal  policy,  a 
policy  which  specifically  stripped  the  most  powerful  tribal  govern- 
ments of  their  authority,  i.e-,  the  Five  Civilized  Tribes,  and  a  policy, 
whicdi  created  admirdstxative  institutions  in  the  name  of  the  tribes  to 
govern  the*condjtict  of  the  sub>ects"of  that  bureaucracy — out  of  this 
history  it  is  not  surprising  to  find  that  the  agency  charged  vrith  the 
primary  authority  for  the  administration  of  Indian  affairs  cihould  haye 
conceived  of  the  power  of  Indiai^  tribes  as  being  limited  to  the  menav 
bership  of  their  own  tribes.  . 

^  :       P'ostJLndia/ri  ReoTga:ruxati^^ 

*  The  modem-  history  of  tribal  govenmient  can  probably  be  traced 
from  the  dat^  of  enactment  of  the  Iridiam  Reorganization  Act  of  1934. 
It  is  the  history  of  an  effort  to  strug^jle  free  of  bureaucratic  concep- 
tions of  limited  tribal  powers,  a  history  of  bureaucratic  entan^rlemeut 
in  the  governmental- pxx>ce§^  of  the  tribes,  a  history  that  saw  tripes  run 
the  ^aniut  of  termination  when  extinction  awaited  the  most  suc'ces^uU 
a  history  that  saw  tije  policies  of  the  tJnited  States  bui^  forth  Anto, 
social  seirvice  and  regulatory  prograins,'many  of  which  overlooked  tife 
fact  of  tribal  existence^  and  yet  a  history  which  despite  these  incredible 
obstacles  ha^  found  a  judicial  .reaffirmation  of  the  most  important 
legal -concept  in  Indian  affairs*  the  sovereignty  of  the  tribe,  and  a. his- 
tdry  .which  in  recent  years  has  iseen  the  emergence  of  legislatiy^e  pro- 
jrraims  truly  designed  to  provide  for  ^jf*nuin.e  tribal  self::determination* 
It  is  this  history  which  brinps  us  to  t:^  -crossroads  whiclT  lndian  tribe 
and  the  United  States  Coiigri^*:^s  conf  roue  roduy* 

The  Indian  Reorganization  Act  of  li^34  and  the  Oklahoma  IndL*in 
TVelfare  Act  of  1936  manifested  a  po5>itive  attitude  on  tfie  part  of 
Congress  toward  Indian  tribes  and  thi^ir  development-,  but  such  oiit-^ 
ward  manifestation  was  somewhat  misleadiiij^*  In  1937-^  Senators 
Wheeler  and  Frazier  cospOnsored  a  billlto  repe^  the  1934;  Indian  Re- 
organiJsation.  Act*"  The  bill  did  not  clear  the  committee.  In  194:3,  the 
Senate  Comniittee  on  Indian  Affairs,  issued  a  /^Partial  IReport'^  call- 
ing for  the  complete  dismemberment  of  the  Bureau  of  Indian  Affairs^ 
distribution  of  trust  assets  to  individual  Indians,  and  transfer  of  re- 
spoD^bihty^to  ^he  States,-*^  In  1952^the  ^^^i^^  offg^^^Tvldch^^U^ 

f or?"  anioiig  .other^^S^m^^  termination  of  .the  trust  relationship  with 
^Indian  tribes  pv^r  a  graduated  period  of  time  and  dispersal  of  pro-  ^ 
grams  administered  by  the  Bureau  of  Indian  Affairs  among  other  ' 

1T36/T35th-Cnngi.  ^sr  f5es«-   ^      '  - 

.     Semtte  Keport  ^o*  3lO.  79tii  Consress^  Ist  seas-  (1043). 


^^g^Bd^m  Congress  adopted  H.  C^xu  Res,  1Q8  ex- 

"^'^§99^06^^  of  the  .federal  relationship 

l;^lQit^the;:^^  -  ^' 

gayg^tjfe^^SSfe  te^  and;  the  desire^to  <^  the 

igg^gfeagrga r  -Tnfi? an  business  manifested  itself  in 

— ^  Special  legislaitiOTi  transferring:  jurisdicticMi 


llidnire  .matters  to  *  specific  States^"  In  1952,  Ihiblic 

^0E^?#^^8^  antlSbrization  and  pro* 

^0^^ir^d^^  States  so  desiring  jto  extend  liieir 
l^ijiiaisc^^             ^fa<KaTih^x>iUAU^^  aj[^d  allrlndians  the^     Xhis  le^sislatiott 

^^St^S^jatiof^  ^^rith  the  Indian  tribes  which  might. 

'^^b^^a^3^^Ci»^  r-vS-  -  '   -  -               '          '    .  '  " 

^^Xluppv^^b^  thje  earlx  1960^S^  the  terminationist 

-attest  moi^^pf  the  Federal  policy  relating  to  Indian  af- 

irs^  Xn^^  tiie  !&fenominee  "Ferxnination  Ajcty^  .^xe 

:£lj^t''^  ternmiatiox^^        ^!^pt  despite  this  termiriatiomst 

^h&at^;<3a^  Congress,  txibal  government  continued  to  function 

'abad  Jndicnal  of  Indian  tribes  again  ai>^ 
peaxedin^Ute^^^ 

.  :^  Jn  a  aeygife  of  de<n?nons.betp6reim,  ^,956.and ,1961^- it  was  held  that  In- 

^lEaii  ■  tribes  i^th, the  power  to  establish 

courfe^  iubtd  j^^  of  their  members';  ^^hat 

toribc^  1^  .power  fo  imp<»e  taxes,  npon  non-Indians  using  tribal 


-  xila^  religions  ceremonies  and  thatFirst  Amehd-. 

Tne^  Indian  governments^*'  that 

in  the;a  83^28Q,  the  courts  of  a 

:  State  <5^^  ciyH  jurisdiction  over  an  ^Indian  f  or'  a  transac- 

tipn  wfth  ^  a  ^  ncm-Indian  which  occurred  withirt  the  botmdaries  of  a 
? .  xeserys^on^  since  such  an  jisserition  would  constitute  an  infrmgement 

:j  : '4  3y  ^^^r^^^'ly  concept  of  termination  was  .in  disrepute  amd 

:  w  first  time,  general  Federal  legisl  ation  ^relating 

^  ^  to  domestic  ;asasta^  programs  T>egan  to  include 'Indian  tribes  s^d 
^-Indian^^  TC  The  nimiber  of  Federal 

Qf-^t^smcies^  inypTved  in  TrirliVti^  affairs  proliferated  and  through  .srants 
r  v ':andv  <^«watr  tribes  .which  eibabled  'thejri 

to  OTbstaritiaDy  more  time  and  attention  to  their  governmental 

:  nr\^  the  relationship  with  State 

"   azid' Federal  gov^  also  came  ynder  congresrfoiial  scrutiny.  In 

'1961,  the.  Senate  Subcommittee  on  Constitution Hights. focused  its 
^^  atte^  this  subject,  and  in.  1964:  issued  a  report  setting:  forth 

:.    '  .n^  ^o.  C503^  SIM  Congress,  2d  se»8^  entltle<i  **Iavegtlgai^^  of  tbe- 

-^,3aT^*nII^r^f  Znm*xi  Af^*^lr»*"*  *  ^^^^^^  ^ 

\  »^ 

»  Pol>U4r  Z^aw  S:t-!280, -S3<1  Cons^.  l^st  sess*  <1953>«  67  Stat.  codified  as  18  IT.S.C -1162 

r^:        AetoC  JFnnelT^  ^ftW,  68  Stat  - 
\  »Jrm  Cfwa^^  OpUOt^  SiMsc  TrO^^^X  7 2d  SSh  iSth.  dr..  195e>. 
C;-*^f«r*»  -w:^  OfTlote^Wi^^  {Sth  dr,.  1058>.  , 

'  :^z^t^j^4BtUfe^^J^  y^T^iSwio^  TrihnT  Couwra.  272  F.  2d  131  <10tli  clr.^  X9S9>. 

r  y  *  « Report  <rf,!rajUc-I?^rcf*  N'ow- 9,  part  IIT,  pp,  l&->lg  ;  Scblftw.  ••^^rendB  In  federal  Xndian 

>^     ^O^^ftak^ORoKe  TtouradlscosMs  dTnndtng  aonrcea  of  tribal' storeznznenta  at  length,  . 
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findings  critical  of  the  maimer  in  which  States  had  performed  their 
obligations  tmder  Federal  jurisdictional  grants  to  them  imder  I^blio 
ILaw  83-280."  That  report  also  examined  the  law  relating  to  the  sov- 
ereign  status  x>f  Indian  tribes,  noted  the  decisions  holding  that  tribes 
were  not  subject  to'the  restraints^  of  the  TT^.  Constitution,  and  listeii 
certain  criticisms  of  *he  tribal  and  the  -!BIA  judicial  systems.  Finally, 
it  strcnagly  citicized  the..j>atemalistic  control  which'  the  Departaejit- 
of  the  Interior  exercised  over  tribal  govertunent  through  the--pr?5cess 
of  requiring  Secretarial  approval  over  tribal  codes  and  constitutions. 
Hiegi^ation  was  introduces  in  1965  which,  in  revised  form,  was  en- 
acted into  law  in  1968.«  This  -dLct  imposed  broad  statutory  restraints 
upon  frrTh^tl  governTneT^tg^  cttti t1  to  but  riot -identical  with  the  Sili  of 
sS^ts  of-the  TJ.S.  Constitution,  provided  for  review  of  actions  r^ult- 
.  ing  in  detention  by  Federal  couflEs  by  way  of  habcias'corpus,^  restricl;e^ 
any  further  acquisition  of  jurisdiction  over  Indians  and  Trtdian  coun- 
try by  States  without  first  obtaining  the  consent  of  the  tribes,  and 
provided  a  means  for.  State  retrocession  of  jurisdiction  to  Federal 
au^orities.  .       /  . 

Judicial  decisions  since  1968  have  continued-to  adhere  to  the  prin- 
ciples of  earlier  cases  affirming  the  self-governing  authority  of  Tpdian 
tribes  and  restricting  the  power  whidi  States  may  exercise  within  t^he- 
boundaries  of  Tndi^*^^  reservations.  Thus,  in  the  absence  of  compliance 
with  the  governing  Federal  statute.  States  may  not  assume  either 
criminal  or  civil  jurisdiction  over  T.ndians  for  activities  within  Tndian 
reservations,®*  their  power  to  impose  taxes  on  Indian-owi*ed  property 
is  precluded,^  they  may  not  impose  income  taxes  on  income  derived 
by  an  TT>r?^ft-n  fr<Hn  employment  within  a  r^ervation,^  and  their 
power  to  impose  sales  taxes  on  Indian  merchants  within  reservations 
is  limited*^  In  addition,  the  States  ,  are  geiaerally  without  authority 
to  regulate  the  manner  in  which  TTif?iA-ng  use)their  lands  within  reser- 
vation boundaries,"  they  "have  no  authori^jrwer  domestic  relations  of 
Indians  within  r^ervatiou/ boundaries,^  and^  they  are  without  power 
to  impose  their ,£bh  and  game  laws  over  Indians  within  reservations.*** 

While  these  decisions  ^speak  in  terms  of  limitation  of  the  power  of 
State  government,  other  decisions  and  administrative,  rulings  issued 
since  1968  have  moved  to  affirm  tribal  c^xithority  in  sucK  matters.  Thus, 
it  has  been  held  that  in  the  absence  of  some-  limitation  found  in  the 
tribal  constitution  or  laws,  tribes  may  enforce  their  laws  regulating 
hunting  and  fishing,  withirt- the.r<^rvation.*^  Tlieir  power  to  authoriase 
himtine:  or  fishing  either  by  Indi;^ns  or  non-Indians  upon  trust  prop- 
erty within  the  reservation  operates  to  the  exclusion  of  State  laws 

«^  Summerr-  Import  on  CoxiKtltt2tlona.t  "Rli^lifei  of  the  Amerlcaji  Indian  S^cc  oicro, 

«  Act  of  Apr.  II.  lOe^.  S2  Stat.  TT,       TJ.S.O.  ISOJ  O  1343.        ^  ^  ^     ^  i_ 

«» In  fact   tlx**  *^urts  >iav<>^  lield  ttmt  tlielr  .ItirisidlorSon  \^  much  brondtf»r  than  just  habeas 
comm.  S^^^Tawk  Forc«  ?^o^  4.  T>p.  ISS^^'^O.  «»d  T*»**lc  Force  3<fo.  9.  pp.  40-45.. 

^BrwM  V.  JUimm  Co^^tjf,  ^   U^.  — =         S^G.S.  Ot.  0  5>T«>. 

Jkfr<rtmuxH*r7%,  -ff^.  AWiro««  STatc  Tinr  CTorrtynUrsU^n .  413.  U.S.  1©4  f  19T^>.  ^ 


Snrtta^  IKo/w  Ban^  of  In^ian^  v.  X'J'«^*  CottTttjf^  532  F.  24f  (fHfi  dr.,  ll^TZJl. 

»  finh*;r      jyutrict  Court,  XT.S.  •  ,  4T       E<i.  2d  IOC  /19Te>^  See  7aafc  Irercc  >o.  4, 

«  't^l&H^n^npS^ .Sotce,  521  P^.  2d  <'«th^cln.  1^76).  Bee  'TobIc  T'orc**  Xb-  4,  WP^SS-^T. 

^  ColtyOZe  Trihe  v.  State,  C— T5-  EJD-.  Wa»th-^  10T6>  t  ]^€iMterr%  SofxrA  of  C*cro*w 

TTortJ^  Ofwro**^^  ne^mrtm^ew^  of  ^<U.  S  JBeof^  Heac^^  I^o,  »CC  T«— 65  <W-I>.N.C,  1&T6), 

Appeal  docketed  4Ch  d^.  :  .  ^ 
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their  poweir  to  assert  criminal  jurisdictioEt  over  non-Indians  for  ac- 
^^  t^^  reser:vation  occnrrin^  upon  tmst  land^*  and  upon 

: -ndn-trost  land  **  lias  been  affirmed,  and  their  power  to  impose  taxes 
r--xipon  non-Indians  nsers  of  trust  assets  has  been  reaffimied.^^  Their 
authurity  to'impose-lMid  use  regulations  upon  scattered  fee  land  situ- 
ated within  the  rese^ation  baimdari  has  been  favorably  reviewed 
and  aflSrmed^^**  and  Cie  general  authority  of  the  tribes  to  assert  civ  J 
jurisdi  Sor  matters  involving  Indians  within 

reservation  boundaries  has  beesn  affirmed  in  dicta  by  the  Supreme 
;  Gourt>^  ,  \, 

7  The  exact  parameters  of  the  respective  jurisdiction  of  States  and 
tribes  over  people  and  property  within  the  boundaries  of  Indian  res- 
ervations has  not  yet  been  determined-  Some  jof  the  cases  noted  above 

-  are  still  in  the  courts  awaiting-  re v^iew,  either  at  tlie  circuit  court  or 

-  Supreme  Cour£\level.  Other  questions,  particularly  those  relating  to 
the  power  of  States  to  imx>ose  leasehokl  interest  taxes  and  other  regu- 
latory laws  such  as  zoning^  environnvnital  controls,  business  licensing^ 
ctc*^  upon  non-Indion  lessors  of  tru^  lands  of  Indians^  are  also  under 
challenge*        '        -  —  .  •  *  , 

Surmnary  .  - 

I  •  .  .  »  * 

,  The  question  of  5^i*^sdiction  of  tribal  governments  has  grown  m- 

creasirigly  complex  in  recent  years*  Xribial  goverrunonts  are  emerging. 

from  an  essentially  dormant  period .  forcibly  imposed  upon  them  by 

Federal  policies  directed  toward  their  ultimate  destruction.  The  tribes 

-  are  beginning  to  assert  those  governmental  powers  necessary  to  take 
their  proper  place  in  the  role  of  governments  within  the  TJxiited 

-  States.  The  j^owers  they  are  seeking  to  assert  arc  no  more  and  no  less^ 
than  those'  of  any  local  sovereign  of  these  United  States*  The  objec- 
tives they  sefefc  to  attain  are  peace  and  tranquillity'  wirhin  the  reserva^ 
tion  boundaries  and  economic  independence  which  will  i>ermit  them  to  ' 
operate  free  of  the  Federal  purse  strinprs  without  fear  of  termination^ 

Ximierous  problems  confront  the  tribes  in  this  efiort.  The  claimed 
authority  of  the  "Secretary  of  the  Interior^  to  pass  judgment  upon  the 
validity  of  powers  claimed  by  the  tribes  has  prevented  them  iii  the  past 
from  obta^iiing  judicial  determination  of  their  rightful  authority.  The 
continued  indiflTerence  and  ignorance  of  Federal  agencies  which  spran  :r 
into  existence  at  'a  time  when  tribal  government  was  at  its  weakest  has 
caused  a. host  of- laws  to.be  written  which  <^nflict  with  the  inhercfnt 
governmental  authority  of  tribes.      '         .       '  ^ 

The  resolution  of  tliese  issues  is  complicated  by  the  varying  land 
distribution  patterns  within  the  dilTerent  reserva.tions,  the  difference 
in  physical,  economic  and  human  resources  between  small  tribes  and 
,  large  tribes^-  differenjqes  in  the  a\'ailability  and  value  of  natjifal  re- 
sources over  which  the  various  ;rovemments  are  contending*  tor  con- 
trol^ and  differences  in  proximity  to  large  metropolitan  areas. 

**  uupnmtt^  V,  i^cn^tc,  iso.  T-i-i;i&*  iJ^tu  ciJ^r^STe:^.  JPetfFTon~for  certiorari  has  beeo  fflp^"~" 
virh  tlie  Supreme  Court. 

^       Belgard^  v.  Mortfyn,  ^Co.  e^^fS  (W.O.  WMb.,  1075>,  appeal  pending  9th  dr  Xo 

TTJ— ^Tbfs  eaW'-Uiay  be.con^ondnt<»<I  with  Oiipha^nt  befo*^  tbe  Supreme  Coort,  Tlie  9th 
<dreGit         9txix«<S  proceetllDK^  awaltlnir  the  decision  on  the  petition  or  cert-  filed  In  Oliohjattt 
^  Sol.  Op.  <l4tte<l  Oct.  33,  19T6,  to  the  Sec-  of  Interior. 

^IJbld.  -  ^ 

^■U*S^      3fa^urt^j.  419  U.S.  54^  i  ^OT3).  See  also  Task  Force  Ko.  4,  pp.  89-0*4. 

93-1S5  T7  ^11  • 

ERIC  •  ^ 


r  !E^^  l>asis  for  tribes  to  exercise  jurisdiction 

^Eliere'Isas  been  A  demonstrate<ai  need  for  the  exercise  of  some  tribal 
iims^ction  over  non-Indiajis  ^tbin  Indian  reservations-  ■  _ 

!nie  multiplicity  of  circumstances  and  v:i».riance  in  resources  ajid 
eapabililae^  of  the  tribes  makes  it  undesirable  that  Congress  attempt 
to^pose  a  xinifonn.  solution  to  the  jiirisdictional  authority  of  Indian 

^'^^S  adniinistra.tiv©  decisions,  the  judicial /opinions  and  the  authori- 
ties of  itribes  7  thus  far  asserted  reflect  a  conservative  approarfi^^ 
definii 


ments  _   -  -   .  -  . 

tempting  any  legislative  solution.  •»  j 

□ate- provisions  of  the  1968  Civil  Kghts  Act  supply  safesuards^and 
remedies  to  i»crsons  aggrieved  by  actions  of  tribal  government  which 
are  adequate  to  the  conceiTis  eroressed  by  non-Indiaiis  at  ^Eis  tiine- 

In  the  event  any  substantial  problem  ariseis  in  the  future,  tiie  Con- 
gress-has  ample  authority  to  impose  whatever 'legislative  solution  may 

be  required-  .  .   

Sec<ym/J7te7idaitzcms  - 

T'he  OoTrvmdssion  TCCO'riiTriends^  tTiat :  -         -  .  ' 

The  long- term  objective  of  Federal-Indian  policy  be  the  develojj- 
'ment  "of  tribal  go vemm^ts  into  fully,  operational  go vernznente  ^exer- 
cising tjie  same  powers  and 'shouldering-  the  same^  responsibilities  as 
other  local  governments.  This  objective  should  be  pursued  in  a.  flexible 
manner  winch  will  respect  *ind,  accommodate  the  unique  QultursI  and 
social  attributes  of  the  individual  Indian  tribes-        >  - 

^  ;Xo  l^islativ-e  action  be  undertaken  by  Congress  in  relation  to  tribal 
jurisdiction  over  non-Indians  at  this  time,  •  . 

31.    SOXTRCES   Oy-TKmATi  JPOVTEK 

'  Hie  powers  ol  tribes  derive  from  two  soarces,  the  first  and  by~f ar 
the  most  importajit  bein^  the  original  sovereignty  of  the  tribe;  the 
second:  being  the  authority  derived  from  their  owaership  of  their 

lands.  ^  "  '  - 

SpveTelgTity  .  _       *  -  . 

^  The  sovereign  authority  of  a  tribe  was  first  judicially  recognized  in 
"Worcester  ^.  G^eor-gia^  arde«3ision  in  which  it  was  held  that  the  lawc 
i^of  the  State- of  Greorgia^ could  have  no  application  within  the  bound- 
,(Aries  cf  the  Cherolj^ee  ^vTation,  even  though  that  Jfation  lay  within 
jSbe  exterior  boundaries  of  the  State.  The  inherent  sovereignty,  of 
'  Indian' tribes  has  been  repeatedly  reaffirmed  by  the  Federal  Judiciary 
ever mncc  ttrat  decisioij. 

'  In  EsB  F'^2Tt&  CTtyuo  Dog^*^  \t  was  held  that  neither  Federal  nor  ter- 
Titoriai  laws  pertaining  to  murder  were  applicable  .to  qxt  offense  by 
one  Indian  against  another  Tndinn  within  Indian  coimcryj..  such  an_ 

—  3X  U.S.  («  r»et^>  SIS  C1S?5S>. 

^lo&rr-s- 556  cisssp-  '  " 
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^^mg^a-ii^^  of  our  ^^lAion  /vcithin  the  sole  and  ezclosive 

iDS^Ql^ra  T€Z^ion  it  was  held 

— — c,--  5ary 'indictments  -iiR^^  not  applicable  to  -procedures 

g^,^~^gtegowtj^^  were  not  la  jpSy  to  the 

s^^^^Qi9D|^ti£pD^iira  anthozxtsr  dbctXDi  it,  and  were  subject  to  none 


— v:r ^t^e»vf*-:it  was  held  that  Federal  laws 
^-_Jmyg^"TO^  to  an  offense  between  an 

iaa/-axidM<*^  itrasdiction  "lover  such  conduct  reposixbar- 


 ^^jia'  thoi  OjyrZila  JSiotex/*  it  was  held  iiia^r 

^fflp -tribal  co^^  Oglalst  Siouz  Tribe-was  an  arm  of  the  sovereign 

^|  tadbj6d  jg;oy^  the  Federal  Government, 

aoud^^^  nisferument,  it  had  the  'power  to  apply 

i  :;:^~7ii»]^^  punish  an  Ti^ipT^  for  l^e  offense  'of  adultery. 

Mi^-^  CouTiczLf'^.jt  was  held 

i*;:^?^^^'^??^^^!^^'^^^^  the  tribe  was  not  baxxed  thereby  frDm  enact- 
^S-f^^^aJivf^^  use  of  peyote  in  religious  ceremonies. 

p^i^^^^Sg  status'  of  an  Indian  tribe  as  being" 

gj^^GggpeoOT  of  g  Sta^  ance  the  tribe  was' not  a  party'  to  the  Xjis. . 

rQcHistitution  and  bad  surrendered  none  of^  it»  powers  to  the  central 
j>r  r  TOTOrnment  unde^  as  had  the  States  of  the  Union.  In 

courts  of  the  State  of  Arizona 
j^icqnld  nb  jurisdiction  over  a  traiisaction  between  an  Indian 

occorting  within  the  boxindari^.  of  |/th^  ITavajo 
r>$;  jKeservatioii.  To  aIlo-<^  such  jurisdiction  would  in£^^ge  upon  the 
sovereign  jywer  of  tb  tribe  to  self-government,  a  right  ^gffotected  by 
P^gTOv  sta-ridmg  Federal  statutes.  Only  by  strict  cdmpliarfce  with  tihe 
^i-^E^®^  statutory  procedures  for  securing  such' jurisdiction  could  the 
5%^^?*® such  authority.  Jxt  McCloTiahaTt  A.7'£s€ma  State  Tcuo 
:Sf  :Qo9^^  it  was  held  that  the  State  of  Ajzizojja  cotild  not  impose 

wincbine  tax  upon  the  income  of  an  Indian  derived  from  employment 
,  ygithm  the  2ffavajp  Reservation-  It  was  no  answer  that  the  imposition 
ir:- of  such  a  tax  might  not  interfere  with  the  operation  of  the  govern-  ' 
j^ment  of  that  tribe;:  The  right  to  self-government— -the  right  to  be 
P^^"^  the.  application  of  State  law — pertained^  not  only  to  the  tribe 
as^goveiMaent- it  applied  to  every  individual  member  of  that  tribe. 
:  :Anid,^ost  recently,  in  Z/jS'^  v.  M€izurie^  ih&  Supreme  Court  upheld  the 
^^gthortty  6f  the  tribes  of  tlie  Wind  'Iiiver  Seservation  in  the  State 
*^  regulate  the  sale  land  dispensation  of  liquor  under 
tobal  .licen^  wxthin  Indian  country  under  the  authority  of  Federal 
(^  j^^*  The  defendant  .was  a'non-Indian  and  the  sale  in  question  occurred 
V  yupoEtt  fee  patent  (nontrust)  land,  b^      he  location  of  the  bar  was  in 
.  near  prbxiimty  'to  Indian-owned  lii  ^  in  a  community  setting  whicji 
^  s%nificant  Indian  population.  The  only  questi<:a  before  thb 
,  -  Qpurt  was  tfie  power  of  the  Federal  Grovemment  to  delegate  to  the, 

A-""       *     .'  -  ■  _  ■  -  *■  ■  v.- 

.  ■  ■  at  YMV  TT'«r  /'4o«va%  ■ 


■jiesu.SL  are 

»^3X  TV  :2<X  8»  (8tB  dbr^,  1956). 
272  jr.  M  131  f  lOtli  clr-»  ld^9>. 

•*-«i  TTJ3-ae4  C1»T3>. 
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tribe  such  a  regulatory  powei;  but  stated  in  dicta  tliat  it  appeared 
that  tlie  tribe  could  exercise  swch  re^ilatory  power  Avitliout  L>eneiit 
of  Federal  law  on  the  basis  of  its  own  inherent  sove  reignty. 

From  these  decisions,  it  simplv  cannot  be.  questioned  that  the  power  • 
of  a  tribe  spring  from  its  o\Vn  ori^rinal,  inherent ,  sovereignty — -a 
power  which  predates  the  coming  of  the  European  to  tins  contment,. 
Sedates  the  signing  of  the  Declaration  of  Independence  or  tbe 
^option  of  the  IX-S.  Constitution,  a  power  which  has  been  repeate^y . . 
affimied  and  recognized  in  our  coui-sc  of  dealing  with  Indian  tribes 
throu^^h  a  treaty  process,  through  our  Federal  statutes  and  tbrougii 
our  judicial  deci^ons.  The  oulv  question  open  to  discussion  is  tbe 
scope  and  extent  of  that  power.  That  question  will  be  considered  m 
-other  sections  of  this  chapter. 

Pcywers  SteTTtTrting  Frorrh  Land  Oivnership 

\  second  source  of  tribal  power  springs  from  tlie  tribal  ownei^hip 
of'their  lands.  Manv  administrative  opinions  and  Federal  court  deci- 
sions, particularly  those  doaUng  with  the  power  of  tribes  ?^frn^f^- 
TndiaiS  or  Indians  who  are  not  members  of  the  tribe,  are  pren^ed 
on  the  power  of  the  tribe  to  exclude  persons  from^  the  reservation 
or  territorv~tinder  the  jurisdiction  of  the  tribe.  This  has  led  to  a  con- 
siderable degree  of  confusion,  particularly  in  admmistTOtive  opinions 
issued  in  the  period  immediately  after  passage  of  the  Indian  Reorgani- 
zation Act  in  lOSi,  the  result  ,  of  which  was  to  perceive  limitations 
on  tribal  power  which  would  not  be  present  if  the  power  were 
Tjremised  on  "sovereignty".  ^  ^   -.-      ^  --i^     *  i 

The  earliest  reco«rnition  of  the  power  of  Indian  tribes  to  exclude 
ndn-Indians  or  non^fiembers'  f  rom  their  territory  is'f  ound  in  an  opinxonr 
of  Attorney  Wirt  in  1821 :  - 

So  lone  as  a  tribe  exists'  and  remains  in  possession  of  its  land,  its  tltte jMd 
PO^Son  are  soverel^  and  e^dnsive:  and  tl^^re  ^e^^  1.0  antlio^^ 
nnon  their  lands,  for  any  pnrpose  whatever,  without   their  consent. 
SSoiiS  thrfnSan  title  Jbntinnes  only  during  their  po^s^ion^  ^Sv'J^.'tKK 
^io^as  been  always  held  sacred,  and  can  never       ^^^turbed  bi^^ 
oo^nL^Siey  do  not  hold  nnder  the  States,  nor  under  the  United  States... 
SS?Stl™oriJ?nal,  sovereign,  and  exclusive.  TVe  treat  with  tt>em  a^  separate 
fiOvSel^ties*  and  wliile  an  Indian  nation  continues  to  exist  witlunite  acknowl- 
iSSS!  We  have  no  more  rijrht  to  enter  upon  their  territory  wittont  tbeir 
consent,  than  we  have  to  enter  upon  the  territory  of  a  foreign  pnnce. 

A  common  feature  found  m  treaties  throughout  the  entire  treaty- 
making  period  (i.e.,  until  1871)  is  a  ri-ht  °.^,^aie  passage  for  non- 
TjidiaiS  Sirough  the  Indian  country-  coupled  with  a  pr-ohibitaon  against 
non-Indian  settlement  upon  such  lands.  The  Trade  and  Intercourse 
A.ct  of  1802  reqtiired  that  any  lion-Indian  entering  Indiam  countrv 
must  have  a  passport-  This  provision  .was  relaxed  in  the  Trade  and 
Intercourse  Act  of  1SS4:^«  but  a  somewhat  similar  Broy^sion  authoxiz- 
inir  Federal  officials  to  remove  persons  who  were  not  'legally  wiOun 
Indian  countrv  was-reenactcd  in  1S5S  «°  and  was  not  actually  removed 
from  the  book"  of  statutes  until  1934." 

«•  !  op.  A.a.  465  fl821)- 


ActoT Majrch  30,  XS02,  2  Stat.  139.  ^ 


►Act 

— ,A.rf*^  ■Aj^A"^^  —  --     — »  —  - 

ed-)  »  cH.  4,  p.  73,  nt»  TS  and  p.  f  O- 
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Xn.  the  latter  part  of  the  19th  century,  several  administrative 
"i^iTtifrmg  jmd  jiif^irial  dccisiona  vrere  rendered  reflecting  the  blur  vehich 
crept  into  the  legal  analysis  of  tie  source  of  tribal  powers.  In  1S55» 
/Attorney  Creiieral  Cfushing  issued  an  opinion  affirming  the  general 
jnrisdietion  "of  Tn/l^ftTi  tribes  over  all  ., persons  and  things  within  the 
territorial  limits  r 

Tbe  XJiiltecl  States  assure  to  the  Choctaw  nation  "the  jurisdiction  ana  goTcm- 
meiKt  of  an  "persons  and  property  which  may  be  within'  their  limits  west,  • 
and  secnre  said  Choctaw  nation  from  and  against  all  laws  except  snch  as  from 
time  to  time  may  be  enacted  in  their  own  national  councils,  not  inconsistexit 
with  the  Constitution,  (treaties  and  laws  of  the  United  States,  and  escepfsucb 
as  may  be,  and  which  have  been,  enacted  by  Congress,  to  the.extent  that  Con- 
gress, tmder  the  Constltatiou,  are  re<iuired  to  exercise  a  legislation  over  Indian 
affairs-"  Can  there  be  anything  more  explicit?  The  general  rule  is  competency 
of  the  local  iurlsdictlon,  saving  exception-  Exception  is  to  be  shown.  If  a  thing 
be  not  taken  out  by  exception,  it  remains  in  the  general  rule.  Here,  the  ques- 
tions of  exception  are.  first,  the  uiUversal  one  of  the  Constitution,  treaties,  and 
laws  of  the  United-  States;  and  secondly,  the  special  one — which  being  Included 
in,  the  univM^ca  one.  It  did  not  need  to  specify — of  acts  of  Congress  regulating 
the  affairs  of  the  Indians-"* 

For  reasons  related  to  treaty  nejrotiations,  tlie  Attorney  General 
concluded  that  the  Choctaw  Tifibe  Tdid  not  have  criminal  jurisdiction 
over  non-Indians  within  the  Indian  country  but  did  have  full  and 
complete  civil  jurisdiction  over  all  persons  and  tilings  within  their 
ten^ry.  The  significance  of  the  opi^iion  is  that  it  accepted  as  the 
besinnihg  point  of  analysis  the  proposition  that  Indian  tribes  are 
endowed'^with  all  of  the  powers  of  any  sovereign  and  that  those 
powers  remained  except  as  they  may  have  been  taken  away.  _  , 

While  cpntinuing  to  affirm  tribal  x>o^cr  o-ver  non-Ind  v  3,  judicial 
decisions  /and  administrative  opinions  toward  the  latter  iialf  of  the 
19th  x^ntury  regarding  powers  6f  the  Five  Civilized  Tribes  some- 
times premised  this  power  of  the  tribe  on  prea  iously  recognized  au- 
thority to  remove  or  espel  non-members.  Thus,  in  Maseey  v.  lYrigJitJ^^ 
it  was  held  that  tribes  might  impose  license  fees  upon;  non-Indian  at- 
tdmejrs  for  the  privilesre  of  practicing  law  before  tribal  courts,  and 
in 'an  opinion  of  the  Attorney  OencraT  issued  in  1900,*^*  it  waLs  held 
that  the  tribes  could  impose  taxes  for  the  privilege  of  conducting  busi- 
ness within  their  borders.  Tliis  opinion  and  decision  were  premised  on 
the  power  of  the  tribe  to  either  deny  access  of  nonmembers  to  their 
facilities  or  the  power  to  imxx>se  conditions  upon  the  entry  of  non- 
members  into  their  territorv.  But  at  this  same  timo,  the  Supreme 
Court  affirmed  a  decision  of  the  District  of  Columbia  Circuit,  Morrzs 
V.  HitcJvcocTc  placing  the  tribal  power  of  taxation  of  nonmembers 
-within  the  tribal  jurisdiction  squarely  on  the  basis  of  the  sovereign 
anfhoritv  of  the  tribe-^not  the  power  to  expel  or  remove.  -  . 

See  also  B'uster:^.  'Wri<r7it^'^  and  the  decision  of  the  Attorney  Gen- 
eral in  an  opinion  re<rarding  the  riirht  of  the  Cherokee  ^^^ation  to  im- 
pose an  export  tax  on  hay  grown  by  a  nonmember  within  the  limits 
of  that  nation.*^  As  stated  in  i!/"<?7v*isy.-H^/^<7A<?c'cA;:  .  ' 


Z.'lJ^t'^?('^^^.-'^^}^^^^'^^^h.  105  F.  1003  S.  l9O0>: 


ll^^.^8&^(^dt?^-?io^-4^.'a^^^^^  947  (CCA.  8.  1905).  ipp.  dlsm..  203  tT.S. 


5W>  ri906) 
^23  Op.  52S  ClOOO), 
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A  goyernment;oi?  this  kind  necftfaw  rlly  has  the  power  to  maintain  its  existence 
«miX  effectiveness  throash  the  eacercise  of  the  nsnal  power  of  taxation  npon  all 
jpropecty.  within  its  limits^  save  as  may  be  restricted.;  by  its  orx^anic  law.  j%ny 
MstdotiOn  in  the  arg^nlc  law  in  respect  of  this  ordinary  power  of  taxation^  and 
the  property,  sobject  thereto^  oneht  t6  appear  by  express  provision  or  necessary 
ImjpUcatlan.^ 

These  opimoiis  were  examined  at  lengtii  in  the  Solicitor -s  opinion 
of- October  25,  193^     referred  to  in  the  section  on  sovereign^.  The 
pzunaxy  emphasis  on  the  opinions^  issued  immediately  following;  the 
TTidiftn  Beoi^ganization  Act  of  ISS^,"^  regarding  powers  of  Indian 
tribes,  rested  on  the  power  to  condition  ^try  onto  Indian  lands. 

Yet  jepeatedly,  the  Solicitors  Office  encoimtered  situations  requiring 
some  identifiable  regulatory  authority;  either  Federal,  State,  or  tribal, 
to  regulate  the  conmict  of  non-Jndiaj£^or  nonmexnbers  within;  Indian 
country  that  could  only  be  accounted  for  by  6n<?^Tig  some  power  in-^ 
herent  in  Tndian  tribes  that  arose  fi-om  some  source  other  than  th& 
simple  power  to  expel  or  rcJmove.  Thus  it  was  held  that  the  tribes  might 
seize  stray  cattle  of  a  non-Xndian  which  trespassed  upon  tribal  prop* 
erty  and  sell  the  same  at  a  public  auction  in  order  to  cover  the  expenses 
of  the  tribe,"  that  the  tribes  might  confiscate  unlicensed  do^  of  non- 
Tr^flif^Tifl  in  furtherance  of  tribal  police  powers,"  that  trib^  might  seize 
and  forfeit  the  fishing*  equipment  of  a  non-Indian  fishing  within  the 
reservation  in  violation  of  tribal  laws,J^  and  that  a  tribal  court  could' 
enter  a  decree  of  divorce  in  a  marriage  between  an  Xndian  and  a  non- 
Indian*^*,  -         ^  -  ^  ^ 

Clearlv,  the  conception  that  the  power  of  a  tribe  was  limited  to  its 
power  of  removal  from  the  reservation  was  not  adequate  to  the  law 
enforcement  or  regulatory  needs  of  ^yovemment  in  Indian,  country* 
As  previously  noted,  with  the  Itoti  C r-cna  decision  in  19565*^  the  sov- 
ereignty of  the  tribe  as  the  source  of  its  authority  was  again  rwopfnized. 
The^ecisions  recognizing  this  authority-  and  exploring  its  parameters 
in  conjunction  with  the  persons  over  whom  such  authority  extends  are 
earplored  in  the  prior  section.^^  — - — 

TITie  I^edei^  iTistrnrnentaliiy  C oncept  l/^erszcs  J7T%b(zt  SovereigTiiy 

'  Irt  recent  years,  a  new  concept  has  found  its  way  into  the  decisions 
of -the  Federal  courts-^  i-e.,  that  tribes  aro  an  '^instrumentality**  holds 
thati  tjie  tribes  and  their  governments  are  the  chosen  instruments 
through  which  the  Federal  Government  has  elected  to  carry  out  its 
TT>di^-Ti  policies.  It  is  this  theory  or  concept  which  has  been  employed 
in  cases  shielding  tribal  government  and  tribal  members  from  the 
application  of  State  laws  which  would^  encroach  upon  the  rights  of 
self-government  guaranteed  to  the  Indian  people  under  treaties'and 
statutes*^* 

«»24  Apix  n,CL*  5«5»  593,  emoted  at  55  l-r>.  4S. 

^  Aet  of  June  X8,  48  StAt.  *     -  - 

^  Sol.  Op.  to  Comm.  of  XndL  AJPalrs,  May  lit.  1»41. 
«H5?o2.  Op.  to  Comm.  of  lad.  Affalrst^  Keb,  17, 1939. 
»Op.  AmtiSec.*  T'eb,  12.  1943.  5S  X.I>.  331*  333-34. 
'  ^  Memo  So2«  to  Comm.  Xzid.  AfiTalrs*  T'eb.  11,.  1939. 
w  ^tmrrr.  note  2B. 

M  WmicfM  T.  Xre«,  353  TT.S.  21T  <1959)  :  Arls.  «ar  tcX^  IferrOZ  Turtle,  413  2d  €S3 
(lOtH  rf**r  r  1^968)  ;  licClattahan  v.  jLris,  State  Ta^  Comm,,  411  U.S-  164  (1^73). 
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lise  azL  arm  of  the 


holds  _tibaj 
ederal  sovere^zn  ; 


—rP^y.  

of-itjabalcwi^^  instrnmen-' 
^roi^jat^^  y,  Oarlcmdy  a  decision 

i^4xiS^£ei^H9i^iC^^  which,  bfiia  tbst  a  writ  of  habeas  ; 

a  judgment  of  conviction  m 
^>wruwweQiirt^^  this  cotprt  was  basedron  an  extensive 

^^'^ggiagir^  jife  :histoiy  of  the  ^levelopmeat  of  the  trxbai  court  sjrstem 
k^^^  rntfrU«rfai^  TTW^Owrnent  With  theOBnreaiz  of  Indian  Affairs.  Uow- 
^^i^TOE^  in:3fedlffing  that^^    tribal' court  was  in  essense  a  Federal  instrn- ' 
^Sili^^Se^lth  CSrcuit  placed  it^  conflict  withja  prior  ^ 

—     ^  of  -lhe  8th  C5rca2;  CJourt  of  Appeals  entitled,  Zron  Orow  vi 


^i^^^^^i^uafl  2>£&e^  '^^ch  reviewed  the  same  history  of  tribal  courts 
''■^^of t&e'^tribes-^  ■-■  - ^  .  ,  ■  ■■' 

?i^v^  rae^l96S^^  extended  to  all  persons  the  right  to 

rltest^  lSfy  -y^  tiie  lodgments  of  tribal  courts  in  Fed- 

<^5lcouii3>roceoding&.*''  As  a  result  of /this  legislation,  it=wj^  no  longer 
liebeesarV  to  esti^lisk  the  "Fedeiral  comiection''  to  obtain  jiidicial  .re- 
i-iJTOW  judgments.  Nevertheless,  in  1969,  the  9th  Circmt 

zeaffinned  its  holding  in  CWZi^/Zotoer  as  a  basis  for  Federal  renciOT^ 
Tha^mmediato^p  arises  in  connection  with  the  .  Fea- 

ei^  xn^^  doctrine  is  -the  application  of  tHe  o^cept  of 

double  ieopardy  as  .a  constitutional  bar  to.  prosecution  of  offenses  in 
lx>th  tribal  and  Federal  courts.:  The  issue  was  presented  to  the  8th 
Circuit  in  two  separate  cases  in  1971  and  1972.*'  In  each  case,  ^e 
court 'found  other  fiirtmnds  for  making  its  determination,  therejgr 
avoiding  the  issue.  But,  in  the  second  nof  the  two  cases,  U^.  v.  KzUs 
Plem£v,  there  was  divided  opinion,  the  dissent  asserted  that  based  on 
OoU^otoer,  tribal  and  Federaf  courts  should  be  considered  ^arms  of 
the  same  sovereign,"  thus  malringr  the  doctrine  of  double  jeopwr^  ■ 
and/or  collateral  estoppel  applicable  as  a  bar  to  proceedings  in  Fep-  " 
eral  cou±€after  a  trial  of  the  case  in  tribal  court.  The  majority  of  the 
court  noted  its  disagreement  with  the  dissent  in  a  footnote,  holding 
that  if  it  were  to  decide  the  issue,  it  would  rely  on  its  prior  decisioh  m 

^Themost  recent  word  on  the  subject,  issued  from  the  9th  Circuit  in 
UJS,  y^,  IVJteeler,  was  decided  in  rteceinber,  1976.*«  The  case  is  best 
summarized  by  quoting  from  the  decision; 

-  ■  "Xbe  ^defenclant^  &  Navajo  TiirttaTt;  jaead  igullty  In  Navajo  tribal  court  on 
October  18,  197*  to  lihaxKes  of  contrllmtiiig  to  the  delinquency  of--a  minor  aaa 
'aisorderly  coi^Tict,  the  cTiffrgea  growing  out  of  an  incident  tbat  bad  occnrred. 
^  Zndiaxi  territory  two  days  earUer.  Over  a  year  later  the  defendant  was  In- 
^oited  In  yedeial  conrt  for  cnmnl^ knowledge  of  a  £emaJe  Tndian  mideV  the  age 
of  .sixteen  years.  There  ,is  no  disrmte  that  the  Federal  charge  grew  ont  of  the 

"^^^^^  m  2d  486  COtfc  cix^  X^esn,  cert.  den.  S98^IT.S:  «» 


f^^S^O.^.  Z>«Jr«irKa#,*«.  1304  <8tli  dr..  lOTl)  ;  XJ.S.  v-  Km*  ineKiv,  466  r'.  Sd  S^O 
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flame  Incident  and  the  same  actions  of  the  defendant  as  the  cp^^pj^^^^f. 
S^aJ^^S^t  ^^id^  thme  befi>re=  the  Narajo  tribal  court.  Before  trial, 
SS^Slrtcwirt  JnSe^sS^S  the  Indictment  "on  the  basis  that  the  d^ 
^d^^had)  ^S^^  once^^Tplace  1^^  for  the  same  offense".  We 


The  cburt  based/its  prior  decision  on  CoUiiio^eT,  Xo  mention  ^as 
made  of  any  of  the  three  cases  in  the  8th  Circuit.    \        -  -r  j-  , 

The  implications  of  this  decision  for  junsdiction  of  Indian^  tnbes 
and  for  th^ 'power  of  Con^^rcss  to  take  corrective  action  through  le^- 
lation  are  apparent.  If  the  doctrine  of  double  jeopardy  is  applicable 
to  judoraents  of  tribal  courts,  there  seems  little  doub^;  that  either  tne 
courts  or  Con«rress  Trill  soon  strip  the  tribes  of  authority  to  act  m  any 
situation  \rMch  might  potentially  be  prosecuted  m  Federal_court.  It  is 
simplv  not  tolerable  that  a  i)erson  can  plead  guilty  m  tnbal  conrt  to  a 
minor  oiTenac  and  thereby  preclude  prosecution  m  Federal  court  for  a 
major  offense.  It  i5  essential  that  the  separated  sovereignty  of  the  tribes 
continue  to  be  reco^piized  if  the  jjjiwisdictionai  balance  between  tribal 
and  Federal  courts  is  to  be  maintained,  \  ' 

The  second  level  of  this  problem,  the  limitation  on  the  power  of 
Congress  to  legislate  in  Indian  affairs,  is  equally  clear.  15  the  govern- 
mental institutions  of  the  Indian  tribes,  particularly  tribal^court^aro- 
in  fact  fedcrallv  created  instrumentalities  and  thus  arms  of  the  Fed- 
eral sovereign,  there  is  no  wav  that  Congress  can  legislatively  waive 
the  requirements  of  the  tJ.S.  Constitution  to^  the  instruments  of  .  its 
own  creation.  This  r  ^rult  would  not  onlv  pcrtitin  to  matters  in  the 
area  of  criminal  law,  but  also  to  matters  iti  civil  law.  If  the  "Federal 
instrumentality''  doctrine  enimciated  in  the  TFA^cZer-case  is  sustained, 
then  it  is  clear  that, the  entire  panoply  of  Federal  Constitutional  law 
must  nccci«aril\^  become  applicable  to  the  governments  of  Indian 
tribes.        '  '  "  '  .  . 

It  is  tally  important  that  the  courts  and  Congress  contmuiS:^  rec- 
ognize that  tribes  are  not  the  creatures  of  Congress  but  are  separate 
and  distinct  sovereigns  which  the  F ederal  Government  has  recognized. 
They  are  domestic,  dependent  sovereigns.  They  are  not  federally 
created  instrumentalities. '  Tlicy  arc  the  instrumentalities  throiigh 
which  "the  Federal  Grovemmcnt  has  chosen  to  carry  out  its  Indian 
policies.  Tliey  arc  entitled  to  Federal  protection — induced,  there  is  a 
Federal, responsibility  to  protect  them—but  ih  ,>  are  not  subject  to  all 
and  the  same  restraints  ^vhich  are  applicable  to  the  Federal  Govein- 
ment. 

Recomm.e'nd^ations 

In  connection  with  this  section  of  the  report,  the  Conuhissioii  finds 
that  no  legislative  action  is  necessary  at  this  time.  .  ' 

-       ~  .       C.  TniBAL  JUSTICE 'STSTE3IS  "  '  • 

..       .  '.  '  OueT^Tneuo         *  j 

Tribal  justice  systems  are  evolving  institutions  which  have  grown 
out  of  traditional" Indian  mechanisms  for  dispersing  justice. 

Ibl<!-.  p,  2.  .  - 
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^^f^^^tlie^iw^  aii^^  consensual  and  well  unde^o^ 

^^^:^«^^Sbing^community-liam 

^we^eEh^^s^i^^o^  institutions  into  theur  Jnbal  sys- 

||^^^»TOy«,  lii/^  major^^^  of  the  tribes  r^etamed  traditional 

feiEi^  l«tt^r'hklf ^^^^^^^^  19th  centur:^,  the  Bureau  of  Indian  Affairs 
^^S^^tear*"tHhi;the  tril^  Xndian  police  and  a  Cp^^^fOfJ^^ 

ll^^O^ense^  Thes^  were  desigBrt^ 

^P€kyirermnent  and  undeTcut  that  of  the  traditional  tribal  leadersOup.  ±ne 
?%^^pa9sa«^-of  the  aji^asri^ 

^^^S^sSblish  or  reestablish  th^  traditional  Justice  system^^^Vjirtue 
febf -the  inherent  soi-ereign^  concept,  the  pohcy  m  the  Department  of 
■^^^^the  Interior^  thelangua<»e  of  IHA,  or  some  combination  o^one  Or  more 
d:K^f  thesc."T6dayV  traditional  j  systems  are  eme^^mg  as  viable 

^  "  *txxbal  ihsti  playih^  a  significantrrole  in  the  provision  of  justice 

and  eflJcacy,  But  all  require  continued,  and  expanded  Federal  support 
■  -  im  fcgr  refinement  and  disfinition  in  order  fully  to  meet 

reserration  needs. 

Bachground 

^^Mucjh  has  changed  in  the' .  i laiuier  and  form  oi  tribal  government  op- 
^ra€ioii  since  the  arrival  of  western  European  institutionig  on  the  Amer^ 
•  ican  continent-  Some  of  the  change  has  been  evolutional,  produced  by  -  * 
'  the  tribes  themselves;  the  gi-eater  chan^^e,  however,  has  been  imT^osed^ 
npon  the  tribes  by  the  direct  and  indirect  operation  of  the.  United 
States  GovenHnent.  At  their  pcesent  level  of  development,  few  tribal 
v'  institutions  correspond  to  any  traditional  form  or  style.  What  modes 
:  - of  government  Indian  tribes  -"vould  have  developed  to  meet  the  de- 
inands  of  the  changiiig  centuries  without  the  persuasive  presence  of  * 
tho  Fctrleral  Groverriment  is  not  known;  what  options  are  open  to  the 
tribe's  orher  than  these  western  piodes  can  cmly  be  speculated  upon.  y 
XTtt  the  first  several  hundred  years  of  contact,  tribes  were  for  the  .  ' 
imost  T)art  able  to  retain  their  traditional  g^ 

liighlv  di^rersified,  ranging  from  the  sophisticated  confederacy  of  the 
'  Iroquois— a  precursor  of  thfe  f  ederal  system— to  Juforoial  systems  of^ 
communal  consensus.  To  characterize  all  Indian  tribes  by  any  single' 
'  generalization  is  factually  misleading.  Several  general  observations 
itbout  Ipdian  systems  of  government,  in  contrast  to  western  systems, 
however,  are  pertinent.  Most  western  governments  are  formalized  in- 
s^tutions  wim  voluminous  sets  of  laws  and  regulations.,  largely  re- 
lated, to  private  property;  concepts.  Indian  tribes  and.  societies  gener- 
ally did  not  consider  private  property  as  central  to  a  go\-ernment's 
relationship  to  citizens;  communal  property- concepts  are  far  more 
prevalent  in  tribal  societies  than  are  individual  property -concepts.  Be- 
"   4cause  of  tins,  tiieft  within  tribes  was  "virtually  unknown." 
.   Ilather  than  th^ 

tribal  societies:  were  often  governed  by  communal  ^stems  of  chiefe  and 
eiders-  X*eadership  was  often  earned  by  performance  or  acknowledg- 
-  ment  and  rested,  upon  consensus  and  tiieological  ground  for  exercise; 
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Many  different  systems  existed  for  resolving  disputes  and  maintain- 
ing order.  Some  tribes  had  waxrior  societies  \«iich  functioned  as  en- 
forcement mechanisms ;  other  tribes  utilized  community  pressure  to  en- 
force dorxns.  Scorn  is  said  to  have  been  an  extremely  effective  method 
of  enforcement.  Imprisbnment  was  xmknown,  %md  restitution,  banish- 
ment^ and  death  wore  the  major  retributive  sanctions  utilized. 

The  first  three-quarters  of  the  10th  century  wrecked  havoc  on  these 
tradiUonal  tribal  governing  bodies.**  Removal,  continuous  war,  and 
the  reservation  era  reduced  most  tribes  to  de  facto  wards  of  the  Gov- 
ernment. Traditional  food  supplies  were  gone.  Tribes  were  forced,  ott 
4imes  brutallv.  into  reservations,  numbers  and  strength  were  depleted, 
and  pure  sur\'ival  from  starvation  placed  tribes  at  the  mercy  Of  the 
Oavernment  dole."  This  dole  was  used  as  a  frequent  weapon  by  Indian 
dgents  to  enforce  the  policy  of  the  moment- 

At  this  point  in  history-,  several  factors  merged  to  ci-eate.  new  inecha^ 
nisms  for  tribal  governance  which  woiild  eventually  evolve,  albeit  con- 
trary to  the  motives  of  the  creators,  into  institutions  for  the  mamte- 
iiance  of  tribal  sovereignty.  ^         ^  * 

A.  major  struggle  for  power  occurred  in  the  ISTO's  and  ISSO  s  between 
the  ciT'ilian  and  military-  authorities  for  control  over  Indian  rcserva- 
tions.*«.  The  civilian  authorities,  supported  by  many  church  organiza- 
'^.ions,  sought  ways  to  control  the  reservations  without  reliance  on 
military  troops.  Aside  from  j^imple  bureaucratic  competition,  civilian 
opposition  to  military  authority  was  based  primarily  on  the  military, 
-tendency  to  settle  all  matters  by  extermination.  .  , 

In  addition  to  the  power  dispute,  there  was  a"  growing  assimilation 
fever;  and  law 'and  order  was  felt  to  be  a  necessary  component  in  the 
job  of  "civilizing"  che  Indians:  to  "educate ; ^to  Christianize;  and  to 
transform  the  Indian'  economy  from  a  subsistence  hunting,  fishing, 
gathering  and  trapping  system  to  a  western  style  farming  econoniy,  A 
system  of  iaws  was  felt  necessary  because :  *'They  innot  live  without 
law.  We  have  broken  up,  in  part,  their  tribal  relationships,  and  thdy 
must  have  something  in  their  place."  - 

It  was  in  this  climate  that  federally  controlled  Indiati  police  and 
courts  developed*  Indian  agents,  as  part  of  the  assimilation  'process, 
wished  to  further  erode  and  undercut  tlie  remaining  power  and 
authority  of  the  traditional  leaders  -and  the  systems  they  represented. 

Commissioner  of  Indian  Affairs  Price  in  1S81  referred  to  the  new 
.I)9lice  and  court  system  as ;        *  *  a  power  entirely  indepenTJentroiT" 
the  Chief.  It  "weakens,  and  will  finally  dc-stroy,  the  power  of  tribes  ari4 
bands.^'  ®*  v 

By  1890',  there  were 'Indian  police  in  nearly  all  the  agencies  and 
Courts  of  Indian  Offenses  in  two-thirds  of  the  agencies.®*  The  Indian 
pplice  and  th^  Courts  of  Indian  Offenses  were  not- always  successful.®*' 

•*  Some  tTll>e».  notably  tbose  known  as  tlie  Five  Civilized  Trfl^os.  Ki>«clficall7  adopted  ^fest- 
era  ntyle  in»cltution»  for  covernnnce  In  the  late  ISth.  and  «f*rly  lOtti  century ;  tAese  trtbes, 

^**»^'d"iali*Polloe-an?5udses.  at  6  f  lOGG).  Zndlaii  ajrents  are  referred  to  "as- tie  local  repre- 

»ent-j»tl-5>*»-of -tb*' TT.s.  and  fonnt  of  nil  favoM."        «  ^  - 

*•  Id-,  QBOtliijc  Indian  Airent  Eklward  IP.  Smith  <1S75>,  at  6.  .  •  _ 

«»"Id..  anotlDK  Blutiop  Wblpi>ers  adrtce  to  President  Lincoln,  at  9.  Hacren  also  comments 

•^nt  wliat  was  to  t»  pained  by  destroylne  tbo  concept  of  communal  ownersblp  if  the  new  > 

prtWHrrty  owner  bad  no  legal  mtichlnery  to  pr(itcct  his  rlRbt?"  at  5.  • 
Id-,  at  9. 

See  ceoerallT,  BXA.  -Burean  of  Tmv  Snforcement.  Indian  Haw  Snf oroemest  Slstory. 
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Inadequacy  of  funding!:  has  always  been  a  sijriuficant  problem;  it  was 
not  tuSil  6  years  after  their  creation  that  Congress  provided  any  funds, 
for  the  omxt^  and  then  to  a  vciy  meager  degree.  Neither  the  Indiaa 
police  nor  the  courts  were  able  to  eradicate  the  influence  of  traditionaj 
Tn^i«^Ti  culture  or  Indian  custom,  as  some  of  the  assimilatiomsts  had 
hoped.  Instead,  thfe  combination  was  a  curious  mixture  of  western  stjler 
law  and  tribal  custom,  bccau^  the  Indian  police  and  Courts  of  Indiar* 
(Menses  exercised  jurisdiction  over  both  Indians  and  non-Indians.  In: 
the  earlv  days  of  western  expansion,  the  breed  of  whites  settling  Qn.or- 
near  In&ian  reservations  created  considerable  troubie  for  thef^Ind^ans, 
The  famous  "hanging"  Judge  Parker  described  these  newcomers  to  the  - 
reservation  areas  as :  "a  class  of  men — who  revel  in  the  idea  that  they 
have  an  inherent  right  to  steal  from  Indians."  _  i_i  ' 

In  some  areas,  in  fact,  non-Indians  created  the  principal  problems 
faced  by  Indian  police  and  courts.  In  western  Oklahoma,  for  example, 
much  of  the  Indian  police  effort  was  directed  at  removing  non-Indian 
herds  from  Indian  lands,  ^.  t 

The  status  of  the  Courts  of  Indian  Offenses  within  the  jurisdictional 
framework  was  unclear,  and'  when  poteiTitial  test  cases  arose,  the 
Department  of  the  Interior  generally  avoided  the  test  rather  than 

meeting  the  issue.  „  -    ,    ,  ,  -r^-  -r> 

Con^xess  addressed  the  issue  finally  m  1934  when  the  Indian-  ±Ce- 
organization  Act  (-IRA)»=  whs  passed  providing,  a  system  for^reestal^ 
-lishing  tribal  governments.  The  Act  provided  for  fedcrallj-  chartered 
institutions  with  constitutions  and  court  systems.  Although  at  the- 
timo  of  passage  the  IKA  was  perceived  as  a  majoi*  shift  m  Federal 
policy  favoring  tribal  self-determination  and  endmg  the  erosion  of 
'  tribes  and  their  land  bases,  tt  actually  provided^  instead,  a  distinctly 
Tvcstern  model  of  cjovemme ;  t  f or  the  tribes.  "With  assistance  from  the 
Department  of  the  Interior,  tribes  were  to  draft  theiir^own  constitu- 
tions, establish  their  oTvn  courts  and  codes  of  laws.  In'  practice^most 
tribes  using  the  IK^V  model  eitl>c^  adopted  tho  old  system,  wr  ich  had, 
by  this  time,  become  known  as  2'>  CFR  courts"  or  adopted  their 
own  codes  and  courts  closely  Tno<:lclpct\>n  2a  CFR.        ^.  ■ 

Of  major,  importance  to"  an  undcrsthjiding-odE-tribal  courts- interms 
of  present  day  issues  and  operations  is  the  196S  Indian  Civ^  ICights 
Act,**  which  extended  certain  'U.S.  Constitution  type  protections  to 
the  operations  of  tribal  governments  and  courts.  The  Act  also  congres- 
sionally  limited  the  penalties  that  could  be  imposed  by  tribal  courts  to 
6  montiis  imprisonment  and  a  $500  fine,  or  both. 

r  ,  The  Currei/it  Jicstice  SysteTJzs 

In  addition  to  preexisting  tribal  systems  and  25  CFK  systems, 
many  tribal  governments  have  created  justice  .systems  in  the  context 
of  their  inherent  sovereigntv,  and  under  the  auspices  of  the  Indian 
Reorganization  Act.'>=  In  19t6,  there  were  117  operative  tribal  courts 
in  Indian  countrv:  this  represents  nn  increase  of  32  courts  since  1973 
when  there  were"85.*»°  In  1973,  Indian  tribal  courts  handled  approxi- 


Bacan.  supra  at  S3. 

•»  as  rr.S.C- sec.  461.  et  RCQ-  _  -    ,    „  ^  ,  _^ 

••2S  CE*E  contains  all  tbe  elements  for  tbe  Bnreau-createa  conrts, 
.   »*2K,IT.S.C  «ec  l.'JOX  et  seq. 

2&  "U.S.C  see.  *  ■ 

••-Stourc^':  jfatlonal  American  Indian  Cocrt  Jnder^  Association. 

ERIC        .  -t-oc,- 
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^  anately  70,000  cxlscs;  although  this  caseload  has  increased,  no  actual 
•current  figures  are  available.  Tliese  courts  and  the  other  components 
of  the  justice  system  are  faced  with  herculean  tasks  and  responsibili- 
t:ies.  JL  1974  survey  conducted  by  the  Bureau  of  Indian  Afl^airs  indi* 
^i^ated  that'  crime  rates — predominantly  alcohoZ  "related— on  liidian 
Teservations  were  significantly  higher  th'an  iit  rural  Afnerica.^^ 

Xhe  117  Indian  justice  sy^j^ems  vary  considerably  from  one  anotlier 
^  in  both  design  and  effectiveness.  Like  their  non-Indian  counterparts, 
Iildian^ourt  judges  are  both  appointed  and  elected.^*  There  is  no  uni- 
form standard,  but  as  a  general  rule,  most  tribal  judges  are  not  attor- 
riey^**  At  least  one  tribe  requires  applicants  for  judicial  positions  to 
pass  an  oral  and  written  test  on  the  tribe's  constitution  and  laws.^**** 
Indian  tribal  courts  function  in  both  criminal  and  civil  matters.  In 
ae  areas,  both  the  judicial  and  police  functions  are  contracted  from 
srhboring  non-Indian  communitibs.^*'^  In  at  least  one  area,  a  non- 
Indian  government  contracts  law  enforcement  ser\dces  from  a  tribal 
police  department,^^-  Some  tribes  provide  extensive  representation  , 
for  indigent  persons  in  tribal  court:  pthcl-s  provide  none.  Police 
services  may  be  provided  entirely  by  tribal  police,  by  I5IA.\officers 
or  by  a  combination  of  BIA  and  tribal  police.  Xribal  api^ellate  sys- 
tems also  vary  greatly.  On  some  reservations,  there  is  no  appel- 
late court  system-  Where  tribes  utilize  •  25  CFR  Courts  of  jLu- 
<Jian  Offenses,  appeals  follow  through  the"  Depai-tment  of  the 
Interior.  Some  tribes  have  tlieir  own  appellate  court  system;  others 
use  judges  from  neighboring  tribes  for  special  appeals.^***  The  tribal 
council  may  also  constitute  itself  as  tiie  final  tribal  appellate  system."* 
Any  generalization, 'a bout  tribal  courts  and  law  enforcement  sys- 
tems is  therefore  vague  by  definition.  These  are  evolving  institutions 
responding  to  tribal  and  "co^^^^ity  needs  and  operating  at  variouis 
levels  of  sophistication.  Contrary-  to  the  views  of  some,  there  does  not  ^ 
appear  to  be  anythin*:^  inherent*  in  tribal  justice  systems  tliat  makes 
them  any  less  capable  than  their  non-Indian  counterparts  in '  dSV 
pensing  justfce.       \    ■       ^  [      ^  '  ^ 

However^  one  strong  criticism  of -tribal  government  that  occurred 
in  the  1950V  and  that  used  as  a  rationale  for  allowing  States  to  assume" 
jurisdiction  in  Indian  country*  (P.L.  S3— 2S0)  was  the  perceived 
madequacy  and  the  non-professional  level  of  tribal  justice  systems. 

Memorandum  to  tb*>  CoTtimlssIoncr  of  Indian  AflTaJrs  from  T-  Krcnske.  i)ir<jctor.  Office  of 
Indian  Scrvlcen.  Mur.  13.  1I>70.  ^  *  c-*^        ^  rr^ 

ELs^.  on  Gila  Rlvor.  3n*Ji:es  nrt*  fl*»<*tef1  at  -fnr?r»*  tor  Zl-yen-r  term?*.  -Sonthw*^f^t  Trnn«/*rlpt 
at  IS*  O'n  Papago,  Jud^e»  are  appointed' by  the  council  for.  2 -year  terms- .^Soutlnvestr  tran-  . 

^^S^^^.J^ijorltx  of  non-^Indlnn  Judges  at  tbe  J.I*-  level  natloircride  are  not  lawyers.  'Nor^H 

V.  RtAHHcll   XJ-SJ   ,C1D76)  upheld  tbe  use  of  sucli  iudffe»  In  a  case  involving:  tbe  con- 

•  vlctlon  and  sehtenclnsc  of  a  person  by  a  Jod^re  \rlth  a  lil;rli  school  education  but  without 
mny  iudJcial  tralnln;^  ho  lon^  as  there  was  the  rlch^  of  appeal  to  a  court  with  a.  lawyer  Judge* 
Mojave- Apache.  Southwe^*t  transcript  at  2i>7^  ' 

Afc-Chln  Indian  Reservation  usrs  a  county  jud^re  for  Its  tdbal  court  Jndge^  Interview 

-'^iS'xespelem,  Wash.,  contracts  police-  servtrea  fr'^m  the  Colvllle  Tribal  Police  Department, 
NorthweKtStoanscylpt.  exhlbltn.  aflidavit  *>f  menrfieri*  of  >^csi>elem  City  Council. 

YaJdma  Nation,  N'orthwe^^tmnHcript  at  CC>1>.  -        ■  - 

The  I^apaffos  have  Jia£<l^^*Srce  Rhodes*  from  Gila  River.        — - 

Conceptually  thla  T^Maj^ftir  to  the  Kngrlish  system  where  the  ITonse  of  I^ords  Is  the 
«ourt  of  last  resort,  Xhls  prd^^ss  Is  us»ed  by  the  Yankton  Sioux  -Xribe.  ilidwcst  transcript 
at  144— 45. 
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ri^tiMaisfieixed>'-'1^^  adinlniflter  crlmiztal 

rjuitaifflrttmi- tn  ifhiii  rmtTT  fWHVn;  It  nTionlfi  linrrt  hrm  Tnmnnm  tbat  andx 

*  '     '  and  contiziixe  to  bo  deyeloped. 

J^  smany  this 
vilfiat^^  did^o^  ixr'the/X950'sL  The  i&raiaxC  lawyer,  formerly 

,  |«DUti3^^estxmlEd^  20'Jjidian 

llr^inq^e^  number  has  grown  to  be- 

I^tyragnr^l5^  Indian  stud^ts  are^enroUed  in 

Itglawiiicik^^  Tndian  Ckmrt  Jndges^Associ^b- 

fiiMfxaiadm^^e^  :Federal  funding,  provides  resourceef,  mate- 
l^rxalsuaaad  triOT       to  Jndian  oonrt . jndges.  Amoxi^its  pifblicaticms  at^ 

l^:itj%^fNti^7^^  American  Indian,  and  a  hiund- 

p?l>OQlc  j<Qm  and:  P^amily  Xiaw  and '  Procedural  Manual. 

;|?^Otber  pnblic  ^  resoxtrces  ^thon^h  insufficient  for  the  ^tal- 

'r  ^ityx^'f  xhe.n^^  available,  such  as  J^e  Xative  American  [Rights 

Tlutt  tribal^^j  systems  are  seen  as  evolving  institutions' iS  re- 

flected, in  thf^  fact  that  many  tribes  have  just  .completed  or-  inre  cur- 
I;  XMitiy  nnderi^^  revisions  of  constitutions^  bylaTv^  artd  Law: 

Trpsp^  otf  tKe  Flathead  Reservation. 
^  esm  view  thaf-jtidiciBl  systems  are  essentially  new  to  many 

;  ^  tanbes  as:  is  t^  concept  of  justice ;  they  are  operating^  quito 

-:7^w^BIl  in  view' o  their  brief  eyperience  and  arte  expected  to  develop  a. 
"-^  Ingh  leyeL  of  sophistication.^*^ 

is^ -criticism  of  tribal  courts  received  from  varied  sources- 
:  11^^  to  I>iscrirQination^  an  organization  oppossed  t<> 

>  tribaL  juiisdiction  over  ^n  does  not  think  much  of  tribal 

corart;  systems  in  Montana."**  The  Assistant  Area  Director  for  the  BIA^ 
PortlandV  Chreg:^  takes  a  different  yiew  r^"  "While  they  may 

.   not  be  trained  in  the  law  and  the  relationship  to  Anglo-Saxon  law,  £ 
do  not  know  a  tribal  judge  who  dr  " -'^t  know  due  process  *  *  Albert 
J^jtj4^^  tTiP>  v!^/>HTi<y  'RTA  Superir *    "jnt  at  Fathead^  feels  that  the 
^  Flathead  Cotirt  makes  sure  that  e*  ^  ^  *  -^ne's  rights  are  protected,  addinig^ 
^  •  t^  lirrfg^Titfi^  persons  ^^ise  the  court  for  debt  collection.^^  . 

Scivert  Young  Sear,  a  councilman  from  the  Fine  Xtid^je  Keservaiaon, 
was  serverely  critical  of  the  "breakdown^'  of  law  on  Kne  itidge.  He 

,  •       .  r 

^mm  j^0^ttt^r  ^"vwns  D€ni]Slas  Xasl:fc«.  Counsel  to  t3ie  UmatlUfi.  Seserr&tioa  to  nozxaXd  IC  Wluurtoz^,. 
:  !P»tfcar  iTorce  ^Kca,  ^^s;^  _  ^  \^  ^    ^  ^  ^ 

^.Soii««  r  A.aMcrfcan  Indian  X-aw  Center.  TJnlv.  of Mex.  ^^cliool  or  Law* 

'•»E,sr-.  53.^^1  OktUm*  AMLcbe.  Sontliwecct  transcript^,  at  ;>:iO.  321  r  Kex  IPeree*  ICortlxwe«r 
'  trwM^reii^t  at  e»7— TOO;  GHa.  BJver»  Soutliwest  Kranscrtpt  at  76:  KtotlieacS^  Montajaa  tran- 

r  aezSpt  at  SS  :  wranebacor  MMwcat  tranacript  at  431—32  :  SdlzmesoCa  Oolppewasr  ^reat  ^   

• '  "  tiBMticselpt  mt        :  mjx^  Oneida^  Great  X^atea  tra:p  script  at  36^. 
: ,  x.ae*  3d[^)rBitazka  trasacrlpt  at  30. 
^•^n0t':jgeer  cb.  XT^  azMl        v*,.  sec  Ki  of  Ta«*  T*ar<?e  Xo.  4.  " 
atii  K«  ^        aiT^l  cri.  V,  At  142.  Taolc  Force  Xo.  4,  n 
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attributed  part  of  the -problem,  to  the  role  the  Federal  Government 
played  in;  T^olating  the  tribal  constatution  by  dealing  solely -with  the 
chairman  and  ignoxin^  the  legally  constitJuted  govemin^j  body  of  the 
Oglala  Sioux,  the  tribal  .council.  Another  problem  has  been  the  multi- 
ple exercise  of  criminal  jurisdiction  on  Pme  Ridge — h^y  the -FBI,  the 
BIA«  the  XJ.S.  niarshals,^State  police  and  various  "vigilante"  groups. 
Notably  excliided  in  that"  exercise  is  the  tribal  government.^*'  An  im- 
portant footnote  to  the  Pine  Ridge  ^ry  and  the  issue  that  has  been 
raised  in  some  quarters  about  the  Indian  capacity  for  self-government 
is  that  Oglala  Sioux  people  in  a- popular  electioii  in  1970,  turned  out 
of  office  the  trilpal  chairman  for  Pine  Kidgc  under  whose  regime  most 
of  the  problems  occurred.   ^  « 

Trcurut'U/  and  Funding 

The  abilitv  to  ojperate  a  jtistice  system  is  often  dependent  on  the 
traininff  of  its  personnel  and  the  financial  resources  of  the^vstem. 

An  extensive  program  now  exists  for  the  training  of  both  I^an 
police  officers  and  tribal  court  judges.  The  Bureau- of  Indian  -f^^^^ 
iuns  a  police  academy  at  Bri-ham,  tTtah,  for^.the  trammg  of  BIA 
and  trilKl  police  officers.  A- signilicant  limitation,  however^  is  that 
tribes  must  finance  the  officers'  travel  to-and  f rom  trainm-.  xn  addi- 
tion to  titxis  training;  some  tribal  VO^<'^^^^V^^^^}^'^^ 
mental  training.  Chief  Johnson  of  the  Colville  Tribal  Police  I^part- 
ment  indicated  that  his  officers  receive  more  training  than  do  the 
deputies  in  the  local  sheriff^s  department."*,  Tnbal  Pol ice  also  a^ 
often  recruited  from  the  ranks  of  non-Indian  police  ^^^P^^ments^ 
The  Suquamish  Tribal  Police  include  several  county  officers  and  a 
former  Pennsylvania  hiffhway  patrolman."*  +i,^„„i,  +1^^ 

The  trainiii  provide!  for  tribal  judges  usually  comes  through  the 
liTational  American  IndianT^ourt  Judges  Assoc :ation.  In  the  19'^*^ 
vear,  199  persons  participated  in  tribal  court  tiaming  sessions  which 
have  been  conducted  for  thejpast  6  years  and  generally  -over  cnmmal 
law  and  f  amily  law.^"  The  tnuning  sessions  are  conducted  in„re^onal 
centers  for  several  days  each  month.  Xo  formalized  onsite  trairong  is 
Ijeino"  provided  via  national  programs,  although  some  co.urts  mlor- 
mally  train  new  judges  onsitc.  Some  of, the  limitations  of  the,  existing 
programs  as  indicated  bv  judges  include  an  inability  attend  because 
o±  workload  and  a  desire'f  or  more  extensive  txaining. 

Funding  for  justice  svstcms  comes  from  several.sources.  1  he  JrJiireau 
of  Indian  Affairs,  through  contracts  with  tribes  and  direct  services, 
expended  approximatelv  $24  million  in  the  a2-month  period  ending 
in  June  1976.^^"  this,  approximately  $3.5  million  was  spent  on  admin- 
istrative expenses;  $11.5  million  in  direct  services:  and  $S  million  in 
contracts  to  tribes;  the  remainder  went  to  the- training  academy."'' 
Law  Enforcement  Assistance  Administration  made  grants  totaling 
$4,601,000  to  tribes  out  of  its  discretionary  fimds  a^xd  another  $900,000 
out  of  X.EAA-S  total  blcck  grant  budget  of  $900  million  went  to  law 
enforcement  agencies  in  areas  whore  tribes  and  substantial  urban 


T»  Midwest  transcript  at  61*4.  . 
^fortH-vreat  transcript  at  ©«. 

»•  Sonrce  :  ^rational  American  Indian  Court  Jadraen  Amodatlon. 
»^  Soarce  :  IMvIaion  of  I<aW  Enforcement  Servlc<re,  BIA. 


^^''locAt^  Xt  i8  not  katown  what  pxct  ot  tbeae 

iSkese^edmr  iSKmeys;  sabolrantxal  tribal  Tcsottrces  aie 
„  -Jte'^  enjbMemeaot  systems.  «3Por  example, ;  :tho  vColville, 
"Sat^jdOO  o£-lts<rtw:i' funds  ^•^^BIA  pranded  Sai:;BOO>.  for 
^  tbi^  pBSt  y^.  Th«  Y»kin»  Nitian  spent  $471,225 
>:^AOOyj  ^wajn  Spring  estimiiJtes  its  expenses  at- 
tubes  ikb  much  as  tho-BIA  spends  <S794(i[)V  op.  the 

Xh&  Njtva'lo  3^atk>n^3  tribal 


„  '«tnd"OTdeff   

close-to  $1  ipSfcon"?:^  px*»viiea  $465,000),  AH 

the  £of  <<mb3:e-  resources  to  support  and  utilize 

sSS^effectively  law  in  some -areas  are  "beinj^ 

f^f  tiaed  m  creative  -ways.  The  "Warm  Springs  Ti^be*  in  cooperation  witE 
^t.<it2ie'Statciof  C>r«^on.has  a  "wos-k  release  popogripi''  for  criminal  offend- 
^'.Th^  ■  y'^TniKTltft-Pift  ^rted  an  alcohol  detoadficaticn'  center.  .TOe 
'||i;!!Mhaet'  jiee^  however,  ^bstantial.  The  problems  of  small  tribes  in 
ll>"'tHiSfa^^  small  tribes  in  PJL.  83i-28p^ 

:  ^  'Stktear,^  little  or  no  Federal' financial  assistance,"*  Of  th® 

,481'feiierall^  rec<^paized  .tribes,  326  have  resident  pop\ilations.of  S50 
^xn:;^^less£  3iany;cdf  these  trib^  do  not  even  have  the  funds  to  support  the 
bcuce;  zlxdii^^  ^government,  much  Ictss  ^additional  moneys  rto 

isaoqpport  sopli^sticated  On  the  CamjK)  Kcfservation  in 

■^:r'^^o(x!aenrn'  CaHdTomia,  a-'$l<>;,000  tribal. development  grant  enabled  th^ 
rtribej  for  the  first  time,  to  set  uj>  a  basic  recordkeeping  system."* 
r-i^-  Oth«a:  small  reservations  relate  similar  stories  of  basic  immet  needs.*** 


Ckxngress  apTOco^cigte'significftTit  additional  moneys  for  t 
iifinse  aicid  developmesi^ 
-  5Hnw£big' 1»  direct 
TygynNi^TTig  ^fli  specaficaJDy  pro  tribal  courts  to  be- 

"  .comeccnirts  od^  reco^^  / 

Oo(n£;ress  provide  for  the  development  of  tribal  appellate  comrt 
S]rstezns. 

Api^late  court  systems  will  vary  from  tribe  to  tribe  ajad  region 
to  region-  >  "  ^ 

Tlie  development  of  tribal  court  systems.  wiU  reqnire  tribal  ex- 
^    perzmentation  and  time^ 

Congress  stattxcorily  recognize  snch  appellate  ^ysteins  as  cpnrt 
systmns  separate  from  State  tod  Federal  systems* 

Wiien  ^bnbal  court  systcans- are  firmly  operative^  T*ederal  conrt 
review  oftiheir  decisions  be  limited  exclnsively  to  writs  odE  babeas 
^       corpus.   ^  ' 
^  T!hese  recommendations  flow  from  the  concept  *hat  tribal- justice 
systems  are  evolving  TTistitutiohs  that  are  capable  of  fair  and  efficient 


«  n»MU  JKt  2«2.  - 

5taizt]k<rn  Gftltfornla  tnnscrlot  at  8S* 
'"^B^e^  eiCn,  PamxMU  ^9o«ittMni  California  tranncriDt  at  9r  Pata.  5U»ath«^rs  California 
iicript  ar  Keweenaw  Commnnlty  (MicU^n)  Great  i:.akes  transcript  at  ToL  II,  ^ 
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TOStace.  PlexibiHty  is  needed  to  allow  ^Ix  tribe  to  dev-elop  ^ly^e 

^^opment  <Kta,  iS:^  appellatQ  systeoi  needs  xo  be  seea  ^tbas  el 
SSirir ^Mdm^te^l  Some  tribes  are  so  situated,  tbat  a  tnbai 

S^^^^^^^P^P^e;  others  raay  wisb  to  develop  re-ioiml 
^^S^sJ^-^^^liate  syit^ms  based  oix  tribal  relataonsl^p^ 
S5o^  Sion^^  mbes  mi-bt  wisli  to  form  aia  aPPellate.  sys- 

s^]^^  prbviding  the  funds  and  thenaechanisms  to  ^Uow  for  these 
deVeloping  institations  to  evolve.  ,  - 

Of  aU  of  the  issues  discussed  in  this  report,  there  is  none  more  con- 
troversial than  that  of  taxation.  The  issues  are  no^  ^eU  understood—- 
nTr^SSoS^Us  does  it  appear  there  is.^y  sine  e  des^e  to  apmevo 
SSeStanding.  The  notion  that  tribes  mi-ht  have  che  inherent  power 
-g^^J^l^es  upon  persons  or  property  withm  the  jur^^cti^^of 
the  t^beevokes  cries  of  ''no  taxation  without  representation  rally- 
ing ory  of  revolutionists  in  1776,  and  appare^tly  10<6  as  weU.  The 
f^t  that  Indians  enjoy  limited  tax  immunities  from  State  or  counter 
governments  is  cited  as  a  -round  for  denym- them  access  t^^f  P^^g^r. 
lation  in  either  State  or  county  government.  The  claim  is  that- Indian 
have  aU  of  the  benefits  and  none  of  the  burdens. 

-  The  issue  has  become  a  fpcal  point  of  those  TT^o  have  Ion*  adyo- 
cated  termination  of  the  Federal  relationship  ^^^^^ 

point  of  those  who  so  Ion-  resisted  opemng  the  doors  of  their  political, 
ivstems  to  this  visible  minority  and  who  yet  would  close,  those  doors 
eVen*to  their  own  financial  detriment.^Jn  a.  climate  such  as  this  it  iS 
difficult  to  discuss  th&  is^ue  rationally-  .^Ithou-h  undoubtedly  weil- 
iatentiohed,    the    dissenting  ^report    itself-   advances    these  -  very 

^^f^v^not  until  194S' that  the -State  of  Arizona  allowed  Indians 
to^te  in  State  elections  after  they  had  appealed  the  issiie  to  tlie 
State  stipreme  court.-=-  At  this  verj-  time  tho  legisL^ture  of  the  ^tate 
of  Arizona  is  considering- a  bill  that  Tvould  divide  two  ooiintics  (:Nava30 
Jtitd  •'^.pache;)  so  as  to  create  a  single  nortliern  count>-  winch  would  be_ 
predominantlv  non-Indian.  The  non-?hdian  population  of  these  coun- 
ties support  the  legislation,  citing  as  their  reason  that  Indians  do  not 
pSv  taxes  vet  sit  on  the  countv -boards.  Yet  it  is  acknowledged  even. 
lrv~ those  uon -Indians  advocating  this  separation  that  the  consequence 
o*f  this  political  division  will  be  to  raise  their  own  property  tax  to 
.three  times  its  current  level-^^*"'  i-i 

!For  the  mos^'  part  the  "benefit-burden"  argument  would  appear 
to  be  spurious.  C'^ntrarv  to  widely  held  beliefs,  individual  Ipdians 
do  not  eniov  full  t.>^  exempt,  status.  Except  as  to  matters  involving- 
tr^2st  property,  they  are  =,»L:ect  to  jill  the  Federal  tnxes  that  axiv  other 

«*Xtie  -&.rlxOTui  Kepal>Uc»  Mar.  20,  1.97^*  ^  ^.v 


is  reversed  as  to  State  t^tiott  ofr 
|^-/iEnaian^^:^Qmi?^di^  as  a^practical  matter  they 

mJ^^r^^cmi^bi&^sa^  as  are  paid  by  their  Jion-Indxan 

W^^iS^e^vfiiiijsaar^^^  rev»^ries:to  -mbal 

iix^^^mmeat^StK^^  other  thajsu^ose.  xissd  by  Federsa, 

-7  <^  involved,  it  TTOtdd  ai^>ear  that  on  ly  a 

P^mi^a«ivebf^^^&H  dumber  (ap^  200)  coimty  gov^- 

^^  '  'inente^^^  complamt  or  cortcern,  and.  ttus 

i#>arise®  praacroaHy^d^  a  major  part  of  coimty  ^^m- 

1%  iinent  iev«^^  taxation  of  real  and/or  personat  prop- 

"^^'^'iertyJ^  But  titicse  complamts  mnst  be  measured  -agaijist  the  beiJ^ts 
TpMch  accrued  to't^  areas  through^l)  direct  Federal  rabsidies 

suclk  «»s  Impact  aid,^a^  moneys  for  health,  education 

ianct  senerifi  xreld^u^,^^^  alleviate  Tmusual  mpney  demands 

<ati^6Ge^S^^rnixients^  aad  (2)  indirect  benefits/w-hich  accrue  to  these 
local  s>^^^™ieiita  because  of  Federal  and  tribal  expenditures  o£ 
iiK>2iey  "which'!  ^oye  through  the  reservations,  to  the  non-Indian 

cbmixmnityii  ■  .      ^  ■  -i 

Olie  niost  ryrc^^^T^rlZ-ncr  -  -Pp^tPTO  nf  any  analysis  of  taxation  and 
"the  wmparative  "benefit-burden*  .scassion  is  the  near  total  lacfe  of 
anylbtard  data.  To  the  esctent  it  nas  been  developed  it  ^pports  the 
coMusibn  that  States  are  deriving  more  direct  cash  benefits.&om  the 
Dtodian  pr^ence  within  their  State  than  they  T7X>ul_d  denve.from  ^e 
Indians 'themselves  if  Federal  recog?utioh-^ere  ;withdravni  and  tHe 
"States  allowed  to  impose  tax<^  without  restriction-  ■  ■      ,  ' 

^  1976  study  of  the  "Xankton  Seservation  m  South- JJjakota  com-  ., 
missioned  by  the  Ninth  I>istrict  Federal  IteserveJBank  reflects  a  total 
<Brect  Federal  program  expendirare  of  $3 compared  to  a  total 
State  esnpeiiditSre  of  $1^14,701.  The  figure  for  the  State_?is.mfla±ed, 
howcverTTbecause  many  of  UreF^  State  expenditures  actuallv  mvolre^. 
Federal  pass-through  moneys.  The  program  moneys  expeaded  by  tne,^ 
"State  -wmch.  did  not  involve  at  least  some  Federal  pass-through  total  \ 
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way  construction.        ^jiwAicitvoi-,  "its  ^.^  "V    — -n  jT^tT-^^  "STap^-  ) 

tor?  spent  well  in  excess  of  $500,000:  The  great  bulk  of  Ae  moneys 
expei&ed  on  behalf  of  services  at  this  reservation  passed  directly  n^o  / 
^hl^adioining  non-Indism  community-^=«  IThe  most  thorough  state-  ^ 
T^devanalvsis  this  Conimission  has  been  able- to  find  dates  from  19      ; . 
for  the  State  of  A.T£j2ona-^=°  This  study  reflects  a  simi^r  Fecieral-State 
expeaditurc  ratio  nwith  corresponding  cash  out-flow  from  the  reserva- 
tions to  the  local  non-Indian  community.^  ^  .  / 
To  the  tixtent  tribes  are  now  developmg  tax  schem^  of  their  own<, 
thev  should  most  certainly  be  supported.  5vot  only  does  the  commtmeait 
fco  tribal  ^If -government  require  this,  so  also  docs,  financial  self-mter- 
est.  In  :1975  t^e  St^te  of  South  I>akota  entered  mto  a  sales,  ser^ce 
andUse  tax- collecticn  agreement  with- the  tnbes  m  that  State.  Tins 

3*r  <?on^cMiit'xm  -trltb  JSxn  Erons.  ?»atloxial  Assoclatltm  of  Counties.  Apir.  29, 197T.  /_ 
'^^K^rt^rtte^S^rd  of  CbmmlsslonerH  of  Corson  Cormty.  S.  Dat.  Cone  KecyMftr.  20, 

*?5J--;|^5;p?^*#lind»  on  ttoc-X-anlrton  SiOTix  IndSaa  Eeservatton",  a  stndy  commlssloaea  by 

^^)^^^tlS!^^^^lSk^S^^^^^^^'^Port  on  Tn^idon  W  Ser4ccs  to  Arl- 
xoba  Reserra.'tioxi  Indians.  19T3.         •  ^ 
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a^TCiement  t>rovide<i  for  collc-ction  of  the  described  taxes  by  the  Stete 
'i^th  SL  pro  rata  rebate  to  the- tribes  without  charge  ,for  administration 
of  the  costs  of  collection.  The  income  derived  from  this  aprrf^einent  has 
provided  mnch  needed  monty  to  the  tribes  for  support  of  the  costs  of 
ffovemment-  Kecentlv  the  Oglala  Sioux  Tribe  developed  a  compre- 


The  laTTS  and  policies  presently  applicable  to  the  tax  status  of  In- 
dian tribes  a6d  individuals  are  'often  inconsistent  and  do  not  seem 
to  have  followed  any  sing:le  rational  scheme.  The  impact  is  increas- 
'  in^rly  more  important;  as  all  fjovernments  become  more  aware  of  "reve- 
nue sources.  ^Moreover,  emer^^n^  tribal  g^ovemments  in  search  of 
<rreater  seif-deterraination  through  assumption  of  jrreater  responsi- 
bilities and  increased  exertion  of  sovereign  powers  will  be  even  more 
important  in  obtainin^r  tlie  benefit  of  the  valne  of  their  natural  re- 
sources and  governmental  prerp^iatives.  Affirmative  taxin*?; powers  and 
imnmuity  from  outside  taxation  will  be  crucial  issue's  in  this  evolution. 
The  following  is  a  discussion  of  current  tax  laws. 

Federal  Taxation 

Ilistoricallv.  tribes  and  individuaL  Indians  were  not  taxed  by  the 
Federal  Gove rnment-.  In  fact.  Indians  were  not  even  counted  for  the 
purposes  of  apportioning  representation  in  the  Congress  or  for  ap- 
portioning taxation  by  populiation  to  the  several  States.^^^  However, 
in  1924,  tlie  Congress'provided  for  automatic  citizenship,  of  Indians 
bom  within  the  United  States-  and  in  1931  and  1935,  two  Supreme 
Court  cases  established  that  individual  Indian  residents  were  subject 
to  the  general  tax  laws  of  the  Federal  Gcvemment.^^**     _  t. 

Congress  niav,  nonetheless,  exempt  individual  Indians  drrom  such 
Federal  laws  pursuant  to  Federal-Indian  policy  or  in  furtherance  of 
its  trust  obligation-  Such  intent  must  be  express  since  air  exemption 
will  not  be  inferred  by  the  Internal  He  venue  Service  or  the  courts. 

Federal  Tax  and  India-n  Tribes 

•  As  a  general  proposition,  Indian  tribes  are- not  taxed  as  entities- 
T^ere  is*no  case  which  has  decided  the  issue  nor  any  specific  provision 
of  the  Intevnal  Revenue  Code  exempting  tribes,  but  the  Internal 
Kevenue  Service  has  issued  a  ruling  to  ,that  effect.^^*  ■ 

This  does  not  bestow  upon  tribargovernments  the  full  tax  status 
enjoyed  bv  other  governmiental  units  such  as  States  and  their  political 
subdivisions.^-^  Moreover,  there  are  Federal  statutes  whicb  extend 
Federal  tax  laws,  to J:ribes  where  they  do  iiot  do  so  for  States.^^^ 

3=1  XcRlc  ■*^orce  3Co.  2.  aop.  XV.  Oslula  Slonx  Tribal  Taxation  Systein.  Case  Study. 

2=3Artri.  clause  3.  Constitution  oX..tbe  United  States,  See  also,  tlie  X4tli  amend- 

"^^*'cfco*tcw°^'2u?^?«":  2S3  XJJS^e^X  (1031)  :  Supcrinte^ent  of  Five  OivUSsed  Tribes 
.  <»o»tmt**i<w,  23K>  T7-S.  493  (1J>35>. 

saa  E.P.*  ReT.  Rul.  5S-610  exemptlnjr  State  and  local  go-peraments  IronrnFederal  excise  tax, 
*'"«°E?fr j^Vt^^tf  4»5f  cb^  51T  (1D28).  oU  ^nd  sas  production  of  the  Five  ClvUIaed  Tribes, 
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During  the  94tii  Congress,  the  proposed  Indian  Tribal  GovemmGnfc 
Tax  Status  A.ct  (HJR-  89S1>  and  S.  f2664)  -^sls  introduced  to  pro\-ide 
similar  status  to  tribal  governments  for  Federal  tax  puirposes,  a  statiis 
which,  is  enjoyed  by  State  and  local  governments.  The  Act  would  not, 
iipwevery  have  extended  all  such  provisions  of  the  19^  Internal  Reve- 
nue Code."^  Any  renewed  attempts  to  introduce  such  a  bill  should 
seriouslv  contemplate  total  extension  of  all  pro^dsions.  Withholding  of 
any  of  the  provisions  should  be  "based  on  specific  justification  on  a 
trilie-bv-tribe  analvsis. 

-Tribes  are 'distinct  x>oiitical  entities  possessing  reserved  sovcr&ign 
powers  and  as  goveraments  with  powers  over  their  internal  affairs, 
thev'have  no  less  need  for  tax  bencTte  tlian  non-Indian  governments. 
In  fact,  the  stated"  Federal-Indian  policy  of  self-determination  and 
ultimate  self-suificiencv  would  indicate  that  tribal  governments  may 
have  greater  need  for  these  protections  and  benefits  as  they  assimie 
greater  resnonsfbilities.  *  .  , 

Related  to  this  are  Federal  tax  laws  wliich  provide  financial  benefits 
1:o  non-Indian  governments  by  pro  ding  certain  incent  i  ves -to  indi- 
vidual taxpavars  in  their  dealm^iL  with  those  ggverr  :  nts.  The^ 
benefits  arc  not  presently  enjoyed  by  tribal  governments.  The  TRS 
has  ruled  that  a  decedent's  bequest  to  the  Zuni  Indian  Pueblo  is  not 
allowables  as  a  deduction  against  Federal  estate  taxes,"*  that  an  indi- 
viduaFs  income  from  interest  on  tribal  obligations  issued  by  tne 
Swinon.ish  Indian  Tribe  is  not  an  allowable  dedxiction-Y'*  and  special 
legislation  was  required  to  exempt  interest  oa  bonds -issued  by  the 
Hopi  Xnbal  Coimcil."° 

~-  Oisparitv  in  the  treatment  of  Indian  tribal  governments  and  non- 
Indian  governments  should  be  removed  so  that  tribal  governments 
may  enjov  the  benefits  necessary  to  the  generation  of  revenues.  This 
is  not  to  sav  nor  to  imply  that  tribal  governments  or  individuals  deal- 
ing witli~them  will' benefit  from  all  of  the  provisions.  Most  tribal 
governments  simply  will  not  ever  be  engaged  in^some  of  the  activities 
Siesc  provisions  speak  to.  As  such,  they  cannot  have  any  measurable 
impact  on  revenue  sources  of  Federal  or  State  governments  or  derive 
any  <rreat  benefits  for  tribal  governments.  However,  it  allows  tribal 
^-overoments  and  individuals  dealing  with  tliem  a  uniformity  of  ex- 
nectation  and  a  clear  expression  of  the  status  of  tribal  governments, 
Moreover,  it  goes  far  toward  the  overall  scheme  of  providing  tribal 
governments  the  tools  tiiey  require  to  b^como  self-determined  and 
self-sufHcient  on  a  par  with "nonr- Indian  go  /cmments,  . 

I^ederaZ  T€c^ati(>7i  of'Iridvviduul  I^rvdians 

Individual  Indians  are  subject  to  tL4"<ieneral  tax  lavrs  of  the  Federal 
Government  unless  expressly  exempted  b\-  treaties,  a^eements  or  con^ 
.g^ressional  acts.  Tlie  exemptions  run  primarily  to  i-ostricted  Indian 

w  T>ror>Aa^  fo-  extension,  for  exxtmple.  T»rere  I.R.C.  <  4055  f  Fe<3eral  retailers*  excise  tax)  : 
i  4^T(^^^^eV^  «ciBe  oix)  r  «*42^   (Federja  com«^  excise 

?aiT^  and  1^482  (Federal  motor  vehicle  tax).  Examples  of  withheld  sections  are  I.R,C. 
IllV  OncomefTOra  performance  of  ^rovemment  functions)  ;  5  3306  (Federal  employment 
xax>  •  S  4402  <fnceep3* takes  wasrerlnc  tax)  :*and  51i3  (Federal  liquor  tax). 

»»ilev.  Kill.  T3-X7ft  resrardln^  I.K.C-  f  2055- 

»  Ker-.  RnL  6S-23X  resardlnjc  r.lt.C.  §  i03- 

a*o  Sec  FJL*.  OX-'264.  r'  ^ 


Iknds  and  stUotments  held  in  trust  by  the  Federal  Government  for 
individxial  Indians  and  encompass  income  derived  from  such  lands.^^^ 
However^  there  are  limiting:  factors  in  determining:  the  exempt  status 
of  land  and  income  derived -from  it.  Individual  situations  are  tested 
against  the  Federal' Indian  policy  of  fostering  financial  independence 
throuprli  the  protection  and  preservation  of  land  for  the  Indians.  Taxa- 
tion of  suc^  lands  or  income  from  them  would  be  ir consistent jvrith  sucli 
a  policy  and  beyond  the  intent  of  Consrret^.^^-  Therefore,  ti^xatioii 
Ti  Tiirh^xTnTilrTftlii^^  counter  to  such  a  policy  would  be  permissible, 
i  Exemption  fromJFederal  taxation  of  an  indi\"idual  ddian  on  lands 
and  income  must  meet  two  major  tests  concerning :  (l)^what  Innds  are 
within  the  exemption;  and  f2)  wT:at  income  can  be^^said  to  be  derived 
directly  from  the  landVXhc  foV  win^r  jruidelines  have  been  adopted  by 
the  IRS5  as  expressed  in  rev.  .  '7'-2S4l  : 
The  land  is  held  in  mist ; 
2.  The  land  is  restricted  and  allotted  and  held  for  an  individual 

noncompetent  Indian,  and  not  for  a  tribe ; 
'       3.  The  income  is  derivedViirec't  .y  from  tlie  land:.  ^ 

4.*  The  treaty  or  statut       ino?s  a  consrrossional  intent  that  the 

allotment  be  used  as  a  means  of  protectin;^:  the  Indian  durin<r  the 

trust  period:  and  the  lan<]^a^e  is  clear  as  to  congressional  intent 

that  such  land  not  be  subject  to  taxation. 
The  effect  is  to  provide  the  narrowest  possible  readin^r  to  tho 
e:xemption.  The  policy  of  fostering  the  econoiuic  welfare  of  the  tribe 
could  as.  easily  translate  into  protection  of  the  economic  development 
of  the  individual  Indian  lessee  of  tribal  lands.  It  is  somewhat  incon-- 
sistent  to  exempt  income  where  the  Indian  person  develops  liis  own 
trust  lands  or  the  tribe  its  own^  but  where^tlic  individual  leases  the 
tribe's  trust  lancL  the  exemption  on  income  is  lost.  The  same  would  be 
true  where  tribal  lands  were  never  allotted  and  are  assi^ied  to 
indi^-iduai  tribal  members.  The  incofuo  would  be  taxable  under  the 
IRS  ruling  since  the  land  is  not  held  m  tvxi^t  for  that  Indian. 

The  broader  policy  of  exeinptin^r  Tndians  from  taxation  in  areas 
designed  to  foster  advancement  and  development  is  reflected  in  areas 
other  than  trust  lands.  For  example,  payments  made  pursuant  to  vari- 
ous employment  pro;rrams  to  Indian  residents  of  job  training  ha ve^een . 
ruled  nontaxable ;  and  funds  paid  to  Indians  for  relocatioir  and 
vocational  trainin<r  by  the  United  Statcs  were  ruled  to  be  j^^f ts  and  not 
subject  to  Federal  income  tax.^^*  Cong:ress  has  aiso  exempted  other 
distributions  to  individual  Indians  where  the  disposition  of  judgment 
funds,  trust  assets,  or  cash  in  lieu  of  allotments  were  involved.^^^ 

There  must  be  a  recognition  that  preisently  rhe  disposition  of  the 
trust  obligation  and  the  implementation  of  Federal-Indian  policy 
serve  as  separate  grounds  for  congressional  exemptions  from  Federal 
taxation  of  individual  Indian  assets.  Mu  '^^  would  be  added  to  clarify 
and  bring  coiisistencry  of  the  law  to  policy  implementation  if  Congress 

Vm»  sre  0«»neral  Allotipent  -Act  !  6,  25  U.S-C,  S  335  ;  Stevens  xr.  Commt^sumer^  452       2d  741 
(9tli  cir,.  1971  >. 

Rev.  Rol.  es-^-^- 

14&  ^cc'  J^ff^'sK  tT* S  C  5  772  f exemption  of  p^r  capita  dlKtrlbutlon  of  iudfzment  funds)  :  25- 
XJ  S  C  S  V>^V"<<1 1 vljsi an  of  tribal  ai?<«^t».  Catawbns)  ;  25  U.S.C.  S  955  (exemption  of  cjisb  pai^ 
in  Ilea  or  e<4ualixatlon  allotment,  A^a  Callente),  ,  . 


^r^x:^'^  ■::Si''-.:':_r[\  .:..::/■::  ■         ,  •  ■■.  :,   •.:   ■  ■;  '     .     ,.         .    ,     ,  ..    "  ■ 

t^^ma&&^isa)dt^^  exempts  all  income  derivcsd  fronr-  trust 

Jliaaidfejig^  o£  whether  the  land  is  held. 


.  .     «?Wf^  of  State  i>owers  over  individual 

^^jr^iAjianik  >^^^-:tanhal  gTwerimieaats  within  restsrvation  boraidaries.  States 
-> : ^  fhnse  aj-eaa  -where  authority  has  been  expressly  con- 
^^:feiq»d  iipon  the  hy  O>3agrass.***  JL  States  may  not  tax  th&  i^ome 

S^l^f .  a-  T€S^  Indian  from  sources  within  the  reservation  ;^  xni- 

-  "^^posMi  a^^  "Durchases  by  an  Tifdian  within  the  reservation  ; 

jUxBT  on  Indians  within  the  reserva- 

J^'.-  ^<sa2*''*'^S3^  would  appear  to  apply  to  a  State  inher5t- 

■^  aiicft  r  te  prox>erfry  of  a  docea^sed  reservation 

^Indian."*  .   ■  -       :.  ■  : 

Scima;  cbnfusibn  over  judicial  doctrine  has  dejveloped  over  the  years- 
to  the  present  preemption/sovereijEmty  analysis- Prior 
^-  i^^^^  two  distinct  doctrines  emerged :  The  Federal  instru- 

:  anectality  ddctiiQe  .atnd  the  noninterference  test.  In  ZZjST.  v.  Riekert^ 
i^iSS^U^.  ^^!^^  O^^^-,  ^^  Supreme  Gourt  held  that  a_  State  tax  on  per- 
■?sonal  pTOperty  and  i)ermanent  improvements  on  Indian  trust  lard  was 
interfered  with  the  instnmientality      designed  to  achieve 
i^^ederad  policy  of  assimilation  and  economic  development.  This  same 
iiaao  of  reasoning  applied  as  well  to  non-Indian  lessees  of  jlndiair 

-  laiid^***  -  -  -  . 

^  >IIowever,  in  1938.  the  Supreme  Court  began  to  reject  the  doctrme 
'  where  they  perceived  the  interference  with  the  governmental  purpose 

■  or  function  to  be  instibstantial.  indirect,  or  remote  ^^"^  and  upheld  a 
Federal  tax  o^i  a  non-Indian  lessee  of  State  school  lands.  In  1943,  the 
Coiurt  decided  OM^Jtom<j^  Ta3B  CoTrvm^sion  v-  U^Si  ^"•^  and  cited  a  pre- 
viotis  holding  in  H^Xn^eiri^  v.  MottoTh /Prod-ucers.  Oorporation:^^  ±ot 

t- the  proportion  that  the  Federal  instrumentality  doctrine  "w^as  no 
longer  valid  as  a  constitufca^aju  bar  for  State  taxation  of  income  from- 
Inmaii  holdings^-^MtTftnally  ^k1973.  the  Court  rejected  an  argiunent 
:  thitt-  the  dc»ctrine  would  act  as  a  oar  to  the  State's  taxation  of  the  in- 
•  dome  tfepom  an-  Indian  enterpHse'-oii^^rust  lands  outside  of  the  reserva- 
tjon?^       n  d*>t'if^'^^""'"^      tTi>>  pnT^-p^  of  tlie  State  to  tax  non-Indi axis 

-  on  reservations  m  activities  with  "Indians,  and  income  from  Indian 
enterprises  oflc  the_ reservation  on  tax  exempt  land,  the  Federal  instru- 

;^ '  ;.*fjS5'oninterference".  as  a  tesd;  was  enunciated  iii  IVilZioTns  v.-iee  ""-m 
;.i959  iand  suggests  that  a  State  may  exercise  jurisdiction  in  areas  such 

-        Jifo«  -v.  Cimfea^ratea  Saltan  and,  E^otenai  rr«l»M,?supnt. 

aw  XBdMdnal  aUotmentff  and  their  Improvements  were  desi;raed  to  roster  Inaian  asaSmOa. 

■  -  tloii-t»y  «nconra«lii(r  indlvldiial- owncrablp  arid  to  foster  aKxarlan  «levelopinent  oy  Tnaiaiw. 

_    ^»J»^ft>er<nir  v.3r«n.  JVwfttcer*  <7orp.,303  U.S.  376  <193S>_  ^ 

'  ■  \  V.  Jo9te».A-Ll.  T7.S.  145?  (1973)  ;        elao,  A.ffua  Calienttt  Band  -r. 

:  Cb»w<tr  o/^Sfre«'«£fe,'M2  B".  2d  1X84  t»«»  clr-  1971>. 


as  taxation  to  thia  extent  Uiat  it  does  not  interfere  with  In<iian  self- 
government.  Tbie  McOlanaJum.  court  clarified  the  reach  of  the  test  to 
apply  onlv  to  jurisdiction  over  non^Indians  witiain  the  reservation 
T^rhere' **both  the  tribe  and  the  State  could  fairly  claim  an  interest  in 
asserting  their  respective  jurisdiction.^  However,  tlfe  State  may  re-, 
quire  an  Indian  retjdler  to  assist  the  Stata  in  collecting  a  State  tax  as- 
sessed, against  a  non-Indian  while  makings  purchases  from  the  Indian 
.retailer  on  the  reservation."^    ■  ^  \ 

.  State  taxation  of  reservation  Indians  depends  upon  congressional 
consent*  Recent  case  law  has  resolved  any  "doubt  that  such  consent  ^'-as 
given  to  those  States  assuming  jurisdiction  under  P-L,  ,Si>-2S0,  Xt  was 
not*^^  There  are^  iio^ever^  numerous  Federal  statutes  which  clo^pro- 
-^vide  for  State  taxation  of  reserv-ation  Indians  and  activities:  State 
^rasoline  tax  (4  TJ.S-C.  §  104)  ;  State  taxation  of  mineral  production^ 
.xmder  oil  and  gas  mining  leases :  and  taxation  of  reservation  Indians 
in  relation  to  their  land  TJ.S.C.  §.549.  610(b)  and  63  Stat.  613 
Ei949l)-  "  ^        "  /  .  , 

T}ie  reasoning  behind  the  eongressionaT  ai^tliorizrition  of  State  taxa- 
tion of  mineral  prodnction  of  Indian  lands  is  ryc^t  clear.  The  legislative 
histories  of  several  p-f  the  acts  lu  ve  boon  cited  for  tlio  proposition  that 
the  tipces  were  authori^zed  in  response  to  "*tho  fn^  ornblc  economic  posi- 
tion of  the  particular  Indians/*  O7c7ahom4x  Tn^  Comm^S'^^or^.  v,  Tcxa^^ 
366  U.S.  342,  S66^T  (1949).  Qther  explanations  of  the  reason 
for  the  enactment  of  the  le<pslation/ini*^ht  inciufle  pressure  from  tlie 
States  for  a  share  of  tJie  mineral  rcvenncs.  a  desire  to^  incivaso  the 
process  of  assimilation,  and  the  desire  to  terminate  the  \Fcdernl  Gov- 
ernment's role  as  guardian,  ail  of  which  were  i^reva lent  during  the 
period'in  which  the  la^vs  were  enacted-^*^-  ^  _ 

Assuminf^:  the  validity  of  Z.dne  Wolf  w  IlitcJirocJ^^  187  TJ.S-  -^53 
(1903),  which  hold  that  Con srress  hns  plenary-  unthority  to  deal  with 
Indian  tribes  and  their  property  witiaoiit  regard  to  prior  treaties^  the 
Federal  authorization  of  State  to  xution  under  the  above  statutes  is 
Valid-  Xhe  statutes  also  appear  to  :>o  valiji  under  the  3£cOZan<^h<f7h  Txi\^ 
since  there  is  express  congressional  :-onif=ent  to  the  taxation  in  each  case* 
Tt  has  been  su^^ested  that  iii  respect  to  State  taxation  of  Indians  under 
the  abo\"e  leasing  statutes^  congressional  consent  has  been  withdrawn 
by  the  ld3S  Indian  I^asin*::  Act,  25  TJ.S.C-  31>f>c*  which  contains  no  au- 
thorization of  State  taxation  and  repeals  all  prior  inconsistent  acts,^^^ 
If  this  is  the  case,  siich  taxation  of  Indians  by  the  State  would  be 
invalid  for  want  of  congi*essional  consent.  Xlie  arg^ment^  however,  is 
noc  totally  persuasive,  and  in  any  case,  it. may  be  ar^rued  that  not  only 
the  leasing:  statutes,  but  alhstatutes  authorising:  State  taxation  of  res- 
.ervation  Indians,  are  inconsistent  with  Federal -Indian  policy  and 
consent  to  such  taxation  should  be. withdrawn.  Such. statutes  almost 
all  date  from  a*  period  in  whidi  the  tenDaination  of  tribal  idiintity  and 

^i^ll  U.S.  at  ITO.  ^ 

Mac  V.  Confetfrrtitrd  SnJijfTt  anrf  Kootmni  TrihrM^       SZ^  Ct.  2.634  <1076)* 
•^•>  J/y>*^*  ^praz  Srpan  v.  It*i^ctt  Coun^ti/,  96      Ct*  2102  (1076>. 

5«>C5  TT.S.C.  Si  30S(c).  390.  -401,  SOI,  and  spveral  nricodlflo<l  stntnte^.  *  / 

S<?r*  5S  Concr.  ^72  et  s*^-.  Mar         1919  C66tli  Con£r.>  ;  S.  Kept.  988,* May  3/192S 

f70tli  0>np,>  ;  If^ter  fronr  SU»c.  Work  :  6S  Cone:.  R*Mr.  4703.  Fob.  2-*.  1027  CG7tH  Conir.).  S€€( 
otffo.  I*.  The  Xavajo  Indians  and  Federal  IndliLn  I*ollcy  190O— lO^SS  CU^  Arte*  Press 

1968>.  - 

**»  -S'^r  XfrrneT.  the  Reemersrecce  of  Tribal  Xistlonallsm^  Xnfititute  on  Indian  tJand  I>erexop- 
ment,  Kocky  Monntaln  IVIlneral  Xa.w  Ig'oundation,  Apr,       1976-,  pp.  lO— 50,  fn.^72. 


0^^ve^hatip:^^9n^ii^^  reflect  such  a 

-^.^       _^       -^^^  ^th  cnxxent  TrifHan  p<2Hcies  desigced  to  vital- 
eats  find^«ser%^fEtion:econq^  conclusion  that 
9^f^aBaam'^^Te^Brv%i5€m^                 inconsistent  with  such  policies 
bpoitedESy  ^absria^                            poverty  of  reservation  Indians. 
;19!70  "^jaemsts  ^                                         dEamily  mcome;  of  rural 
-^^ 769^                           z%atio2kQ  average. And  finally^ 

 of  ::reserva±ion  Indians  does  not  give  sufficien*;  acknowl- 

i^t-  v^a^wsMx^  l^^^  polior  recoeuizing.  the  sovereign  nature  of  the 

•lit  1ir5fc>el^  of  all  Federal  stBttutes^  authorizing  State  ta^ia- 

^v'':^  '  JState  T<£siu^  Non^Iridiaais  on  Reser^ationa 

j^^' itbore^  an  early  line  of  cases  rejected  taxmg  authority 

lof  Ste  I^sees  of  Ijidian  land  afe  beiiig  an  imautiior- 

;  :  ize^  the  Jp*ede7^  instriim^mtaUty  dcsigiied'to  iinple- 

-   m  reasoning  of  that  15ne  of  cases  has^ 

:  asij^cated;  been  seriously  eroded.  In  l^Tl^  the  XJ.S^  0>urt  of  Appeals 
fisw^  the  IS^i^  a  tax  on  the  non-Indian  lessee^s  interest 

ejveii  vlhough  of  the  tax  fell  upon  the  "Indian  lessor^  saying- 

;  that^  the  burden  was'  insufficient  ±o  amount  to  an  interference^*^  Thus^ 
a.  nbn<^scriminatoW  tax  is  not  invalidated  by  the  Federal  instru- 

vBsentalrt^  ^  *  ' 

'  Xnkewisey  the  State  may  tax  a  noh -Indian  where  the  incidence  of  the  . 
^  with  the  tribe's  ri^rhts  to  self-;govemment*^^ 

V !  include-  requiring  an  Indian  merchant  to  collect 

^  the  tax  for  t^  Statey^*'  the  extcmt  to  which  su<di  taxation  may  clash 
'    with  tribal  development  or  tribal  taxation  powers  has  not  been  decided; 

\^K!5ixsxeaa!t  case  law  would  appear  to  reflect  a  sense  that  State  taxation 
- '  ryf  TtriT^^T^Tid^'aL-nyt  dg^nJiin^  ^fji  Indians  on  a  reservation  does  not. con- 
;:}\£i2AAAj^  a"sufficient  interference  with  self -government  or  Fedei^-I^ 
•jpoHcy^  as  to  pix>lnbit  the  tax,^      clear  conOTessicnal' expression  that 

policy  aimed  at  reservation 
jSevelopme^  would  involve  an  interference  test 'and  should  thus 

prechide  further  State  tax  drains  on  reservation  development.^** 
-  While  States  have  been  unable  to  tax  Indian  lands .  directly,  they 
have  been  able  t6  accomplish  mu<^  the  same  result  by  taxing  leasehold 
interests:  in:  Indian  landsi>  In  addition  to  the  ,  Cahfornia/ possessory 
interest  tax  upheld  in  -^l^z^^z  OaZiente^  sirpr^^  there  are  sinralar  .  taxes 
wM<^  would  appl^  to  non-Ihdian  leasehold  interests  in  Indian  land s-"^ 
The  Exemption  of  Indian  lands  themselves^fbzn  State  taxation  has 
:  been  denned  by  Congress  to  be  necessary  foivEhe  economic  development 

>^St^dy  of  sheeted.  Soclo-Economie  ChanfcctertsticR  of  lEt^nfc  Minorities  Bajsed  on  tto5 
1.9TO^Onn»»  -roI.mr  JkQierlcan  In<ll&nj«  60-«T»  I><»pt.  of  HEW,  1»7^  -      , .  . 


A.awe^  OiMentm^  ^oar^  v«  Vivcnidc  Covntu^  442       2a. 1.184  (Otii  clr«»  1971}  ?  cert.  d«n» 

M'^OUjfM'ahifn^  V.  A.r<scn%a  7aar  Co^mmi^sim^  TOpr&  ;  WiTZiom^  v.  Uee,  sapra. 
w  jToe  ▼'•Ccm/ «tferate<f  SaUiK  aiut  XoortencU  ^Tribem,  supra* 
vM  jSTM  S<HiaId  OVoffper^  American  Indian  Mineral  A^cz^eeroentR.  P'orce  T»  -AJLPKC 

AHS.  1  42— 701  et  MO.  (Arizona  Rental  Occnpancsr  rc^uc)  :  .NUSA  72-S0^2  (^err  ^VTadeo^ 

-   -  ^  -  --  -  -  -    Till  fan 


,   ^  applied  to-  tbe  leasebold  interest  of  a  non-Indian  lessee  of  Indian  lands  in 

^.  JGronore  Urimto  J^etx^  <7o.,  3T2  Scipp*  <nTQliC  1974)  ,  reVd  on  otber  £:ztmnds,  {(19- 
7^2d  370  (lOtn  dr^  19T5>,  C*  Mont.  . 84-207  et  se<}.  (Montana*^  prl^rUeire  taz  on  possession 
of  -useof  tax  exempt  propcrtx)*  »  v  . 


1 


of  Jndiazis,  yet  the  economic  development  of  Indians  is  leopardized 
■    by  State  taxation  of  non-Indians'  interest  in  Indian  lands  to  almost 

tne  same  extent  as  if  tlie  lands  "vv-ere  taxed  directly.  -     -c*  i 

-  -     \s  in  other  cases  where  State  taxation  is  inconsistent  with  y  ederai- 
Indian  policy,  the  conjaict  should  be  resolved  in  falvor  of  the  latter 
and  State  taxation  of  non-Indians  on  reservations  precluded.  ^ 
.  It  has  been  suggested  that  the  tribes  mi«rht  preclude  Sta.te  jurisdic- 
tion to  tax  non-Indians  under  the  noninterference  test  by  taxing  the 
non-Indians  themselves.^"'*  A  second  solution  ^ould  be  for  Congress 
to  mact  legislation  which  would  revitalLse  the  Fedcrjtl  instrumentality 
do^Lie  and  deny  the  Strttes  autlibrity  to  tax  non-Indians  in  their 
t;^isactions  witir  Indians  within  the  reservation  and  non-Indians 
L  y^rforming  services  for  the  tribe  of  developing  Indian  lands  for  the 
/  benefit  of  reservation  Indians  or  the  tribe.  This  second  proposal  would 
leave  the  tribe  free  to  assert  or  decline  to  assert  whatever  powers  it- 
possesscs  to -tax  such  non-Indian  activities-  It  would  leave  the  States 
free  to  tax  lands-held  in  fee  by  non-Indians  and  all  transactions  be- 
^  'tween  non-Indians,  provided  such  taxation  did  not  violate  the  non- 
interference i-ule.  At  the  very  minimum,  legislation  should  be- con- 
sidered which  would  codify  the ;  noninterference  test,  and  place  the 
burden  of  proving  noninterference  on  the  jState.  The'  shifting  of  the 
burden  of  proof  would  be  consistent  with  current  Indian  pcUcy  and 
precet|ent-^*^  -  .  .  ~ 

Stat&  Taxation  of  Indians  and  Indian  Tribes  Off-EeservTztion 

Absent  express^  Federal  law  to  the  contrary,  Indians  and  Indian 
tribes  are  subject  to  State  taxation  when  beyond  reservation  bound- 
aries except,  of  course,  for  trust  allotments.^ However,  lands  ac-r, 
„<jnired  and  held  in  trust  by  the  Federal  Government  for  a  tribe  a^e 
tax.  exempt.*^^  lake  wise,,  permanent  impi-oveihents  to  such  tax  exempt 
land  are  tax  exempt,  but  not  the  income  from  such  land^'^t-  : 

There  are  also-  some  cases  which  present  what  appear  to  be  discarded 
distinctions  bfetween  so-called  *^assin3tilated  Indians"  and  those  who 
TOesumab^  have  not  assumed  the  ways  of  the  dominant  culture.  The 
■■■  Supreme  Gonrt  has  on  at  least  two  occasions  upheld  State  taxation  of 
reseirvation  Indian  assets  held  in  trust  and  derived  from  reservation 
^   resources."'  This  situation  is  clearly  contrary  to  the  general  rule 
stated  in  McClatuLhan^  si/pra.  Howls ver,  the  Supreme  Court  uo-  McOlan^ 
■ahan  af^d  tJ^.  v.  .^fos*??*- suggested  that  'West  was  di^inguished 
because  the  Osage  Indiajis  involved  in  TFcs^.has  been  assimilated  into 
-the  State  and  that  the  Osage  reservation  was  not  self-governing.'^" 
Such  distinctions  are  artificial*and  unworkable.  The  inquiry  is  prop- 

r»  frre  G<*ldh*'nr.  A    rJmarnlr  View  of  Trlbnl  .Tarisdlction  tr*  Tnx  Xon-TtidlanR.  .Mted  Jn 
■R1<»W  Taxntlon  anri  Tn<llan  AfTnlrir.  Indian  X-axr  ^ran^lal■.  ATT.TP -(19T6)  ;  Israel,  A  I>rop3saI^ 
for  Clarir.vtn*r  th«^  Tax  Status  of  Indiansi.  Ta«ilc  Force  4.  AIPRC  - 

■xTx  js^e  zin  TT.S.C.  lO-t.  \rhicli  places  the  burden  of  proving  ovrnershlp  on  "whiCa  settlerB 
clnlmrni;  Indian  land.  y, 

v:*  ytemvalera,  (itipra.  Slrt  wjiort  «inlpment  was  exempt  on  lani  leased  from  Federal  Qot- 
emtn«»t.  Init  Income  therefrom  wa^-not.  '    ■  ^  „    ^  „        —  "->-,^-"' v- e? 

TIT  (194T>.  _ 

JT.^r.  w  Jf««o«,  412  M.S.  391  C1973>.  „  - 

^  JSeOUMoHtm,  411  tJ.S-  at  1.T1 :  Ma»on.  412  T7-S.  at  396. 


^%ir:-fea£Ett^b^^  thm  some  vagttB  <leter- 

I^Medfc?»^:gWliea^fi^^  reservation,  the  taist  sta4a^  of  ^  property 

^^v^^ziaiS^spec^  of  income  frdm  off-reservation  tr^  l^as.r 

tiibal  self*soffi<aency  should  be 
-'^^imipl^^sai^       the  courts  ^ven  all  reasonable  inferences  in  fayor 
gb(^SiMptiP°r^f^*^°*^S^^         csnoression  ^pould  do  much  to  ^^de 
" '  "'"  '"(fefeiimnations.  - ■        ■  .  '  .'r''''.  ■. 


Sii^  the^Supreme^  decisions  in  BryaTt.  v.  Ita»ca.  CauTi^ty^ ^yxd 

^^4>^^  a€nifec^rated>  S€tli^  TrzbeB^'''  Statesrand  Indian 

'  trfiies  lia;7e  been  f  iced  with  the  need  to  reach  some  agreement  on  xmple- 
^  meneation  <A  those  decisions.  The  issues  laxgely  involved  State  asser- 
r^taons  of  taaraition  autiaority  over  Xnrtfn.ns  on  reservatibxis,  vviach^ere 
-^  starucfc  doTOt  as;^  bein^  -s^thout  congressional  authonty.^nte  State 
:  Mannesota^  claimed  authority  uhdier  ±*ubhc  I-a^^ 

--  3a-2S0«  ar  statute. deagned  to  allow  State  assumption  of  some_areas  of 

court 

-  Jonchided  that  the  Federal  graii^c  of  jurisdiction  to  those  States  man-^ 
■  -datc^      afy?TTy"^T^<y  it,  did  not  include  any  expanded  taxation  powers. 
In  a  inectioff  of  the  "Western  State  Tax  Administrators  at  Anchor- 
age^ AlaskaT^u^^  the  week  of  September  20.  1976, -ar  statement 
Tras^  prepared  for  submission:  to  this  C6inmission."o  Their  submi^on 
idenfifies  "three  basic  ,  source;??,  of  jurisdictional  controversy"  an  iS^ed- 

;        ci>"  "iSie  comminB^nff      InOiaxi  and  non-Indian  persons  -^c-ithiin  tbe  reservation 
bOGZkdaxies  and' concerns  for  constitutional  rights  of  nontribal  members  on  tiie 
'  reservation  -  <2)  the  "<aiecker-boaxding"  of  tmst,and  fee  land  status  and  Indian/^- 
non-Indian:Tand  ownersliip  within  reservation  boundaries;  (3)  preset  and  pote^ 
tiai  tax'firee  economic  enten>rise  taldns  place  within  reservation  t>ounda.nes. 

^  it  then  oiFers  four  principles  for  incorporation  by  Congr^  m  legis- 
:  la*ioGd  dosigi  tsLxing  jurisdiction  on  Indian  reser- 

r-^Bi^  s       .     .  _  .  . 

i-  States  are  without  power  to  impose  State  texes  with  respect 
to  on-reservation  econpmicT  transactions  and  activities  of  enrolled 
-        Indians  of  that  reservation  the  legal  incidence  of\which  is  upon 
.    such  Indians.  However,  States  may  require  Indijtn  retailers  to 
dbarge,  coHect  and^'remit  to  the  State  excise  taxes  lcrvied  upo^ 
Tidn-Ihdian  purchasers  witiiin  the  exterior  boundaxies  of  the 
.  -.  Ihdiau reservation.  '  "    '....^  ^ 

2.  For  purposes  of  application  of  tjiese  principles  the  term 
^fEudiah  reservation"  raeaps  all  lands  within  the  exterior  bound- 
aries of  a  federally- reeogiiizedTeser-ratioji-  - 

»*oe&.ct.,2io2  <i9r«>,        '  -  -        ■  ' 

r  rr^Sst^isJ^i^l^SII^^  of  tTie  report  :  W*sl»lacton.  , Colorado.  Idalip.  Mon- 

SSS&rj^S°mertto«fSev  sent  a.  letSer  or  approval.  TcBtlmony  o«  Ma^  EUen  McOt&ee^at- 
^  •  r^^AVSrt^SrSte  ATPRC  and  the  Wefrtem  State  rTaa:  AAja^isXx^M^^ya.  SOTtemJwr  2^, 
V  ^^:^^^^x:wiAv^-at        mcetSnic  a.t  p.  3  (IioTelnafter.  «Tax  Administrators")  .  Also  In  attea- 

t?>^  mjijrftTiff;  jeorgftentatlves  from  tlie  State  of  Altncesota. 

>;C\:.  ■■  ^  Xox  Adm^ilstxators  at  pp.  4-:-5. 


ITS 

3.  rche  term  ^^Xndian^  jneans  a  person  duly  enrolled  upon  tlie 
m^embersiiip  rolls  of  tlie  tribe  upon  ^liose  reservation  the  economic 
transaction:  or  activity  occixrs  and  wKo  is  domiciled  upon  sudi 
reservation.  •  , 

States  ai:^  authorized  to  use  their  general  administrative  and 
tax  enforc^rient  powers  in  furtherance  of  State  collection  of 
taxes  lawfully  to  be  remitted  by  Indians  to  the  State^'aCnd  further 
St-ates  are  authorized  to  commence  any  State  initiated  tax  enforce- 
ment litigation  in  either  Federal  or  State  coiirts,^*^^ 
The  State  of  Wo'  .^trr^  .  h:;s  issued  n  -cv^is^ed  State  rcveoiue  nile^ 
-designed  to  ailmin:^.  ^  that,  fets-te^s  t-ax  laws  consistent  with  their, 
view  of  the  holdliit.  -  \  t:.e  Ht^uti  ojid.  Jifoe  cases.  Although  the  pro- 
posed revision  recogi^  ?s  that  the  ^=eser\*ation  includes  ail  land  within 
^^trhe  exterior  boundaries  without  regard  to  the  tmst  status  of  the  Icthd, 
it  distinguishes  ^^Xndians^'  accordin.s  to  whetlier  they  are  on  their  own 
or  another  reservation,  purporting  to  tax  theui  when  they;  make 
purchase  while  on  any  reservation  other  than  t^eir  own.  And  while 
recognizing  that  !P.X*.  83—280  confers  no  jurisdiction  to  tax  reserva- 
tion Indians  or  tribes,  TV^ashington^s  Kevenue  Eule  192  evinct>s  an 
intent  to  tax-  personal  property  when  removed  from  the  reservation, 
including  arid  esE>eciaIly  automobiles  or  trailers*  Finally,  the  rule 
requires  Tndian.  retailers  to  collect  taxes  from  non -Indian  purchasers 
(which  are  defined  to  include  non-mbmber  Indians)  and  keep  detailed 
records  of  sales  to  Indians  not  taSi^^dl"^ 

Aw  more^iarrbw  application  of  the  JSryan  and  Mac  cases  can  barely 
be  dmagin^-  ^linnesota,  "however-,  managed  tp  surpass  VV^  ashingtoiu 
That  State  igndT^d  the  Sapreroe  Court *s  rejection  of  ^checkerboarded^ 
'jurisdictioii  enitnciated  in  J1/o;5  and  hi^s  instructed  non-Indian  retailers 
to  continue  to  collect  taxes  from  Indians  on  res;  Vations  irrespective 
of  tribal  membership-  ^^linnesota's  Tax^  Commission  takes  the  position 
that  the  Supreme  .Court  decision  in  I>eCofectu  v.  Z>istrict  County^ 
Cowrt  controls  in  ^Minnesota,  and  they  will  await  the  decision  in 
Ros^hxui  Siotuc  Tribe  ir^^  T^n^zp^^^^  now  in  the  Supreme  Court,  before 
takings  further  action.  In  the  ^meantime*  ^Minnesota  Indian  people  are 
paying-  what  is  very  probably  an5rap roper  ta:s:* 

As  noted  ^arlicr^  txibal  <;:cvernments^  by  and  lar^^  have  not  ij* 
the  past  chosen  to  exercise  their  inherent  powers  of  taxation.  Those 
erases  which  have  decided  the  issue  have  uniformly  upheld  the  tribi^s' 
•  ]^axin^  powers.^®*  The  court  decisicns  rely  largely  upon  the  j>ower  of 
ytribes  to  remove  persons  from  the  reservation,  and  consequently •  to 
^^^rescHbe  the  conditions  upon  which  they  shall  enter.  However^  jT^^*!?;!. 
-Oto^o  v.   OgZcda^  Siou;c  Tr^e  specifically  recognizes  the  inherent 
sovereign  powers  which  exists  except  where  taken  away.  Surely  this 

>       iM  *pax  Admlnljrtratom  at  l^J.  ,   ,  . 

^»  Rev.  Rale  1?^^,  State  of^^Waslilnirton, 

420  U.S.  425  fl9T5).  -  ^ 

»  54  15-  2d  ST  (Stli  clr..  3975). ;  see  ItomeJ^ud  Slotiw  Tribe  v.  Kneip,  ^5-502.  Apr.  14,  ISlTTw 
foiv the  Coort^s  recent  dedMl on*    ,  -  , 

^^r<m  Crate       OalaXa.  Sioux  Tribe,  1i2n  F.  2d  89  CStli  dr.*  1956)  :  Busters.  'WriffKt,  135 
'  ^  T'.  947  VStli  dr^  1905>.  appeal  dlsmlfv$>ed.  20--^  tX.S,  599  ri900)  :  M<yrri9      JffitchcocJc  21  App. 
r>.C.-556.C1903>  a.frd.  194  U-S-  3S4  (1903)  :  Ma^ey  v.  V^^gKt.  5*45  W.  80T^  alTd.  105  F.  TOOS 
(Stli  dr*,  1900)  :  Indian  Reorxatzixatlon  A-ct,  25  tJ.S.Oi  aec.  476. 
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gBttjj^^jp^  tlie  y>wer  of  &  jgovemmezit^ 


^ffiaifc^  Bave  nbfc  used  taxation  to  sa|mort 

iiTrtromfs-  tii6  4|^ncliisi9]i  .tliat  they  have 

m^trrlOTl  mipynhers  for  that  piirpose-  Tr&fiJ 

ta^^Si(£tiB&^^  costs^  cmt^  of  the  common 

^ .  ^  J^  ±S33^^  from  ^r^otxrces  held  in  common 

'^^^jStefl^^  ^Esfcid^iite  th                 assess  a  fiJcid 

^^""^^""^^               -  the  n^ded  revenues  in  the 


ji2|fi^^  by  the  State  and 

re venties  differently  from 
i^jBpa^^  not  in  any  manner  suggest 

tffio^  go verriTn^jhtal  power  to  tax  if  they  so '<ihose-  It 

w<yittld^  of  ::taxatdon  provisions  may ^ 
^U^S^^v^^aix^  are  tp  continue  1^  undertake 

.  evefTi-incxeaian^  jfonctiooas  of  |^;ovemm«nts  and  if  they  are  to  have  any 
:i;:Vh.6pe-a  of  ,i^sour<»s  from  the  reservatiozis, 

-V- merchants  toi  collect  State- 

if  sitch  collection  is  viewed  as  a 
0:wm^^  As  a  result,  fadbal  entox^ 

many  States  as  a  competitive  advantage 
y  enterprises.  What  it  also  does  is  limit  the  scope  of 

S  e«bno^^  may. make  in  how" best  to  generate  tribal 

^  be  f otced  to  assess  a  tribal  tax  (similar  to  that 

^ '  the  State) 'tied  tiO  generating  revenues  to  carry  out  a  specific  tribal 
*  gorornmen  endorsed  by  Congress  in  its  Fiederal-rladian 

policy.  The  cases  suggest  that  the  competitive  State'^tax  may  then 
■  create  a  ^sufficient  burden  on  tiibal  self-government  (by  frustfatiag 
parfc  afitsdfunction)^  as  to  invalidate  the  State  tax.  > 
y  ^'^^.,Su<dl  taxation  raises  the  Question  of  the  rights  of  a  nonmember  of - 
the  tribe  -paying  a  tax  .to^  a  govejAiment  in  wnich  that  person  has  no 
representation*  Go vernm         generally-^  hojsrever^  may  tax 
:  noncitize  regard  to  jreOTesentation  when  they  are  within 

the  teCT  Jurisdiction  of  thatgovermneut*  Ilowever^ 

TiTrdiaTTS^  Hve  •  T^ithin  the  boundaries  of  the  reservation  and  have  no 

-  hope  of  ever  becoming  members  of  the  tribal  government,  the  issue  is 

:  more  .difficult.  *   "     _  ^^-^ 

V?'  It  ^should  ^be.n  initially  that  the  fact  that  there  is  no  zight  to 
::;:pa^^  in.  the  tribal  government  ^  does  not  mean  that  th  ^re  is  no 

-">re^  resident*  Congress  h?^s  f'x- 

^ :  ^tended  a  number  of  <de     limitations  on  the  exercise  of  tribal  powers*  " 

^Pursuanlr^^t^  X^aw  90-284,  no  tribe  in  the  exercise  of  its  powers 

^"r  cdf  self  Tgov  may  d^y  any  person  equal  protection  of  flbi^  law 

nor  xtepr^^  due  process  of  law* 

V;  of  the  Act  nas  uniformly  xt^cognized  general'  • 

. jurisdic^  the  JFederal  courts  to  review: ^  civil  rights  casas,"^  but^ 

of  tribal  remedies.^^  Moreover,  nonmCTubers  may 

-  '^^  ^J!>odg^^^'  Ii^x3taiM  2»S  IP*  9upp.  2e  fx^JLrlx*  1^69)  ;  Spotted^  Eaclc  v.  Slachfeet  ^TVf&e. 


liave  speedy  review.  wKcre-tliere.  is  a  showinVr- that  there  is  no  tnoal 
review  available  or  \v-liere  siicla  review,  would  be  futile.^^^  -- 

PresumablVy  tribal  ^governments  would  also  be  held,  to  the  ^ame 
standard^f  review  concerning  wlictlier  a  tax  would  be  discriminatory 
lemd/oiv  confiscatorj-*  Any  tax  assessed  and  collected  from  a  resident 
nonmembcr  mav  liave  to  bear  a  reasonable  relat-ionshjp  to  a  service 
provided  or  available  to  &uch  resident  nonmemHer.  ^, Moreover,  any 
tribe,  moving  into  the  taxin":  field  wotiid  jncocl^to  coiii?truct  "a  govern- 
mental administrative  "process  to  enforce  and  manag^c  it, 

-'It  is  difficult  to  inis^pLne  that  any  tribal -government  wotild  attemjpt 
to  enact  anci  administer  a  tax  provision  witliout  looking  into  =  its 
relative  ments  and  co^s  versus  benefits.' Clearly,  tliey  can  exp^rct  chal- 
lenges t0"sucli  measures  and  would  not  provoke  sxicli  a  situation  unless 
they  were  legally  prepared  to  mcct-tbe  occasion.  It  must  be  prEJSuxned, 
as  with  other  govei-iimcnts.  that  .  tri"bal  governments  will  act  in  a 
rational: -and  intelligent  rnanner- to  protet?t  their  best  interests.'.,  gcr- 
tainly,  the  history  of  the  tribes  is  that  they  do_so  and  will  continue 
to  do  so.        .        .  ^  J  '  , 

In  response  to -objections  which  have  bct.-u  raised  bo  fore,  the  Com- 
mission to  the  theoretical  proposition  tliat  many  tribes  will  soon  begin 
to  impose  disc-Tim jnatory  and  unju-st  taxes  upon  the  property  and. 
income  of  reisecvatipn  resident  non-l<jdians,  it  should  be  pointed  out 
that  no  tribes  p  'cscntly  have  done  so  nor  liave^thcre  ucon  any  reports' 
of  tribes  planning  to  do  so..  -Vs  ^i^as.  b<:*cn.  suggested  above,  should  an 
"^ndian  tribo  pro^'ide  ,govemniei>tal  "sci-vices,  r.t  tlie  •  direct  cxponsca 
of  its  own  treasur>-,-wliicli  would  clcari-y  bcnciiL  such  a  i-esident  np:i- 
Tndian  (e.g..  road  or  irrigation  canal  maintenance  On  his  fee  prox>- 
ertv)  it  would  appear  to  be  neither  imreas<irna'E»le  nor  luifair  to  require 
that  such  an  individual  share  the  expense,  of  such  a  service  on  a  fair, 
pro  rata  basis  w'ith  all  ri  .-idents  v.-ho-niay  bcnefit-i- including  tribal 
members.  '    '  -    -  '  .  • 

*  In  relation- to  potential  tribal  taxatic«i  of  coinnicrcial  activities  of 
nonresident  hon-Inc\ians  or  of -uonlribal  in  dust  riai-jcnterprises -con- 
ducted oi^  reservations:.,  no  disceraiblc  digci  ence  between  tribal,  gov- 
ernments and  State  governments  is^  apparent.  The  right  of  a  ^tate 
government  to -dih pose  a  tax  upon  commercial  transactions- of  non- 
residents, for- example  the  tourist  indiis^try.  has  fiever  ^3?en  questioned 
so  lon^  as-  thcge  is  not  an  interfereiu-o  ivith  interstate  commerce.  A. 
tribal  .government  stands  cxat  tly  the  sr;:uc  footing.  In^  similar 
vein,  States  have  tradi^  on  ally  impose  <1  excise  taxes -and  "right  to  do 
business"  taxes  upoQ  noni'esideut  indiA'iduals  and  corporations  and 
their  rights  to  do  so  have  h^en  well  established  in  tjie  law.  That  the 
resident  State  of  si:c  !  inrlividnals  and  corporations  does  not  receive 
anv  shate  in  thc-taxiiij::  State's  revenues  has  not.  be^n  viewed  as  uii- 
constitutional  or,:  "air.  .V  tribe  is  again  on  the  same  footing  as  tlie 
taxinj*  State  government.  -  "  -r 

Clearly,  the  solution  to  jurisdietional  disputes  betTveen  St^es  and 
'tribes*  in  the  area  of  taxation,  its  in  many,  other  areas  involviri<r  the 
exercise  o.f  governmental  powers,  lies  in  the  direction  of- negotiiited 
intergovernmental  agreements.-  The  objective  of  such  ejTorts  would  be 

^O'yealyr,  Cheyenne  R{ver  Sioux  Tribe,  482  ^.^2d  1140  (Stb  dr..  1973)  ;  Jori»  v.  WOaon. 
snpra. 


tpSo';''£-f ^^^^^^^  .  -  ;  ■ 

^"  ^^g^^n^«^«4  tl^ft  W«pfe<rttvfe  interests  of  botK  parties  in  a  neutxal 
y^^ypir^ im^tisfactcH7  and  resource-consummg 
^  'Kfjgatyy^^  ft  ptrocesR  invol-ves  some  ^ye  and  take  -vrith 

-^fafeSiwCTl^^^irtym  t&e^iart.of  both  parties.  A  healthy  attitudo 

^^SSi»?kK^^i^rvB^sa:d^ix>  this  lojrical  soltition  caik^be  found  in  the  state- 


of'  iibe  Western '  State  ^ Administrators- sai 


"ted  to  the 


.c^-^Sliibifld'tl»e-  y«derta  GoTeriunen  rccognixfe  tribes  as  jrorernmental  entitles  wltlx 
^^*'0«t«j2fcattrQrates  o£  «<KereSs]fC7v  tl>e  -"spestern  States  l>elieve  it  wotxld.  be  necessary  - 
^^^^twrstftwoJate  wiiat  jKwersr  «iui  responsiMlitles  liie-ffcibe-mscr  eaiercise  and  over 
l<i^€^«Aii(9L  T)iexaoxis;  ux^''terzitoi^  powers  extend.       '  ,.1^ 

:i-^;itr«teKrte  wpeal  dC  public  Iiaw"SS-280  is  insufficient.  It  Is  ztot  a  »alisttc  goal 
^;^»U^>r»tr^.<«  wtwi-TihrtanyT  to  "nii.ji  badfc  tlie  clodc"  to  a  time  whea  InrtTnTi  tribes 
'-'^jirero  garerelga  PRtli>niT  i^mT  tti^h^ti  p^wp?**  Uved^in  isolation  from  non-Indian 
^  -^S^^  canaot  restore  tlte  aboridnal  statujs  of  I^Jative  Americans. 

B-^  WluS'inistrbe  -foimd.is  a  -way  tbat  Indlvldtial  tribal  cujtttire  can  be  preserved 
'  andt'^seXr-J^determlnatiiMi  ot  SCattye  Amerlcaiis  can  be  iwirsned  concurrent  Trtth»  not 
•Ja-  conflict  witb  tbat  oC  ztanrJ^dian:  society;.  The  danger  in  leading-  this  t^sl; 

•  Tmdf*P€;  tg  tHtt  Questions  altectiii^  the  very  ^bric  of  our  xvestem  society 
VhI  be  left  solely  ttvtbe  courts  to  dadde.  If  the  iurisdictlonal  matters  are  left  to 
tli»  coiats;,  raormaliaod'*^!^^  between  States  and  the  tribes  is  *'oTit  of  the 
question^ '^jr  along  time  to  come. - 

f^^^^iObridos^-Sifferences  remain  and  a,  great  deal  of  -cvork  must  be  done 
^feresolve^s^^  conflicts.  In  many  ways,  the 

ji^-rlics^in  tiie  recognition  on  tlic  |>art  of  many  States,  on  tiie  legitimate 
governmental  status  of  Indian  ttibes  and  in  the  responsible  acknoyrl- 
edgment^of  legitimate  State^  governjuental  intert?sts  within  Indian 
"^coimtryonthe  partof  mimy.tx^l^     -  * 

Tlte  Oom^vnission  T^com/menda  thatT  ^ 

Congress  provide  by  ^epproprat^  legislation  that  lands  held  in  trust 
for  an  T^*^i*irt  tribe"aM^  assigned  to  an  individual  Indian  are  excnipt 
from  Federal  taxation  and  that  the  income  from  such  lands  is  also, 
exempt,  in  the  same  lyay  that  restricted,  and  allotted  lands  are  pres- 

a  cntly  exempt.  ,    .  ,    .       ^   ^  ^-t^    ^  /si. 

Ck>ngress  provide-'by  appropriate  legislation  that^  the  benetits  re- 
ceived Jfrom  those  programs  designed  to  aid  in  the  economic  develop- 
ment of  Indians  shall  not  be  snbject.to  Federal  taxation.  . 

Congress  amend  the  Internal  Revenue  Code  to  provide  that  pro- 
visions of  the  Code  which  apply  to  non-Indian  ^veroments  are  to 
be  applied  in  a"  like  manner  and  to  the  same  extent  to  In<^an  tribal 
governments. ^E^^  would  include  the.  same  benefits  enjojed  by  indi- 
viduals ill  their  relations  to  tribal  governments, 

-Coxfeess  amend  or"  repeal,  as  ai>propriate,  those  statutes  wnicti 
^thox^e  State  "taxation  whjch  is  in  conflict  with  Federal-Indian 
policv  to  foster  economic  development  of  reservation  Indians  and^ 
Inhancet^rfbal^clf-government.  Specifically,  State  t^ation  of  mmeral 
»rodnctionx>nleased  Indian  lands'^fe  repealed  or  a^ 

Con<nre6S  provide  by  appropriate  legislation  that  ^ate  ta^^on 
VitlmTreservations  be  iikvaUdated  as  applied  to  nort^dmns  when 
'the  burden  of  such  taxation  falls  <iirectly  or  indirectly  upon  the 

•  Ind5a4-  -  '        -  ■ 
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Congress  enact  legislation  which,  provides  that  whcf-e  an  Indian 
tribal  government  enacts  a  tax  in  furtherance  of  Federal-Indian 
policy  designed ''to  enhance  the  tribes'  'self -governing  capacity  or  to 
protect  or  foster  tribal  economic  development  of  Indian  people  oir  the 
tribe,  such  ta^will  have  the  ^effect  of  preempting  any  comi>eting  State 
t«^x  which  would *,be  applies* ble  to  the  same  person  or  activity. 

E»  JdlU^iTi^Oy  -FTPrm-vrij  ^nELtVITTN'G  ASsTD  GATBCE2RI2^G  lUGJaLOTS 

*'  ..  .  ^  . 

The  rights  of  3bidian  people  to  take  fish  and  gapie  and  father  food 
are  and  have  historica]Lly  beexi  an  inte^al  part  of  their  subsistence  as 
well  as  their  cultural  and  religious  heritage^  In  turn  *hey  have  formed 
a  f oundaticm  for  their  trade  and  commerce-  These  rights  were  widely 
recognized  in  treaty  negotiations  and  have  bepn  found  by  the  courts, to 
exist  even  where  not  specifically  reserved  in  treaties*^®^  The  regulation 
of  these  resources,  so  sigi.l Scant  to  Indian  self-sufficiency  and  survival,, 
has  been  tiie  i^jibject  of  much  fndicial  defipition.  .  ' 
^  The  historical  evolution  of  Federal-Indian  relations  has  pla^ced  the 
exercise  .of  these  rights -both  within  and  without  reservation  bound- 
aries. Within  the^  boundaries  of  a  reseinra£ion  it  is  imdisputed  that 
Jnrl^qirt  people  may  hunt.  ^  fish,  trap  '^and  gather  free  from  external 
regulatioi>except  where  Con<p:efes  has  specifically  provided  "otherwise^ 
.  Beyond  the  boundaries  th.e  rights  are  defined  b^^  the  specific'  treaty  or^ 
situational  terms  under  which  they  were  reserved '^ahd  must  therefore 

be  viewed  x?arefully*     _         _    -  ^          _      .   ^  -  • 

Opnfiicts  and^  emotions  continue  to  run  liigh  in  some*  areas  of  the 
country  over  Indian  fishing" rights.  There  nas  l^cn  a  marked  unwill- 
dngness  of  non-Indian  citizens  in  the"  Stat^  oJ  \y ashiiigton  to  accept 
the  ruling  of  the  Federal  district  court  on  these  i*ights-^j*^  Indian  fish- 
ing rights'have  also  bcerr  identified  as  the  reason  for  a-^'f ailing  fishery  ia 
tho^orthwest  despi te^peci fic  findings  to  th^  contrxlryi^^^ 
^  Of  primary  concern  to  all  involved  is  the  managemontrand  enhance- 
ment of  the  resources^  Both  fish  aild  game,'  to  assure  that  there  •^ill  be 
sufficient  numbers  to  meet  the  needs  and  desires  of  all  concerned.  Fed- 
eral, State,  and  Indian  tribal  involvement  in  a  cooperative  system  is 
imperative^t-o  the  ultimate  achievement  of  an  orderly  and  productive 
management  and  enhancement  of  the  rosonrces.  •  t 


TVithLn  the  boundaries  of  an  Indian  ro^^ervation  the  tribe  has  the 
sovereign  authority  to  regulate,  restrict,  nnd  lieonf=^e  htmtinir  and  fish-  , 
ing  activities-  Such  authority  is^'exclusive  over  tribal  members  sc  f ar^ 
as  it  has  not  been  explicitly  diminished. by  tieaty  or  Federal  statute. 
3Host  tribes  do  regulate  the"  exercise  of  hunting  and  fishing  rights  and 
privileges  for  the  protection  and  preser^-alion  of  the  resou^*ces  and 

ri^hts,^"  -  ;  • 


5«  Sef!^  c^nemlly.  r^.^*  v,  XTananj*,  10$  t:,55.  371  <  10O4)  r  for  thts*  doctrtne  :  3rmom£ncc  Triher 

5r  -       tj-S-  4<V4  ( io<5S>-  ^ 
'  vja <»,c  ,  rrnn?f<-rlpt  of  ATPKC  tii*nr!nCT  In  Portlnn-i,  Ore^r..  Sept.  cn.  107C  ;  Z7,5?. 
Woj»Aifti7row.  Swpp.  311*  CW.n.  Wash.  19T4>-         ,     ,      ^  ^ 

imn         "Columbia.  Hitftln  Salmon -nnrl  Stc*»IIiracI  Analj-sJn,  S um ma rjr'K*^ port*  Sept.  lO  *  C  *. 
T*ji^fl*- N'ortl.xc^^^Kt  Rejrfnnnl  Commlivrion.  ^       ^    ^    ^    ^    '  ^ 

S^^r  f^.c^l  Hot>bR,  *-Inc!Ian^HuiitlTic  nnd  Fly^bfnff-  Rlcbtp/*  S2  0<*o.  Wnsh.  T>-  Rev.  r^M.  KSrr. 
un-  loo-ioi  :  State  v.  JTcCIure^  127  Mont.  534^  26$  p.  2cl  €Pl!»  (lOS-*)  ;  Sol.  Op.  M  36038? 

EMC  ,  -  172  '  ■  .  . 


-n  Oom^stez^  -with  Hie  tribe's  jurisdiction  over  its  resouro^  and  the 
'  ixsm^  harvest  takes  place,  tribal  regulation  may  also  be 

.  ^^n^rced  against  nonmembers  of  the.  tribe  as  Twell  as  members.***  These 
vpcywers  znay^  also  comprehend,  the  oxclnsive'/authority  to  license  non- 
i^Sadians  on  ihe  reservation  who  hmxt  and  fish.^  A.  tribe  may;  be  lim- 
■■'ited  in  laie  jorisdiction  as  to  members  or  to  Indians  where  ttteir  oym 
^  ^Wwriai.if  ^ tfrTftnff      grww^ingr  documents  SO  limit  them  or  where  treaties 

<xr  S'ederal  statntes^limit  their  powers  or  pro^dde  for  the  importation 
-^bf  State  laws-^"^  '  •  . 

i-     iA^  States  have  no  anthoritj^  to 

-r^lfegolate  or  control  Ijadia-  '   ^  and  fishing  within  the  reservation. 

,3Sven.  :whei;^&  Congress li:     >  ?d  for  the  assumption  of  some  or  all 

«yil  and  criminal  jnxi  '  y  States  ;within  reservations  imder 

v^aKlic  ToLW  83^280,  jur.  Sver  hunting,  fishing,  and!  trapping 

Sgbta  was  csxpressly  witk.-  .  Moreover,  it  is  immateri^  whether 
the"  lands  within  the  reservation  are  held  in  Indian  or  npn-Indian 

"  On  the  question  of  hunting  and  fishing  on  the  reservati6n  by  ndn- 
jnembers  toe  trend  and  generally  the  better  view  is  that  the  State  has 
no  inri'g^ir*i*T^""  "•p'tp^  -me  tribe,  reqnires  Ifhat  nonmenibers  or  non- 

'  Indians  coraply^tBTState  regulations.«»°  This  position  is  dhirtber  re- 

V^  .jQected  in  Federal  legislatioxi:  which  prohibits  non-Indian  hunting,. 

^fishing*  and  trapping  on  Indian  reservations  absent  tribal  consent  (IS 
TJJS.C£  §  1165)  .  Although  that  law  does  not  contemplate  bringing  non- 

r  indians  tmder  any  Federal  regulatoty  scheme,  it  strongly  suggests  that 
tacibal  regxilation  is  preemptive  of  State  laws.^*^ 

On  those  few  occasions  in  which  conrtfe  have  cpnsidereQ^  attempts  at 
on-rcservationr  regulation  by  administrative  Federal  agencies,  xt  has 
been  rejected.^  Even  where  treati^  entered  into*  subsequent  to  the 

""Indian  trejoty  outlawed  the  taking  of  migratory  birds,****  or  a  Federal 
enactment  prohibited  the  takin^j  of  Bald  Eagles,  the  rights  of  the  on- 

sceservation  TnfTTMTi  are  xmdimimshed  xmless  specifically  curtailed.  Ab- 
rogation of  Indian  hxmting  and  fishin«r  rights  will  not  be  implied  into 

.  ^general  congressional  enactments.=<**  The  management  of  these  Indian 

.  property  interests  is  left  to  tribal  self -goyertmient.=°* 

la  summary,  it  is  fair  to  conclade  tliat  the  primary  regulatory-au- 
thority within  reservation  boijndaries  is  the  tribal'  government.  This 
would  appear  to  be  true  whether  the  person  involved  is  either  ^oian 
or  non-fiidian.  The  law  ojfi  this  latter  point  is,  however,  not  finally 

^^fo^theless,  th<-  S*"i^es  continue  to  question  fundamental  principles 
sarrounding  the  ^'iacorcise  of  Indian  rights  even  within  the  reservation* 

■    —  ^SmXI*  Tr^M>  ^.  State  of  WamMfiffton,  No.  e-75-l*0  (iU>-  Wac2i.  1376}. 

;^,q;.C  3.821— 26  ;J8  tX-S-C:  11621  b>,    -aa-  « 

■^tT^a^  Satul  of  €Jhij>pexa  .fnaiatta       Serbert^  32*  F.  Snx^  lOOl  (I>,C.  Mtnn. 

■-•'Siie.  O-uecTum.  Tribe  of  InaUutM      Xotoe,  supra. :  CotxHZle  Trfbtt  t.  Stats  of  T^ofTitsifftoit, 
-        -x^Totmtxafctj  JBtate  -r.  nanielsoi^,  42T  p.  2d  eSO  fBIoxit.  3«67)  ;  compare,  '''••^S.Ti 
Co«^!i^Ca-ltptr.  310  cert.  den-.  404  TT.S.  »90  (ISTl)  where  the  conrt  he  that 
' '  ti^W^t  ^mnziiMd'bT  tribal  pennimoix  noiuneinbers  were  si3HI>Ject  to  Sta.te  zesmations. 

M47^0(f  States      Cmtl^i-,  S7      Supp.  724  (E*.  Ida.  aJMl). 
-  *«*cr»4t«c5£Ft<rt©»  V.  WI1»««*60SE*-2<1453  (Sthclr.  3974).  . 
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Pies'^ntly  pending:  before  the  U.S.  Supremo  Court  is  an  appeal  from 
a  rulin«r  of  the  Washin^^n  State  Supreme  Court  that  State  officers 
jr.av  enforce  remilations  against"  Puvalliip  Indians  within  their  reser- 
vation boundaries  on  steelhead  fish  runy,  fcjuch  a  holding  runs  contrarv 
to  numerous  rulings  on  the  issue  of  State  .powers  over  sucii  iiglits  o: 
reserv-ation.^***^  Moreover,  such  a  t-uling  may  well  be  a  taking  of  a  prop- 
er! v  right  to-the  extent  it  diminishes  the  ability  of  the  Indian  nsher- 
inan-totitlve  fish, -thxjs- decreasing  tlie-VAlueof  the-right.=?-' — — 

Unresolved  issues  are'squarelv  before  the  coui-ts  and  will  t>e  clcter-. 
-mined  in  the  near  future.  Accor^lingly,  congressioiial" action  is  prcnia- 
turVin  this  area. 

Oif-Reservafio7h^ig7tts  and  Regulat/ons :  Lhnlts  o}x  State  Axttliovity 

The  regulation  of  fi!=;li  and  wildlife  resources  beyond  Indian  resexrra- 
tion  boimdai-ies  is  inlicrentlv  the  domain  of_thc  various  States.=°^ 
These  powers  may,  however.'be  overridden  by  Federal  treaty  if  they 
-would  "'impair  a'  ri^rht  i^ranted  or  reser\-ed  by  Federal  law."  This 
is  also  the  case  wliere  r  icrhts  were  reserved  to  an  Indian  tribe  on  lands 
later    ceded  where    tlieir    hunting    and    fishing    rights    are  still 

To  determine  the  parameters  of  Scate  regulatory  power  over  off- 
re^ervation  Indian  treaty  rights  the  particular  language  of  the  given 
treatv  or  Federal  law  must  be  exauiin'ed.^^^^  It  is  the  construction  of  the 
lan<niage  used  which  defines  the  extent  a\id  nature  of  the  rights  and 
the'lcin'ds  of  regulation,  if  any,  exercisable  by  a  State.  - 

Where  treaties  have  reserved  otT-rcrfervtirion  lishing  rignts  *-at  usual, 
and  accustomed  places  ...  in  comiuon  with  the  citizens  of  tlie  tei-ri- 
tor> the  ccnirts  have  lield  that  State  regulation  is  limited  to  those 
situations  where  it  is  reasonable  and  necessary  to  t>  re  vent  the  destruc- 
tion of  the  resource.  This  ''necessity  for  conserv ration"  standard  must 
be  the  least  restri^ive  necessary  to  assure  adequr.te  escapeinent  of  the 
fish  for  spawningV=  and  are  allowed  only  wh<  :a  preservation  cannot 
^be  achieved  bv  restriction  of  nontreaty  fishing.=^=^  The  result  is  that 
the  Sta-te  niav^revent  the  destruction  of  the  resource  by  regulation  of 
treatv  fisliing  ;ihiy--"v^cn  all  other  measures  are  inadequate. 

Tr'ihnZ  A.ut7iaj<tt/ 

ITowevcr,  where  the  tribe  involved  has  promulgated  their  own  reg- 
"ulations  and  has  demonstrated  tlic  ability  to  en  :'orce  theiu  over  their 
members,  the  State  may  not  regulate  the  treaty  fisherman.  The  tribe 


which  constitute  part  of  tJie  mjn-   

»jo  jLZrticalero  Ait^fhe  Trx&c v.  J" 07m*«,  41 X  Ij.i^  14o  {  lawj- 

=io\A«to«ne  v.  TVa^Ain/arlon, '421|>  "C.S.  194  (10.5).  ^         .    ,  ' 

=u  ^eo  o  c  -Treatv  -vritti  the  Yalc-inan.  12  Stnr.  o:ti  t"at  usual  and  accustoaied  placea  .  

In  common  wltn  the  citizens  of  tbe  territory")  :  Treaty  of  Medicine  Creek  10  Stat.  7132 
<'-the  crlvllece  of  lianttiFr  ...  on  open  and  unclnlmetl  lands  *  J  ;  Treaty  witli  tli«  Wallc- 
Wallat*  1**  Stat  04S  f"On  unclaimed  lun«l.H  In  comnnTn  -n-ltli  citizens")  ;  Chippewa  Treaty 
of  18S4.  lO  StaL  100»  ("stiall  bare  the  right  to  hunt  an*l  flsh  therein.  untU  oOaenrtsc  or- 
dered by-  the  oresldeat."  >.  ■ 

2i«V.??-  V.  TVaithiitfftoTt,  ZS4  F.  Supp.  312  (W-I^.W.  1074;. 

=»  C^Sr.  V.  Washittitton,  supra. 
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must,  of  course,  adopt  those  measures  shown  to  be  necessary  for  con- 
servatioi^  and  the  States  may  step  in  where  an  emergency  situation 
arises  without  a  prior  showing  of  the  nece^^sity  to  the  court*-^^ 

It  is  clear  that  in  this  situation- the  Federal  district  court  has  he- 
come  the  manager  of  the  resource.  Xo  one  would  ^osit  that  such  a 
s.ltuation.is  the  most  desirable  or  the  most  efficient  management  sys- 
tem. "The  reasoQ  for  this  situation  was  cogently  described  in  the  con- 
curring opinion  of  Judge  Bums  when-  Z/^.  v.  liVasJiiTigtoTL  was  af- 
firmed by  the  United  States  Ninth  Circuit  Court  of  A:ppeals : 

1  deplore  situations  tbat  make  it  necessary  for  us  (I>istriet  Court  Judges)  to 
bcKKime  enduring  majaagers  of  the  fisheries,  forests  ajad  liJgliways,  to  say  nothing 
o£  the  s<^hooI  districts,  poUce  departments  and  so  on*  OThe  record  in  this  case, 
and  the  history  set  forOi  in  the  JPuyaZlup  and  A^ntaine  cases,  amon,^  others,  make 
it  crystal  cleilr  that  It  has  been  recalcitrance  of  Washington  State  officials  <and 
the  local  non-Indian  commercial  and  sports  fishing  allies)  which  produced  the 
deniai-of*  Indian  rights  requirinxr  intervention  by  the  District  Court,  This  re- 
sponsifillity-^hould  neither  escape  notice  or  be  forgotten.*^ 

THis  laiiguage  is  reminiscent  of  tha-txleliyered  by  Justice  ^Miller  in 
UrUted^jS^tites^  v.  Ka^arrut  nearly  100  years  ago  when  he  •w;rote : 

They  <tfie*Jndians)  owe  no  alleiriance  to  the  States  and  receive  Trom  them  no 
prbt^tion.  Because  of  local  ill  feelinjj  the 'people  of  the  States  where  they  are 
found  are  otrcrx  their  deadliest  enemies,-*" 

Need  fair  FcderaX^  IiwoZTjement 

Tribal  enforcement  over  m<^mbors  exercising:  rights  off-x-eservation 
may  be  to  no  avail  absent  eflTective  State  enforcement  of  non treaty 
fisberies.  !Most  of  the  treaty  fisheries  in  "VVashin^on,  Jor  instance  are 
found  in  the  inland  water5  by  troll  and  recreational  fishing  vessels. 
Federal  re<^lation  therefore  becomes  a  prerequisite  toAny  meanin^^f ul 
allocation  between  treaty  and  noritreaty  inland  fishery.  iJikewise  there 
must  be  workable  resolutions  pursuant  to  the  International  Pacific 
Salmon  "Fishery  Commission  to  pro\^de  sufficient  .opportuxdty  for 
treaty  fishermen  to  take  fish. 

Where  a  State  either  fails  to  provide  enforcement  to  protoct  the 
fishery'  or  is  imable  as  a  result  of  its  own  laws  the  Federal  Government 
must  play  a'djaiamic  role.  At  present  tT^'^re  is  only 'minimal  Federal 
enforcement  authority*  Where  it  proves  to  be  inadequate  the  responsi- 
bility will  fall  once  again  upon  the  belea<ruered  Federal  district  court. 
Congrress  should  act  in  this  area  where  "ndicated,"^  - 

Other  ofT-reservation  rights  ^  '  \  T  ndian  peoplie  do  not  cariy  the 
qualification  that  they  be  shareu.  m' common  with"  nontreaty  users 
of  the  resource.  In  such  situations*,  the  rationale  for  State  regulation 
is  lost  and  has  been  so  held  by  somQ  courts:^"  I>ecisions  have  also  indi- 
cated that  such  rights  may  be  subject  to  State  regulation  for  conser- 
vation pur  poses.=***  There  has  not  yet  been  a  United  States  Supreme 
Court  review  of  this  issue. 


^TT^S,  V.   VCnMJ  irtfttort.  rS20         2cl  C7G,  6<>3   <9tlx  cir.  (conenrrinir  opinion). 

5%^<».  "A^rtlon  1h  Nre<l<*fl  >row  Xo  Protp^t  Onr  Flalilntr  Tle«ource^?,"  Iteport  to  Conjrre«s  "by 
tlf<>  Cots ptroUer  General  of  the  trnl^#»<J  Stat*^.  Ko^b.  IS, 

^Btf^te  V.  Xrt/*i*r^  T-4  Ida.  251,  201  p.  2d  1^5  (lf*r»3>  :  snatf*  Tlnno  i)^  Ida.  GoD.  497 
p.  2d  i-'^SG  (ia72>  ;  I'eOT>le  v.  J^orHrrnu^  Mich.  -"JnO, -ISn  N".W.  2d  ^7:*  (1071>.  , 

estate  V.  ^inno,  supra.  Indicated  in  *he  portion  of  the  decision  addrwMnc  fishinpr  rights 
that  mny  h*^  so  IlizilCed  i  Peavte  v.  JCrl^iaTxc,  55  Mich.  App.  684.  223  >».W-  2<1  205  (1974). 
AlTd  399  Mich-  (<3eclded  I>ec- 2T,  197C) • 
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The  Idaho  Supreme  Court  has  recently  ruled  that  abor2«]:mal  ri;?hte 
to  hunt  and  fisT?  survixe  where  they  have  never  been  estinguished,  . 
but  that  the  authority  of  the  State  for  purposes  Of  conservation 
lemains.^*** 

'  Although  the  ^ssue  was  not"  addressed  in  these  cases  it  would  follow 
that  the  tribes  affected  would  have  regulatory  powers  over  their  mem- 
bexs.  Indian  regulation-woxild  fulfilJ  g:oals  which  cannot  be  reached  by  - 
State  regulation  of  the  exercise,  ox  treaty  rij2:hts  (e.g.  allocation  of 
sites  and  times^l.  Tribal  powers  therefore  provide  an  important  ad- 
junct to  the  regulatory  scheme.  ^  ^  '  ' 

SCunting,  fishing,  trapping,  and  gathering  rights  of  American  In- 
diaxi  peoples  are  an  inaportant  aspect  of  their  subsistence,  economic, 
cultural,  and  religious  heritage,  and  were  reserved  bv  Indian  i>eople 
in  treaties  or  for  them  as  a  part  of  the  lands  set  aside  for  th^ir  ex- 
clusive use  and  occupancy.  _  - 

American  Indian  hunting  and  fi?1tlng  rights  have  been  exclu5?:-vely 
litigated  and  many  jii  isdictional  questions  have  b^^en  answered  by - 
the  courts.  3uch  litigation  has  an  e^rtensive  history  reflecting  great 
sums' of  money  spent  by  Indian  tribes  and  individuals  to  litigate  and 
relitigate  rights  guaranteed  under  a^-old  treaties  and  agreements. 

The  hunting  and  fishing  rights  of  Indian  peoples  have^been  frus- 
trated and  in  manv  cases  completely  cut  off  due  to  the  exercise  of  State 
police  powers  directed  toward  Indian  people  when  litigation  was 
pending'  and  in  ^me  cases  despite  f  a\'orable  decisions  to  Indian  peo- 
ple, likewise  Stat^  have  failed  in  some^  instances,  particularly  in 
Washington  State,  to  enforce  fishing  restrictions  against.  non-Indian 
fishermen  violating  Federal  court  ordered  cessation  of  fishing.  ^ 

There  has  been  a  serious  depletion  of  fish  and  giame  resources 
brought  about  by  the  elimination  and  degradation  of  fish  and  wildlife 
habitat,  fish-passage  losses  at  mainstrearp  dams,  and  rapidly  growing 
use  by  commercial  and  ST>orts  interests  on  fish  and  wildlife  resources. 

Management  of  the  fish  and  wildlife  resources  clearly  requires  the 
cooperative  efforts  of  Federal,  tribal  and  State  authorities  in  regular^ 
tion  of  allowable  harvests  and  in  stimulation  of  new  rt.*spurces.  , 

Indian  tribes. have  '  nnting  and  fishing  lights  which  are  an  integral 
part  of  transitory  or  irratory  resources  such  as  marine  fislieries  and 
deer  herds  as  well  as  r._,hts  shared  121  common  with  non-treaty  users  of 
the  resource  at  ofi'-reservation  sites.  . 

]V[any  Indian  tribes  are  carrying  on  si?bstantiai  -enhancement  ana 
management  efforts  of  their  own  with  limited  resources -and  instifficient 
supoort  from  State  and  Federal  entities.   '  ,  " 

Although  some  tribea  have  wildlife  and  fishery  biolog'-^ts  and  other 
necessary  experts,  most  require  additional  personnel  and  training  pro- 
orams  to  augment  and  expand  programs  and  to  implement  new  meas- 
ures desirable  for  enhancement  and  management  of  the  resource.  . . 

Revenues  derived  from  th6  harvest  of  fish  and  wildlife  resources^'^ 
(«-g.,  licensing  fees)  on  some  reservations  provide  the  foundation  for 
significant  economic  activity  for  the  tribe  and  its  members. 

»  state  V.  Coffee,  Xow  (S-  Ct.  Idaho,  decided  Xo\--  23,  197G). 


'^^lL»  'X^b»^^  o^tihe  Interior  aid  imdmn  tribes  in  the  deTelop-^ 

-meat.  bX  cpmpi-rfierisive  management  plans  for  fish  and  wildlife  re- 
aopgees^^Tndigji  -people  riiast  be  involved  in  the  management  ktI  their 
tmi^  •    :\         .  A     .  . 

r  c.  £^  !PPie  execotav6  bi:anc^^  action  to  stimrdate.the  tribes  and 

StatcKS;  to  i^ater-  into  cooperatiort  agreements  in  the  xhana«:ement,  allocs.-* 
-itima^  and  eaiforcement  of  -  off-reservation  fishing-  activities  by  both  In- 
■ijdians;  aaid:>3aioir-'^^  cooperative  agreements  must*  reconmize 

'  the  ri^its  of  tiLe^Trtdinn^?  in  the  fish  resources  and  their  rcsponsiSility 
icLthe  management  and  allocation  of  that  resoui:ce.  ^  — 

_  3w  Congress  appro^riatd  funds  necessary  to  aid  individual  tribes  and 
'intertxit^  orgam zations  in  the  development  and  maiiageitient  of  fish- 
ery programs. 

4-LCo5^ress  enactlegislation  authorizing^  the  Department  of  the  In- 
t*:rior;<Pfurks^iiid  Wil<ilif c  Division)  with  standby  authority  to  allo- 
cate/fish^  resources  and  enforce  such,  allocations  as  to  Indians  or  non- 
TTHTianyj  or  both,  whenever  the  States  or  the  tribes  fail  to  r^ulate 
lihoee  persons  under  their  respective  3  urisdi^^ 

f££X£RAI#  Coy STR  A  TXTB  GSt  ^TbsXBJJU  GoVEIOr3iENX 


A.  TTTK  XS:X>ZA3r  BEOitGAI^TZATIO^'  ACT  OF  1934 


.Chapter  1  of  the  report  of  Tas3r  Force       mber  Two  sets  forth  an 
.  exteziSLve  disc^^  relation  of  the  Department  of  the  Interior 

to  tribal  govenmient^  The  relationship  of  Idbat  Department,  or  the 
S^m^ean.  of  Tndian  AfTaiTS,  in  political  matters  is  a.  nagging  and  con--- 
tanual  problem.  These  problems  surface  in  a  number  of  setting :  (1) 
:  S^cre4»u^  in  election  disputes;  (2)  Secretarial  involve- 

;  jztei^  and  approval  of  ^ta^ilr  al  -ytmiaT^dTn^^ntg  to  constitu- 

.  tions  and.  bylaws  r  (33>  Secretarial  involvement  in  review  and  approval, 
of  ordinances  or  laws  adopted  by  tribal  councils;  and  (4:)  ultunately, 
'■.  itbe^  cTaiTn^d. .  authority  iof  the  Secretary  to  revoke  tribal  constitutions 
■    whichi  were  not  adopted  under tJie  Indian  Heorganizataon  Act  and  thus 
;eflectively  snspend^  traba.!  g;ova-mTn<»ntv 

The^re  are  five  basic  scnirces  6f  authority  which  the  Secretary  invokes 
as  support  for  these  basically 'political  decisions  :  (1)  Sections  2  and  9, 
title  25  of  4iie.T7.S-  Code  which  vest  the  management  of  Tnrlia/n  affairs 
m  the  Conmussioner  of  Indian  Xffarrs  and  authorize  the  I*resident  to 
]^»scx$^  ^ch  Te^:nlations  as  he  might  thSik  fit  for  carrying  into  effect 
the;  various  provisions  of  Acts- of  Congress  relating  to  Indian  affairs? 
j^)  sectibn  16  of  the  TndiaTt  Beorganization  Act  of  1934*^  wlxich> 
w^^Mized  Tndian  tribes  to  reorganize  under  that  Act  and  adopt  con-: 
. ,  sti^ationsand  bylaws  subject  to  approval  of  "the  Secretary;  (3^>' the 
--^^^iaral.  trust  responsibility,  particularly  as  exemplified  by  s^tion  SI 
.px  title  25  restricting  the  rights  o^  contract,  with  relationship  to  trust 
^rasr^ts-  (4)  the  judicially  established  guardian-w^rd  relationship;  and 
;  <5>  powers  of  review  and  approval  vested  in  the  Secretary  by  tribes 

•  « 25  rr.s-c.  "  - 
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whidi  adopted  constitutions  pursuant  to  the  Indian  ileorganization 

noted  by  Task  Force  ^umber  Two,  the  Federal  officials  bave  in, 
the  past  exercised  iieavy-^handed  control  over  the  day-to-day  opera.-^ 
tions  of  tribal  goverTiment."-  jlu  1934:  when  the  Indian  JReorganization 
\A.ct  was  enacted^  some  degree  of  regulatory  supervision  may  have  been, 
justified.  Manv  tribes  were  rcxoYiiifr  for  the  first  time,  to  a  constitutional 
form  of  government.  But,  the  tribes  have  now  had  40  years  pf  expen- 
.ence  in  Sie  operation  of  their  go vemments*  And,  the  enactment  of 
title  n  of  the  Civil  Rights  Act  of  1968  with  its  broad  procedural  safe- 
guards for  persons  a::Tected  by  the  actions  of  tribal  government^  con- 
tradicts the  need  for  the  pervasive  administrative  control  which  has 
so  ofteri  characterized  the  relation  of  the  tribes  to  the  Department  of 
the  Interior. 

The  right  and  power  of  Indian  tribes  to  form  their  own  govern- 
ments eaiist  independent  from  Federal  statute.  This  was  weil^recog- 
nized^'at  the  time  tho  Indian  Reorsanization  Act  was  enacted.^*'  IBut^ 
due  to  the  Federal  policies  which  had  been  pursued  in  the  latter  half 
of  the  19th  cent  ry  and  the  first  ^talf  of  the  20th  century,  many  of  the 
traditional  instrvtments  of  tribal  government  had  been  drastically 
weakened  and  some  lost  for  good.  This  was  recognized  by  Congress 
when  it  included  section  16  of  the  IK  A  authorizmg  tribes  to  orgamze 
under  that  Act  if  they  elected  to  do  so- 

It' is  ironic  tliat  this  Act^  which  was  intended  to  strengthen  the 
governments  of  Indian  tribes,  is  now  generally  rer^rded  by  the  Indian 
people  as  an  impediment- to  their  governmental  functions.  The  Act 
its^elf  presents  certain  problems  since  it  requires  that  the  constitutions 
jtnd^  bylaws  ado^pted  by  tribes  pursuan^  the  Act  be  ratified  and 
approved  bv  the  Secretary.  But,  more  significantly,  much  of  the 
'  authority  oi  the  Secretary  "to  pass*  upon  the  validity  of  tribal  enact- 
ments stems  from  provisions  of  constitutions  wliich  tribes  adopted 
-pursuant  to  the  Act.  These  provisions,  taken  dFrom  a  ^^model'^  con- 
stitution drafted  by  the  BIA  after  passa^re  of  the  r9S4' Act,  commonly 
provide  that  the  laws  adopted  by  the  tribe  shall  not  take  effect  until 
sucItC  laws  have  been  reviewed  and  approved  by  the  Secretary. 

--  This  review  process  has  been  generally  condemned  "as  perpetuating 
a  paternalistic  relationship  between  the  Department  ^f  the  Interior 
and  the  tribes*  Paternalism  aside,  it  has  also  impeded'ti^ibes  in  their 
effoi-ts  to  assert  authority  within  reservation  boundaries  thix>ugh  the 
simple  expedient  of  a  Secretarial  veto  of  tribal  ordinances  which  he 
conceives  as  being  beyond  the  power  of  a  tribe.  Thus,/ for  years,  the 
I>epartment  denied  that  tribes  could  exercise  any  jurisdiction  over 
non*Indians  even  though  there  was  no  clear  statute  and  no  judicial 
decision  to  affirm  the  Department's  position.-^*  The^  efforts  of;^  the 
Colville  Tribe  to  impose  a  water  use  code  within  the  boundaries^of 
their  reservation  was  thwarted  by  the  refusal  of  the  Secretary  ^ 
approve  their  proposed  code.^"^  in  a  most  extraordinary  case,  tlie 
Coeur  d^Alene  Tribe  was  denied  permission  to  enact  a  code  provision 
"  regnlating  the"  playing  of  an  Indian  stick  game  within  their  reser- 

5^1.  Op..  Oct*  25.  55  I.I>.  14  nt  n*>--32.  r 

S4>1.  Op.  17— TtGSlO  dated  Ausr.  10,  IdTO. 
^  This  problem  Is  now  In  Iiti{;ation. 


J  '•It  ■  • 


|rf^^f^«9ttioii:^'«^^  had  lield  that  the  plajin^  of  the 

igajaae  "was^^  B  within  thejpurview  of  JFedsral  law.  In  this  case,  De- 
1^!'  ;ip*«:rtaQ^^  the'  trical  brdiniance  was  ~T)stigated  at  thro  request 

^^^^i-l^i&aade^^^:^^  Secretarial  reviere  of  tribal  ordi- 

^c^iispu»s^^^^  least  tvro  cccasxox:^  the  Secretar^r  had  claimed  the 

p^l^^itd^ora  tribes  %\Lhich  had 

^^ir^i&ot'o^iE^ga^  the  Vidian  Heof^ganization. ' Act.  Thus,  in  1961, 

l^^^t^^Secretaiy'^^^c^^  recognition  of  the  1927  con-^ 

'^l^l^stitution  iuid  bylaws  of  the  Fort  Peck  Councal  on  the  atithorlty  of" 
S^^i^jiSKF  iI7JS.Gj  ^^statizxfi^  that'' in  %is  oponion  sach.  action  -was  in  the  best 
|^}TOt<Earest^  of  the  -Triaiiyns  involved.  Xhe  leg«il  opinion  upon  which  the 
IfSSc^crel^^  his  action  careftzlly  stated  that  his  actiop.  was  not 

imy/^^tirustee'^  relationsJup  (whicli  the  opiniozx  notes  13 
A  foimded^^  ia  proj>eriy ) .  vbut  rather  on  the  -'^guardian-ward^  relation-^ 

%^y^^X^  the  OmimiSB^oner  of  Indian  Aff  his  reco^- 

;!f^^:  ;;xiiti^^  of  the  QE'rairie  Hand  of  Pottawatonue 

f^  ^  indi^^  again  \on  the  authority  of  25  U.S.C*  2.  ;     complaint  ^£led 
the  <>OTymi8STdn     of  IndianNAffaire  in  ^ed^ljra?.  district  conrt, 
g  -  '^w^  yi^  dismissed  for  "lack  of  subjject  niatter  jarisdiction^  It 

antafl  mid— 19^    that  a  new  constitution , was  adopted  by  the 
V  :  1^  the  a^airs  of  the  tribe  were  .handled  by  a 

:^  8pakes^^  erf  Indian  Affairs  without  any 

■f^appaOTDLt;  l^gal-  axtthori^.'^ 

^  iOuxixi^  the^^cooTse  of  the  C<»nnussion's  iuvestigatiVe  studies;  Indian 
pcKSQpIe^  l!u^re:£l3Lat^  scores  of  instances  wherein  \iie  SIA^ias  flagrantly 
vio£2ed\  not  .<m  mandated  role,  but  the  basic  principles  of  t^e 

:;T3nited  States  t^^^  These  practices  ot  the  Brireau  of 

T^7<*^  A  -ff^t^;-!^  are  in  c^ear  violation  of  Federal  policy  and  ^otild  be 
hietlted  immediately.  TVih^i  governments  must  nave  m&cbanisms  to 
lusuTB  thisd;  tibe  Cureau  of  Indian  AffaSxs, upholds^  the  traost,  refpon- 
jsibility  of  the  I^eral  Government.  Tribal  governments  must  and 
sfax>iQd  have  equitable  remedies  to  prevent  farther  ^^nw^rrantejd  BTA 
interXerence  hx  the  operatior  ?  of  tribal  governments. 

I>at&  gathered  b^^^thi^  Commission  over  the  last  year  is  testim<^ny 
to  the  dEact  that  the  Burea\i   of  Indian  AflEairs  has  acted  directly  to 
xmdermine  tribal  ffovemin^ntSj^^  and  has  refused  the  technical,  legal, 
and  financial  assi^ance  it  is  ma7>dated  to  provide.  ^ 
'  -     Special  alle^tions' witness  the  IBureau  of  Ijidian  AJTaxrs: 
1.  directly  interfering  in  tribal  elections*^**  \ 

2l  usurping  one  of  the  most  basic  powers  of  self-govemmer  

.  the  ri^it  to  determine  memt-:rship,  by  conditioiiing  BI A  ftoiding 
.  on  BlA-determined  membership  qualifications.^^  >  ^ 

«—Xiett^  dat^pd  JLpr.  20,  from  .A^Mnc  Afurt:.  Sol.  to  Oozxxmlssloner  of  Indian  AlCdlrsw 

H«r  iLPpu  rt*  xmrt.  Tl^  «c-  Ta»lc  F6rw  Xo.  O  r^ort. 

»SoI,  On.  ZA— 1229  dated  JTan.  19,  Iftea*  to  Secretary  of  tlie  Interior, 

'^■••rajtlt  Korc^No-  D  report,  app.  IX»  part  I-.eac.  2.  \  ^  ■  ^ 

-  Tribal  0<ggejJiine?nt  Xaiik  Tort*^  CTrfd  Con^s-^  ltant  KrorK>rt  5Sfa:TidlnBr  Socle  Sfona: 
iltandlnir  Koclcw'  eg  vat1oi>^  Pl  ^  r  Tribal  Government  ^iisk  ^*orce  Field  Consultant  "Report  on 
Oieremie  Hi^er  Slodox,  Cheyenne  River  R«*ervatfon.  p*  3. 

aM^oT^Q  of  Indian  AStmXm  Support  for  tlse  Ftinctlona  of  Tribal  Government.  Case  Stndy 
of  Z%ie  Jtld«e  Reaervatloa Special  Report  to  tbe  Tribal  Government  Taslc  Ftorce,  American 

-  %  In«an  I^oJlcT  Be^ew  CcSmmlaalon,  pi>w  32--3C-_    ^     \  ^ 

Tribal  .Government  Tas:c  IJ'orc*'  Field  Consultant  Report  on  Cbeyenne  River  Slonx* 

-«  C3»e?rpnz>e  Hlver  Rei^ervatlon*  p.  134 :  Tribal.  Government  Task  Force  Field  Consultant  Report 
*  oa  S*ort  Sert2»old  Reservation^  X>*  ^ 


/"^  •  .180  ■  ^^^V- 

3w  playing  off  oqe  tribe  agaiikst  another  in  competition  for 
funding,"*  '      ■  \ 

^  conditionini?  SI  A  funding?  or  doHveiy  of  services^  \ 
of  cooperation  between  tribal  menabers  and  agency  or  area  ojffice 
employees."*  . 

5.  failing  to  respond      tribal  requests  for  legal  assistance**^ 

^  failing  to  respond  to  tribal  requests  for  Pnan^i^^  assist- 
ance."* 1 

'  .T.  failing  to  respond  to  tribal  reauests  for  technical  assistr- 
ance.""  ^  ^ 

S  -PMliTtg  to  assist  tribes  in  asserting  their  sovereign  powers.*" 

V*  entering  into  leases  or  contractsf  on  behalf  of  the  tribe  %vith- 
oift  tribal  approyaL^*® 

/lO.  specifically  acting  to  diminishj  tribal  exercise  of  po^^vers  o^ 
self  govemraent,^^.  .  /  '  / 

11.  terminating  tribal  employees  from  area  office  without  noti- 
fication to  tribe.**?? 

12«  allocating  judgment  "fmids  wif-liout  approval  of  tribal 
council^'"  ^  -         ^  ^  ^ 

/  13.  displaying  nepotism  and  favoritism  in  agency  office  hiring  - 
practices,**^  , 

l-i.  withh,^^-^ling  information  on  tribal  tmst  rcsoTu.^es  •^from; 
tribe^*^* 

^    15,  advising    ribal  members  tc  sell  their'  land  to  qualify  for 
State  welfare*^ 

^  IB.  failing  to  act  upon  tribal  requests  for  Secretaria!  stpproval 
of  contracts.'"  •  ,  ' 


••Trtbnl^ov^TOin^Tit  Tnn\c  "Force  pnMd  Connti3taTit  Kepnrt  on  Fort  BerthoW  Reaerration, 

S»  •  TrllMil  Government  T*aa»:  Forc<*  Flclxl  Coaaraltant  Report  on  Uint^li-OttraT  Reserrs* 
on/ p.  5;  Tribal  Govcmment  jTaaJc  Force  Field  Consultant -Report  on  I^ort2iem  piieremie^ 
Reservation*  p*     t  e^  *  ,  ^     ^   ^  ^     ^    *  ^ 

^  American  Xn<llnn  Policy  Review  CommlRslon  public  bo     ingni  conducted  by  Task  Force«^ 
A  4,  Snperlor.  Win.  r  :VTnr.  tfi^^O.  1I>7«  r  H^tJ-  21  ;  Trib^  <^^V^^S,^Sj^^^i^?S^  Flrftf 
Conftnltant  Report  on  Pnla  Kewrva'rton,  p.  I  ;  .Tribal  Government  TaBk  Force  Fl^ld^TTon^nl- 

tant  Report  on  Zunl  Reservation,  p.  2,^  «     ^  «       i  .*  ^  ^  ^   -r^ 

Tribal 'Gove miccnt  Ttisfc  Forct;  R<*t>ot^  on  Santa  Rom  Rancnerfap  p.     7"  American  la— < 
dlan  Policy  Review  Com^mlon  Public  iHearlusa  conducted  by  Xaslc  Forces*  2  &     ;  PlioenlXp 

'*''»o  AOTerS»n^'n^ten R^^-rlew-.CoromliTOlon  X>nbllc  Hearings  condneted  by  Task  Force* 
1.  3  and  -4  :  Vaklma,  Wash.  ;  IPeb*  4.  l*>7e  :  p.  42S  ;  Trlbntl  Governrijent  Task  Force  R^Ppr^ 
on  Fort  Bertbold  ResiervaMon.  p,  9 :  American  Indian  Poller  Rovtew  Commlwion  Pnbllc 
Hearlnfrj^  cTbndacted  bv  Tjisk  Forces  2  and  4.:  Pho**nlx,  Arias.  :  Jnne  2—3,  li>7e  t  pp.  104— 10« 
TrSbnl  Government  Tawlc  Foree  Report  on  Rocky  Roy He^ervatlon,  pp.  2-4  ;  Tribal  Govern- 
ment Tas»fc  Forn**  Report  on  I  mini  nn  PneMo,  pp.  T-jR  :  Tribal  Government  Ta^fc  Force  Report 
on  JCortli**m  Cb*?yenne  Reservation*  p.  7_;  TrUml  Government  Task  Force  Report  otwPala 

Rewerva  tioft,  X>»  2/  '  ^  \  ^  ,  ^   

Tribal  Governm*»nt  Ta?*lc  Force  Rex>ort  on  Qulnairlt  Re«ervjitlon,  p«  6  ;  Tribal  Govern- 
ment Tn*>k  Force  Report **>n  Ro^^lcy  Rov'«  Roservatlon.  p.  2. 

•  Tribal  Govertitnent  Taitk  Force  R*»porr  on  UJntab-Ouray  Reservation^  p.  a, 

^S3»  Xrlbal  Govemro<»nt  Tank  Force  Keport  on  S**^neca  Nation.  All«*irany  Reser^tlon,  p*  3 ; 
Tribal  Government  Taak  Force  Keport<=bn  Makab  Kes«ervatlon.  p*  €  :  Tribal  Government  Taslt 
Force  Report  on  Fort:  Berthold  ReRervat-ton.  p,  5  r  T^bal  Government  Taak  Force  Rei>ort 
on  Cbevenne  njid  Arapaho  Trlbe«  of  Okli  homa*  p.  2  ;  Tribal  Govemment  Task  Force  Report 
on  Oulnanlt  Reservation,  p.  5;  Tribal  Govcmm**iit  Task.  Force  Report  on  Standing  Rock 

Reservation,  p.  3.  _    '  «  «  ' 

Tribal  Government  Tank  Force  Report  on  Northern  Cbeyenne  ReJ^rvatlon,  p«  ». 
»«.  ^\raerl'*an  Indian  JPollcy  Kev-lew  luibllc  Iflearlnf7&' conducted  by  Task  Forces  2  and 
.  Plroenix.  Arizona  :  Tnne  2— 3»  1076  ;  p.  155— 13C  ^  _  ^  ^ 

Tribal  Govemm«»nt  Ta«fc  Force  Report  on  Fort  Bercbold  Reservation,  pv  ». 
-         Tribal  Govern  men  I- Tank  Force  Report  ^n  Qnl«^salt  Reservation,  p.  6. 

*  Tribal  Gowrnm-»nf  Task  Force  Report  on  Creole  T*rlbe  of  Oklabonuu .  p,  5,   

Tribal  Government  Taa^k  Forc#»  Report  on  Navajo  R*»*»ervati<^a,  p*  5—^5  ;  Tribal  Govern- 
ment Ta4tk  Force  Report  on  Mak&b  Re«f  rvatlon*  p.  6 ;  Tribal  Government  T&alc  Force  Rex>ort 
«im  Xortbern  Cbeyenne  Reservation*  p.  3.  ^ 


ERIC  .  ^  ^.\- 
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■'  '^^:iBiij^  .<5*to  acfc  UiVm  tribal  requests  for  Secretarial  approval 
''^  -  <^  constitafdonal  amendm^ 

>■■'.  '  -     •  -XSif-imssBKaagin^  trxbi^l^tr *ist  assets aiid  resonrces.'*'^ 
--^ ; .  ^Ni:.l0i'&obsfeni<5tin^  tribal  iJi^gbtia:tioiis  with  Federal  agencies.'** 
-  Ti-  -  JSpsi^dxBcoaraj^ng':  tribes  d&rom  contiaetajig  Federal  prograitxs 

disfcribntrn^lPedoral  pr^  an  arbiLrat'y  man- 

*ii^^'iWying"i^^  power  c;f  the  Secre^ 

!I5xese  problems  are  farther  compbunded  by  the  fact  that  trib^  have 
rto  effective  remedy  to  caunp^r  them^  Tribes  are  beholden  to  the  SuTeaa 
fortec£ffii<Md  -as^staiice,  most  servi<;esy  and-finiancial  support.  They  ^re 
«bn£roiited  with- an  adminisferatiye  structure  that  takes-  care  of  Its 
owi>--^!Bmreai?„emiflcyees  fear  the  accomplisbment  of  Indian  preferefrc©' 
-irathirl;  the  Bnrear*-^^  ccmdition  works  to  prevent  the  di^losure 

of  error  or  rr^^tent*  and  frequm  acts  to  eliminate* virtua^y  any 
possibility  of  tribal  rediess  of  grievancesJ^ribal  requests  for  dist- 
ance are  not  responded-  to. , Tribal  recLuests  calling  for  thej^ns:ter  of 
aa  agency  roperrntendent  or  area  director  are  ignored-^'^Tribal  evaltP- 
ation  of  sexToces  rendered  by  the  Bureau  is,  in  many  plaices,  nOnexist-' 
esit^  Thui^  the  transgressions  of  the  iJureat:  continue  to  flpunsh.  m  a. 
boxeauc^racnr  which  is' not  accountable  nor  n^onsive  to  Indian  people^ 
"  ^^Tb  remedy  these  aerioTis  problems;  the  Commission  cjdls- f or  subr 
stazttial  amex^dment  of  l^e  Indian  Reorganization  Act  and  the  pw>yx- 
'sions  of  25  U;.SiC  sec.  2  which  vests  the  management  of  Indian  affasars. 
in  the  tIJbrhmissioner  of  Indian  AffaH^^and  sefei  81,  which  restncte  the 
xigl*  of  ccmtractregardiiig  Indiaai  tr^ 

^  Itt  addition  to  amendment  of  section  16  of  the  IRA.  (25  U.S.C/.,  sec. 
4^7<P>,  it  appears  other  i>rotective  provisions  relating  to  land  protectaon 
and  acqmpition,  et  "of.  that  Act  should  be  e-  ended  to  aU  ti^es 
without  condition  upon  their  acceptance  or  rejc  tion  of  the  Act.  T^23 
«K5OTnmendatiori  is  premised  on  the  findinj?  of  Task  F^rce^umher 
Two  that  there  is  practicallv  nr.  discermble  difference  in  ihe  treatment 
or  relationship  of  IRA  tribes  and  non-IRA  tnbes  to  the  Federa-. 
trustee.  ,  ■  ^ 

TP,^^l?SSSirt^*S?t»^oldKS^tlo^  Govenunent  Tasfc  Force  Bc^ort  op. 

^S^^bT^te^^te  kSS^IoST^^  :  Wbkl  Governraent  Ta»k  Vorc*  Report  on  Ctotab- 
SS?K^Sitt?nf  S^^SSS  CtoVer^iieit  -l^wk  Force  Heport  on  Cteet  XrlSe  «t  OJtfaHonq^ 

Aaoerleaa  XodSan  ^ttV'-r  Beriew  Commlmlon  Pnbllc  HcartnRSi  cop«3neted  by  ^^ak  S^rce« 
->  ^^S^hSl:^  Arteonii  :  June  S-3.  1&T6:  p.  -221-222:  Tribal  Go^jminMit  T«lt  Korce 

»^rt  oi^fS?SS^^^OTie ISSSn^^ol^  p.  3^  :  Tribal  Oor-ermnent  Task  Korce  Kgportpa 

SoSTpTtt^  T^S^^ernixent  Taafc  Korce  Report  on  Maknlt  Reservation,  p.  6;  ^Tribal 

OoTwramentTa«k  yore^-Reiwrt-on-Zanl  Rejwrr^tJo.Ti.  ».  S.    _   tm— < 

«Slnt«CTleWTrttb  Offlcer  of  InterffOT^mmf^ital  Relation*  «»?BeK»oiuaOpw«OM 
»lon.  Offl^ceofMSwment  and  Bad^t :  July  9.  107C  ;  Tribal  Government  Taii  Fore*  Report 

**"«2fS^^riS!r5rfS**5flE^  of  Xnt^-nrovemmratal  Relations  and  Ke«loaal  Operations  Xttvl- 
stos.  Offlee  of  Manajcement  and  Sndfret ;  July  O.  1976.  ^  «  -w^—  « 

-TVItaa^Joveranjent  Task  Force  Report  on  Comancbe  Tribe^^oJOfcliLboma.  P-  C-   .  - 

«BS?aa^1todIan  Affairs  3£anajcement  Stndy:  Sertlon  2  Study  Prerrtslon  .-Report  on 
BIA  acana^npent  Pmctlces  to  tbe  American  Indian  Follcy  RevTew  Commission;  Sct>^ ember. 

«^rHl»l'Gav*rnni«t  Task  Force  Iteport  <m  XorthCTn  Cheyeniie  Ke«ervatlon*  X>-  5. 
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-    '  I^cornmeTidations 

L  Section  18  of  the  Indian  Reorganization  Act  (25  U-S.C.  478X 
which  pr6vid^  that  no  part  of  that  Act  shall  applj^,  to  any  reservation, 
wherein  a  icajority  of  the'  adult  Indians  vote  a^^inst  its  application 
should  be  repealed*  In  its  place  Congress  enact  a.  savings  jclause  to 
provide  that  the  rights  of  any  tribe  which,  has  or£;anizeg[  under  the 
terms  of  section  16  of  the  Act  or  formed  ^  corporation  under  section  17 
of  the  Act  will  not  he  adversely  ajQTected.  ^  ^  -  * 

7o  acconi^lish  this  result  the  Commission  recommends  the  following 
specific  leg^islative  actions:  • 

(a)  Kcpeal  section  18  of  the  TRA  which  reads  as  follows:^ 

triiUi«Act  RbaU  not  apptr  to  an?  reservation  wbereixi  a  majority  of  tbe  adult 
Tnd{«n«;  vodEos:  at  a  special  eZectiooa  duly  called  by  the  Secretary  of^  tlie  Interior, 
.^ban  vot^  against  its  application*  It  sbaU  •be  the  duty  or  the  Secretary  of  the  ' 
Interior,  -wltbin .  one^y^ar  after  Tune        lOS4^  to  call  such  an  election,  which 
election  Bban*be^beld  byXmcr^t  baUot  upo»  thirty  daj^ 


ir 


(&)  Insert  in  place  h£  this  section  the  following  language : 

Tbe  rli^ts  of  any  Indian  tribe  which  ha  b  choi^n  to  organize  under  secticms 
16  and  17  of  the  TndTaTi  Beorsanlzation  Act  shaH  not  be  affected  by  this  repeaL 

2*  Section  16  of  *the  Indian  (25  TT,S*C-  476) 

^hich  autlu>ri2:es  tribes  to  organize  imder  the  provisions  of* that  Act 
be'tenended :  (1)  to  reflect  speciflcally  the  fact  that  tribes  have  an  in- 
heront  right  to  form  their  own  political  organizations  in  the  form 
which  th^-  desire;  und  (3)  to  provide  that  notwithstanding?  any  pro- 
vision^ in  existmg  tribal  constitutions  which,  vest  tho  Secretary  with 
anthonty  to'  review  and  disapprove  ordinances  enacted  by  the  tribad 
^vernment  shall  only  extend  to  those  matters  directly  related  to  the 
tmst  responsi>>ility  over  the  use-  and  disposition  of  tmst  assets.  How*  I 
ever,  those  tribes  who  wish  to  retain  such  a,uthority  on  an  interim 
^basis  shall  be  authorized  to  dp  so. 

3lo  accomplish  this  result  the  O^mmission  recommends  amendment 
of  section  16- of  the  TRJl  along  the  followin;^  lines:  -  ^  - 

Tha  rli^t  to  cJioose  their  natural  form  of  jcovernment  is  the  Inherent  ric^it  of  • 
auy  Tndlan  tribe.  Amendments  to  tribal  constitxttiocs  and  bylaws  adopted  pur^ 
.soant  'po  tbe  Indian  Seorjcanixation  Act  sball  be  ratified  a,nd  approved  by*  tbe 
Secretary  to  protect 'tbe  t.mst  ass;e^  ancS  resources  ot  tbe  tribes.    '  ^  'S:^ 
In  addition  to       poxr^s;  vesrteS  In  any^  Indian  tribe  or  tribal  conndl  by  exfe^V-" 

^  Inff  IflPT^  said  Ii».»,-<iii' tribe  sbaH  nlsa  be  recojsrnizcd  to  bave  tbe  following:  rij^ja^' 
and  pojjvers:  To  employ  leiral  counsel^  to  prevent  tbe  sale,  disposition.-lease,  or-'' 
encun^rance  of  tribal  lands,  interest  in  lands,  or  otber  tribal  assets  without  tbe,  * 
cocsait  of  tlae  tribe ;  and  negotiate  witb  tbe  Federal,  State  and  local  govem- 
ments,  Tbe  Secretary  of  ttie  Interior  sdiall  advise-all  Indian  tribes  and/or  their 
tribal  cOfnnciJs  of  all  appropriation  estimates  of  JFederal  projects  for  tbe  benefit 

.  of  tlie  trihe  prior  to  the  submission  of  sugh  estimates  to  the  OflBce  of  Management 
and  Biid«:et  aind  the  Con^^ress. 

'  Xotwithstandinj?  the  provisions  of  any  exi5^in^  tribal  constitution  or  similar 
document  which  vests  authority  in  the  Secretary  to  review  and  approve  or  dis- 
approve projxwted  actions  of  said  Indian  tribes*  the  Secretary's  authority  over. 
Indian  tribes  will  only  extend  or  be  directly  related  to  the  trust  responsibility 
over  the  xise  and  dispo«itIon  of  trust  assetsr  However,  any  Indian  tribe  which 
may  desire  a  continuation  of  their  prewntly  existing  dele^tioa  of  authority 
to  the  Secretary  is  hereby ^utbori«Hl  to  do  so. 

3.  Section  2  of  title  25-,  TJ.S-  Codo,_liifi  amenrTed  to  provide  that  the 
authority  of  the  Secretary  of  the  Interior  over  tribes  shall  only  extend 

•»    .  1 S  <?  -  ,    .  . 
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a^k^s  «litatos  to  p  of  tribal  trust  assets.  Witbin  these 

miutsr^i^hmnff^^  Secretary  finds  it  necessary  to-disapprove  a  pro- 
'^nbsedttrSbalt^^  he  must  file  a  wr*ten  statement  with  the  tribe 
l^^^iz^^them  of  the  reason  for  his  disapproval  of  their  proposed 

^^^^  81  of  title  25,  U.S.  Code,  should  be  amended  to  accofm- 

:  pliah  a  result  si  to  that  proposed  above,  Le.,  that  whenever  the 

Secretary  sliall  disa]t^^  proposed  contract  dealing  "with  trust 

kassetSv  l£  shall  provide  the  affected  tribe  or  person  with  a  written 
statement  o£  his  reasons  for  di«tpproval  and  provide  them  with  an 
ii«>rnSortniutyior  ahe  \  .  ,  a 

accomplish  these  results  the  Commission  recommends  amenda- 
tory- language  along  the  f  ollowin^T  lines :  " 
■  A  (i)  25Xr.S.C.  2  be  amended  tb  include  the  following  la*  ;9;'aage  : 

T^  ^Che  authority  oC  tise  Secretary  of  Interior  over  Indian  tribes  shall  only  extend 
t&  thodb  actions  deemed  neceaasary  to  protect  tribal  trust  assets  and  reso^ircee.  In 
any  action  wM<^  ttbe  Secretary  flnd»  It  necessary  to  disapprove  a  prbposed  trloai 
mmjeinment  *  itadttve^  tbe  Secretary  ^sball  talce  such  action  withEn  €tO  days  of 
lia-vins  iMen  officially  notifled  o£  the  proj^ibaed  tribal  action  J!>y  the  Indlnn  tribal 
«OTemment  and  any  -aisapproval  of  the  proposed,  tribal  action  shall  be-'Mcom- 
paaied  by  an  opportnnlty  for  a  heariuk  on  the  part  of  the  trite,  and  the  ^ecre- 
.£y*a  decision  be  based  on  -written  flndtngr      £*tct  is^di  <aiaU  specify  the 

xeatsons  for  his  disapprovr  I. 

<&>  That  25  TJ.S.C  '1  be  amended  in  the  following  naenner:  The^ 
third  paragraph  begimimg  "second  "*  *        shall  read  : 

Shan  bear  the  approval  of  the  Secretar/  of  the  Interior  and  Ck>ni  missioner 
of  T>i^inT»  AJX^m  endorsed  upon  It-  The  Secretary  of  the  Interior  and  the  Com- 
nKfssioner  at  r^Man  .AJECair  shall  disapprove  any  swxch  jproposed  contract  only 
after  flndin*;  that  the  proposed  contract  shall  endanger  the  trust  ,assete  ff^^ 
soorces  of  the  tribe  or  individual  Indian.  Sn<:h  ^dln^rs  shall-  l>e  submittted 
to  the  proposrsd  tribe  and/or -Jndian  In  written  .form  specifying  the  exact  reason 
for  dlsappprovi -3. 

4.  Additicnal  le^lation  be  enacted  to  authorize  tribes  to  override 
Secretariat!  d..Tapproval  of  their  proposed  use  of  trust  assets-  Such  an 
override  must  be  coupled  with  a  waiver  of  liability  on  the  part  of  the 
United  States  to  the  limited -OTctenc  that  the  override  paay  result  on 

^*^*Xiegislation  be  enacted  that  if  the  Secretary  <aisapproves  a  trihal 
OTvemment  initiatire,  a  contract' or  other  tribal  action  involvmg  the 


of  the  reasons  ^or  his.  disapproval  of  their  proposed  use  or  dispositioir 
of  the  «.rust  asset,  specifically  setting  forth  the  loss  he  believes  may 
result  dErom  such  tribal  proposal-  '     '      ,       '  -t. 

(&)  After  due  consultation  between  the  representatives  of  the  tnbe 
and  the  Secretary  or  -his  representative,  the  tribal  cormcii  may^  by 
foxmal  resolutioiu.  elect  to  override  the  disapproval  of  the  Secretary- 
Such  resolution  nitist  contain  a  specific  waiver  of  liability  on  the  part 
of  the  United  States  for  losses  which  may  result  as  a  direct  result  of 
the  tribal  ov^jride. 

(c>  In  the  consultation  process  the  Secretary  shall  be  held  to  the 
highest  standa'tSs  of  care  and  good  ifetith  consiistent  with  the  principles. 


of  common  law  trust  in  cclvit^Lnff  tho  tribes  of  tlie  potential  conse- 
quences of  the  proposed  tribal  Uecision 

(dy  A.  tribal  oyerruio  of  a  Secretarial  disapproval  shall  not  di- 
minish ihe  trust  character  of  the  assot  in  quescion-.  Th^  trust  responsi- 
bility of  the  United  States  to  aid  the  tribe  in  the  implementation  of 
tlieir  decision  and  to  protect  the  future,  well-being  of  the  asset  shall 
conLmue  undiminished*  -  f  . 

(e)  In  any  co^e  in  Avhich  the  Secretary  has  reasonable  cause  to  be-- 
lieve  that  th^  decision  of  the  tribal  <2rovernmcnt  mav  not  .reflect 'the 
will  of  Jthe  majority  of  the  members  of  a  tribe  he  shall  (may)  require 
a  x^ferendum  of^he  tribal  members,  the  c?cpcnse  of  which  shall  be 
borne  by  the  United  States-  and  nojb  the  tribe. 

(/)  -  ±11  the  event  the  Secretary  determines  that  a  tribal  resolution 
should  be  put  to  a  referendum^  he. must  notify  the  tribal  council  within 
30  clay&  of  the  passapre  of  thpir  resolution,  and  he  must  call^  for  such 
referendimx  vote  not  more  than  *  45  days  after  tendering  such 
notification. 

JTJRISI>ICXIO>r  *      '  * 

Within  the  Jndiarf^^^^^w^ry^  there  arc  at  least  three  ^jurisdictions-: 
tribal.  State  and  Federal,  t^ecause  Federal  statutes  in  Tndian  country 
are  ^reertiptive  and  far  reaching,  they  are'discussed  separately  to  assess 
their  impact  and  effectiveness. 

Fedreral  OriminaZ  Stcttictes  \ 

Xhf^ire  *t  ^>atchworlc  of  crimin??  jurisdiction  within  the  Indian 
country"-*  ^rhich  has  evolved  as  a  result  .of  ""Fcleral  enactments  and 
case  law  exceptions*  The  first  exteiisron-of  Fecieral  criminal  J^urisdic- 
tion'  into  the  Indian  countrv  is  presently  embodied  in  the  enactment 
of  the  General  Crimes  Act.  IS  U -S.C.  lir>i>.  That  Act  applied  all  Fed- 
eral o5rf»nses  to  the  Indian  country  except  for:  .(1)  offenses^ between 
^Jndians;  (2)  where  an  Indian 'has  already  been  punished  under  tribal 
law-;  or  (5)  where  exclusive  jurisdiction  over  a  particular  offense  has 
been  reserved  by  treaty. 

.  *  TVhen  a  Sioux  Indian  killed  *one- of -his  tribal  fellows  in  ISSl  and 
was  punished  by  his  tribc^  tho  ITnitod  States  Supreme  Court  held 
that  the  Federal*  Government  could  -not  also  punL^h  him  as  -it  lacked 
the  jurisdiction  to  do  so*-^*  Con^rress  responded  by  passinfr  the  IVIajor 
<;;rimc^  Act,  IS  U-S-C.  llu-^.  providin.£r  for  ]Federaii  jurisdiction  over 
ccrtaip  enumerated  serious  crimos  c£>mmitte<T  by  an  Indian  against  any 
other  person^  There  a,r^  presently  14  such  enumerated  crimeri* 

I>uring"  the  same  pK?riod,  the  .Supreme  Court  decided  the  first  in  a 
series  of  cases *holdin«:^  where  a  non-Indian  commits  a  crime  ajrninst 
'another  non-Indian  within  the  Indian  •country,  the  local  state  has 
exclusive  jurisdiction  over  the  ofTcnse*  --^  \,  ^ 

»*l7ni^ri»  Stolen  v.  McBrotr^m,  104  Tj-S-  621  (13=3Pt>  :  I>rnj>^ir  v.  United  States^  104  U.S.' 
S40  (lSd6>  ;  and  yeu>  TorJs      ^  ^.l.  Martin  v.  Ray,  Z'Z^  U.S,  40C  (1»4G).  _ 
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This  matrix  of  jurisdiction  wns  further  siipplomcnted  by  the  Su- 
preme Co^irt.  in  1046  when  it  dccidini  that  the  Assimili-ti\*e  Crimes  Act, 
18  U^.C-  sec.  13,  was  aif>plicablo  within  Indian  country  via  the 
General  Crimes  Act.^"  Althoutrh  the  clear  implication  of  Laich  an 
application  would  appear  to  imit  application  of  the  Assimilative 
Crmies  Act  to  those  sorts  of  crimes  contemplated  y)  the  General 
Crimes  Act  (i.e-,  violent  crimes,  not  moral  a^vs  or  victimless  crimes), 
there  have  been  situations  where  the  Assimilative  Crimes  Act  was 
used  against  Indian  persons  within  Indian  country  for  violations  of 
State  morals  or  regrulatorv  laws,^^* 

It  must  i>e  conceded  that  the  Assimilative  Crimes  Act  as  applied 
by -the  General  Crimes  to  Indian  country  fills  a  void  where  Keaeral 
laws  are  not  otherwise  complete.  However,  where  this  application  is 
used  by  XJ.S.  Attorneys  to  re;:^late  bingro,  or  firecracker  sales,  the 
application  has  gone  bevond  the  scope  of  the  General  Crimes  Act  and 
imposes  an  imwarrante^  intrusion  of  State  morals  or  re<?ulatory  lt»ws 
on  Indian  tribes  and  ir^  llividuals.  The  Department  of  *fustice  has 
chosen  to  follow  the  rationale  which  is  least  consistent  with  Indian 
sovereignty  and  allows  for  the  greatest  importation  of  State  laws 
onto  the  reservation."^  Actual  prosecution,  of  course,  depends  upon 
how  willing  XTlS.  Attomevs  or  their  deputies  arc  to  prosecute  indi- 
vidual cases^.Such  a  situation  does  not  lend  itself  to  uniform  applica- 
tion or  evenhanded  c^nforcemcnt.^** 

The  resultant  jurisdictional  pattciTi  emerges* 

Except  for  ofTenses   which  are  peculiarly   Federal  in  nature*  the  irenerat 
criminal  Jurl5wlIctlon  of  B'edcral  courts  in  Indian  country  1h  founded  upon  the 
General  Crimen  Act  (IS  U.SuC.  em*c,  1152)  and  tUo  Major  Crimes  Act  (IS  V.S,C  . 
nee.  ai53).  The  General  Crimes  Act  extends  to  the  Indian  country,  uU  of  the 
Federal  cxlmJnal  laws  applicable  In  Federal  enclaves*  Including  the  Assimilative 
Crimes  Act  (18  U.S,C.  sees.  7  and  13      and  under  thLs  fivatute,  the  Federal  ./ 
courts  may  exercise  jurisdiction  over  ofTenses  by  an   Indian  aicain^t  a  non«  y 
Indian  and  offenses  by  a  noa-Imlian  afrainst  an  Indian.  This  statute  (IS  XJ.S,C*>^ 
•ec.  11S2)  does  not  extend  to^offerises  committed  by  an  Indian  against  the  person 
or.property  of  another  Indlfin  nor  to  an  Indian  commlttinc:  any  olTense  in  Indian 
country  who  has  been  punished  by  the  local  law  of  the  tribe,  and  because 
of  the  exception  carved  out  by  the  M^cBratrtev  and  Z>rapcr  decisions^  it  does  not 
extend  to  offenses  by  non- Indians  ajcainst  non-Indians*^ 

Afa^or  Crimea  A^ct 

Althoujrli  the  Fnderal  Oovcmmont  acquired  jurisrlxction/to  pros;o- 
cute  enumomted  serious  rrimo?,  thoro  is  some  question  ns^o  Tvliotlier 
tKat  jurisrlirrtion  is  exclusive  or  is  concurrent  vrith  the  various  tribes.*" 
The  issuo  has  never  been  specifjcally  ' tested  althoujrh  those  cases  re- 
ferriii<2j  ro  the  point  in  dicta  have  lar^rf^ly  as5ninnod  the  exc'iusive  juris- 
diction of  the  Federal  Oovemment.  The  earliest  sueh  case  is  TJnfPsd 
Strttes  V,  TF^^fey,  37  F.  14  <C.C.  S-D.  Calif.,  1S8S)  '.vliicli  was  decided 

TTiniamx  ▼*  TJ.S..  SITT  U.S.  Til  C1!^4C>,  footnote  3L 
,        5r«^  V,S,  v.  Sonm^^T^  ISl  F*.  2fl  rTth  .Clr.  ir>50>  :  fconviccion  nf  ao  Tnfltnn  lo^*  oper- 

Atfnc:  a  nlot  mj»cbln**>  r  C^^ntrsi.  TJ^P:^  v.  /*a;fc<^faj».  >;o,  -1-777  (13.  Itla.,  X.r>*  1003>  CAcaalttaS 
of  Tn<UJin»  partlMpjitlnc  In     r2»mb!lnr  irnme), 

•  JBT  R«»porT       Ta**k  F'o.'c^  Xo.  4.  pp.  40-^2.  - 

;fodSjin  R«ernratlona'*  (1974)  xoL  5,  Report  by  th<*  Xatlonal  Amertean  Tndhin  Court  Jisd^refl 

A^iM>c1atiox3.   

»•  T>.  rrrtylf^T^  •^Criminal  JTurlit-f  trtlon-—  ifannol  of  Indtnn  Xaw  AU-XP* 
^fc        ^        Keport  of  Taak  ^orce  Xo.  -4,  ppw  34-^T*  ^  ' 
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hy  tho  trial  court  i.'<>ncoriiiii<^  whtrther  a  ^^iiilty  i>lea  slioiild  be  accei>tecl 
for  iiianslau<5hter  as  ox^posotl  to  requiriii;^  tnal  for  first  de<jree  murder* 
The  defendants  purs^uant  to  orders  from  the  tribal  ceun^jc],  had  exe- 
cuted It  tribal  medical  man  for  poitsonin^  several  tribal  members. 

The  court  never  addressed  the  lack  of  jurisdiction  of  the  tribe  to 
order  tJie  execution,  but  must  have  assumed  suclx  was  tiie  case  in 
acceptinjr  the  manslau<^hter  .plea.  halcy  is^  therefore,  a  very  weak 
authority  on  tiie  issue  of  whether  the  !Major  Orimes  -:Vct  withdi'ew 
tribal  jurisdiction  and  it  does  not  a^jpear  that  it  was  ever  cited  in  any 
subsequent  case  for  the  proposition, 

Subseciuent  cases  have  commented  on  tlic  withdr-awal  of  tribal 
ju!-i?-diction  o^'er  tlie  enumerattHl  major  crimes  and  have  uniformly 
in<licated  in  dicta  tliat  such  was  the  ca^."*^^ 

I^ikewise,  the  lejjri^'at i ve  iiistory  of  the  !Major  Crimes  -^Vct,  taken 
toixcther  with  other  l^"edei*al  jurisilictiontil  acts,  indic:itt*s  tliat  it  was 
tlie  intent  of  C"on*ri  -  to  (overcome  an  inhibition  on  Fcileral  j)owers, 
not  to  limit  tribal  po  ers,  Con^rrePS  was  respondini^  specifically  to  the 
jioldin;r  in  AV-  I^arte  Crcttc  iJo}/.  IDO  L',S.  r>r>t>  (ISbil)  that  the  Federal 
foruuis  wei'e  foi'eclosed  and  the  tribe  had  exclrsive  i^owei^s,  ^Xoreover^ 
the  lack  of  express  cron^j^ressional  lan^rua^e  taken  with  weli-acceptecl 
canons  of  construction  concerninir  Indian  ri<2:hts  would  mitigate  in. 
favor  of  a  findin^^"      concurrent  jurisdiction.^''- 

It  is  fair  to  <-onchuh*  that  there  is  some  question  in  the  area  which  is 
5>nscoptible  to  conirre.-^sional  clarification,  liecause  of  the  needs  of  In- 
dian coinmimities  wliicli  will  be  clis^Misseil  below,  it  is  si2<2:gestcd  that; 
clarificatitjn  take  form  in  favor  <:)f  concurrent  jurisdiction. 

^fajov  Or*m^s  H n force m42  7\i 

Of  these  reservations  wliere  States  hav<*  not  juidertaken  ci'in^inal 
juristliction  i)ursuanr  to  l^ublic  T^aw  8:>— i^Sn,  I^niiod  Srates  attorneys 
wore  responsible  for  proseciitin*^  A-iolations  of  the  ?^Iajor  Crimes  jVct^ 
Eiirhty  percent  of  the  Indian  cases  presented  for  prosecution  are 
declined,  by  tlic  oflice  I'espon-^ibh^  for  their  pi-osecution.  Thus,  the 
primary,  if  not  solo,  source  of  niajoi-  (-rimes  enfoi'cemoTit  available  to 
these  reservations  declines  to  I'uvisecute  \  <^>f  evei^'  r>  cases  brou*rht 
before  it.  Xhc  elFect  is  tlevastat inir^  the  reasons  and  considerations  are 
manifold, 

Tliere  can  be  no  tliscemible  stnmhirds  a^rainst  which  any  decision 
to  prosecute  or  dcu^lhie  ean  be  measured.  Decisions  are  rarely  reported, 
back  tf>  tribal  officMaTs  or  police*  l^rose^utors  rely  heavily  upon  nirents 
of  tlie  FRI  to  the  exclusioii  of  the  15 lA  and  tribal  law  enforcement 
ollu-ei's. 

Those  closest  to  the  conununities  :ind  to  the  scene  of  any  alleged 
cringe  are  the  151 A  and  tribal  police.  They  r£re  usualH'  first  on  the 
scene,  aiid  are  most  proximate  in  the  invest iiration  and  in  apprehen- 
sion of  the  i^erpetrntor.  However,  where  the  FRI  ajreiit  is  the  only  one 
who  can  successfully  present  a  case  to  the  prosecutimr  U-S,  attorney^ 
local  oflice rs  are  usually  faced  with  proservine:  the  scene  of  the  crime 
for  an  entire  ihmu vt^st imit  ion  by  the  7^^151  a^i^i^nt.  Time  fi*ames  awaitii^g" 
the  arrival  of  an  ajzent  may  span  from  hours  to  days. 

Clearly,  the  hallmark  of  such  a  situation  is  cooperation,  Xo  set  of 
re^rulations  or  <riiidelines  can  obtain  the  same  result.^Tliis  atmCiSphere 

^  <ir€  Iron  Oro^c        OoTctlrz  S:{^ii:r  Tr-a>f^,  1 2f>  T,  Siipp.  1."  (W.O.S.r^.,  lOHG  n^fTd    lir^l  2<i 
M  <>^rU  c!r..  1f>r*f:)  U.^^^  v,  f^ariartt,  1  nr.  K.  Snr»p.  OOO  (T>.  Mont,.  innT>  ;  Glovci-  v.  U.S., 
F.  S5:nT>p,  lO  fr>  Mont.  1063 :  Sam  v  U.S,^  3S5  213  ClOrli  cir..  190T). 

For  an  extensive  dlscui^slon       tbis  matter^  i>cc  Task  Force  Xo.  O,  app-  II,  part  V,  ex.  3* 
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of  TrxTitual  respect  includes  the  FBI  afjent  as  Tvell  who  was  described 
icL  testimony  at  task  force  hearin<rs  as  bein<r  incorporated  into  tho 
Warm.  Springs  community  as  a  person  as  well  as  a  police  officer .^^^^^ 

Where  voluntary  cooperation  is  not.  present  and  lavr  and  policy  re- 
quire the  delivery  of  law  and  order  ser^-ices,  reffnlations  and  jniidelines 
can  serve  to  bring  at  least  minimal  accountability.  Given  the  historical 
context  of  unilateral  assumption  by  this  authority  and  responsibility 
by  the  Federal  Government  it  is  all  the  more  compel! in pr*  JV  number 
of  factors  would  require  coordination,  however,  as  oppK>sed  to  any 
sin^^le  action* 

3rrimarily5  Indian  commimities  require  dependable  guidelines  with 
appropriate  feedback.  Optinially,  tribal  involvement  through  their 
police  agencies  and  !BIA  police  personnel  in  the  initial  decisions  on 
P^ederal  prosecution  would  be  indicated-  Where  declinations  are  thc^ 
case,  the  tribal  authorities  may  then  make  timely  decisions  on  prosecu- 
tion under  tribal  laws. 

Cooperation  and  coordination  between  tribal  and  Federal  authori- 
ties are  particularly  important  in  view  of  a  decision  recentlv  handed 
down  by  the  United  States  Court  of  Appeals  for  the  Xinth  Circuit.^*^* 
That  court  held  that  where  an  Indian  is  tried  in  an  Indian  tribal  court, 
he  cannot  then  be  tried  in  a  court  of  the  United  States  for  the  same 
offense,  as  those  two  courts  are  arms  of  the  s:inao  sovereign  and  dual 
prosecution  would  violate  and  'guarantee  against  double  jeopardy.^**^ 
Even  if  this  decision  does  not  survive  appeal,  the  need  for  coordina- 
tion will  endure. 

GeficTaZ  and,  JLsszinilative  Crimes  jLci 

Early  in  the  evolution  of  the  IS'ation,  there  was  a  hiatus  in  the  ap- 
plication of  laws  applicable  to  Federal  territories  and  enclaves.-^**  As 
-  a  result^  the  Congress  passed  the  Assimilative  Crimes  Act  designed 
to  import  the  laws  of  tne  surrounding  State  for  tliose  crimes  for  v.  iiich 
there  was  no  defined  Federal  prohibition.  The  purpose  of  this  Act  was 
to  fill  a  jurisdictional  void  whicli  existed  within  enclaves  which  were 
under  the  "sole  and  exclusive^'  jurisdiction  of  the  United  Spates.  As  an 
analytical  matter  where  tribes  have  their  own  scheme  of  laws  within 
a  reservation,  there  would  be  nf>  snch  hiatus. 

Xot  long  after  the  Assimilative  Crimes  Act,  the  Congress  passed 
what  is  now  codified  as  the  General  Crimes  Act.-*^^  That  law  was 

1>assed  to  make  applicable  to  Indian  country  those  Federal  criminal 
aws  applicable  to  Federal  enclaves  generally.  It  was  specificallv  pro- 
vided that  these  laws  would  not  apply  to  crimes  between  Indians, 
where  an  Indian  has  been  punished  by  the  local  laws  of  the  tribe  ;  and 
those  areas  of  jurisdiction  being  exclusively  reserved  to  the  tribe  by 
treaty. 

The  issue  of  applicability  of  the  AssLrnilacive  Crimes  Act  presents :a 
special  problem.  As  indicated  earlier,  this  Act  was  intended  to  con- 
trol behavior  ia  Federal  enclaves  not  otherwise  covered  by  Federal 

~  See  Report  of  Xnsk  Force  Xo.  4.  p.  3,'  :  Xorthwest  TTenrin-s  Transcript  at  '>74— 7"^ 
Zj\^.  v.  WTiceler,  So.  TC-1500  (Oth  cir..  decldetl  Dec.       1970?  " 


'  IS  tr.S.C.  sec.  13- 
'  IS  rr.s,c.  .nee.  11&2: 
IS  U.S.C.  sec.  1151. 
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law  by  impol-tinfj  the  laws  of  the  State  in  which  tlic  enclave  is  lo- 
cated.="°  The  problem  concerns  the  scope  of  the  laws  imported.  In  prac- 
tical terms,  it  concerns  whether  enforcement  of  Assimilative  Crimes 
Act  is  limited  to  the  violent  sorts  of  crimes  coni^emplated  m  the  Gen- 
eral Crimes  Act  or  whether  it  also  imports  all  of  the  victimless  crimes, 
largely  moral  laws,  as  well.  ^  -n^T  • 

It  is  clear  that  the  Department  of  Justice  has  vacillated  on  this 
issue,  asserting  only  on  rare  occasion  that  general  state  laws  are  appli- 
cable to  Indians  within  the  Indian  counti->-.='^  It  was  not  until  1046 
that  the  Supreme  Court  even  decided  that  the  Assimilative  Crime  Act 
was  applicable  within  Indian  country.  In  1950,  the  Act  was  relied 
upon  bv  tlie  Department  of  Justice  in  prosecuting  an  Indian  for 
operatin rr  slot  machines  on  an  Indian  reservation.^"-  There  arc  few, 
if  anv,  ciTses  decided  since  Sosseiir  in  which  the  Department  of  J u J^ice 
relief  ui>on  the  Assimilative  Crimes  Act  to  obtain  a  conviction  of  an 
Indian  in  Federal  court.  Vet.  that  Dcpaitmont  continues  to  assert  that 
the  Act  is  r'enerallv  applicable  to  Indiai^s  witiiin  Indian  country-=-* 

It  has  Vvecn  a  continuous  tenet  of  Federal-Indian  policy  to  leave 
tribes  free  to  govern  themselves  under  their  own  code  of  laws  withm 
the  Indian  countr\-.  The  wholesale  adoption  of  State  laws  onto  reser- 
vations bv  wav  of  the  Assimilative  Crimes  Act  runs  completely  counter 
to  that  long  standing  Federal  policy.  It  is  tlie  tnbe,  not  the  State  or 
the  Federal  Govern inent,  which  should  detei-mmc  whether  Indmn 
stick  ^-^ames  mav  be  plaved  within  the  reservation,  whether  bmgo 
«rame3''wil]  be  sanctioned,  whether  firecrackers  may  be  sold  withm  tbe 
res<*rvation.=^^  It  mav  well  be  that  Congress  would  want  to  control 
certain  activities  of  a*  more  substantial  nature,  but  this^^should  be  done 
bv'  specific  legislation  and  only  after  a  showing  tiiat  the  tribes  them- 
selves have  failed  to  pass  regulatory  laws. 

IiiecoTnATieTicLatioTis 

T7i^  OonvTTtission  recommends  that : 

1  The  Department  of  Justice  issue  reflations  or  orders  directing 
U.S.  attorneys  to  accept  criminal  referrals  from  qualified  tribal  and/ 
or  "RT  A  -police  or  investigators.  -,       . ,  -  j  j.- 

Con-fess  hold  oversight  hearings  to  see  that  this  recommendation 
is  accomplished  or  receive  an  explanation  why  it  should  not  be  done. 

2  Conoress  hold  oversight  hearmgs  with  representatives  of  the 
Department  of  Justice,  BIA  and  tribal  authorities,  particularly  police 
and  iudges  to  inquire  into  the  jurisaictional  relationship  of  the  tribal 
and  Fe<£^ral  courts  and  ascertain  what  legislation,  if  any,  is  needed  as 
a  consequence  of  this  decision.  ^-p  4--^^ -r*^ 

3.  Congress  hold  oversight  hearm-s  with  representatives  of  the  De- 
partmcn^of  Justice  and  Interior  and  with  Indian  tribal  authorities  to 
ascertain  the  scope  of  this  problem.  ,  -  j 

4  Corrective  legislation,  if  any  is  needed,  mi^t  be  premised  on  the 
continued  protectfon  of  tribal  self-government.  The  scope  of  the  appli- 

not  IndlanH  vis-a-^rls  tbe  non-Inilinn  communltv, 
^  Sec  Report  of  Ta^k  lf"orce  >^o.  D»  pp.  i  S-S^. 
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cation  of  the  Assimilative  Crimes  Act  must  be  strictly  limited.  It  miist 
be  reco*^nized  and  accepted  that  the  laws  of  the  tribes  ^*ill  not  alvrays 
conform  to  the  laws  of  States  in  which  their  reservation  lies.  This  is 
the  meaning  of  self-government, 

c.  ruTiLic  LAW  2 so 


F^assed  by  Coi.^ress  durTiirj:  tho  termination  fever  of  the  1950's,  Pub- 
lic Liaw  SS— 2S0  provided  for  the  transfer  to  States  of  major  compo- 
nents »"f  the  jurisdiction  that  the  Federal  Government  has  assumed 
with  respc^ct  tr  Indian  tribes.="*^  Some  States  were  requiiH^d  to  accept 
the  jurisdictional  transfer.  Other  States  were  permitted  to  assume 
jurisdiction  by  affirmative  le^isiative  action^  Congress  specifically  did 
not  permit  any  transfers  of  jurisdiction  to  States  in  the  area  of  hunt- 
ing, fishing,  or  trapping  rights  or  the  alienation  or  taxation  of  trust 
property.  In  addition,  m  the  civil  area.  States  were  only  perruitted 
to  extend  laws  of  general  application  to  Indian  tribes.-*' 

Public  Law  2S0,  which  is  a  major  incursion  on  tribal  sovereignty, 
did  not  when  passed  provide  any  voice  to  tlie  major  affected  parties — 
the  tribes — the  jurisclictional  transaction  had  only  two  actors,  the 
Federal  Government  and  the  State.  In  196S.  Congress  provided  for 
tribal  consent  before  any  further  jurisdictional  transfers  were  to 
occur.-'"*  This  consent  provision  has  liad  no  remedial  value  for  voice- 
less tribes  who  were  made  subject  to  State  jurisdiction  durin;:  t^-?  iii- 
tervenin*^  14  vears.  In  19GS,  Congress  also  amended  the  basio  to 
a.llow  for  retroc€?ssion — tlie  return  of  jurisdiction  from  Stat;  s  co  the 
Federal  Government.-"^  Once  again,  the  major  affected  par.-^es^  thr- 
tribes,  were  completelv  left  out  of  the  decisionmaking  p^c>ces^^  rbe 
transaction  is  esiclusively  between  the  States  and  the  Federal  Govern- 

^^ublic  Law  280  is  a  failure  of  Federal  policy  on  many  levels.  Of 
prime  importance  is  the  fact  that  its  simple  existence  is  an  affront  to 
tribal  sovereigntv;  to  the  historical  relationship  between  tribes  and 
the  United  States,  which  deliberately  excludes  States:  and  to  current 
Federal  policv  of  Indian  self-determination.  The  Act  is  also  a  factual 
failure.  It  was  premised  on  notions  of  fostering  the  individual 
assimilation  of  Indians  which  it  has  not  achieved;  of  providing  ade- 
quate and  just  law  enforcement  and  orher  services  on  Indian  reserva- 
tions;  which  it  has  not  achieved:  and  of  removing  oppressive  BIA 
paternalism,  which  it  also  has  not  achieved.       ^  . 

The  current  controversies  surroimding  Public  Law  2S0  narrow  down 
to  one  basic  question :  Should  the  effects  of  Public  Law  280  be  removed 
and  if  so,  hov  ?  It  is  the  view  of  the  Commission  that  the  answer  is 
3;^es  and  the  men^hod  is  flexible  retrocession  at  tribal  option, 

JLegislatirce  Sistory  of  T^ubllc  X^auo  ^80 

Several  factors  converged  in  the  lOoO^s  to  produce  Public  Law  280.-®° 
The  termination  fever  referred  to  previously  reflected  itself  in-JEEouse 
Ooncuri-ent Resolution  ICS  which  announced  a  congressional  policy  to 

™  Codified  a»  IS  TT.S.C.  5  1162  and  C<i  TJ.SC,  5  1C60. 
^  I^rvart  v.  ItnsccL  County/,  I>e  S.  Ct-  2102  (107G>. 

25  tJ.S.C.   §  l."?21— ir^2«.  The  Act  also  provides  Zot  retrocessloii.  of  Jurlsdlctloii  to  the 
ie'edcral  Govemment  by  States, 
^  Ibid. 

^  See  AIPRO  .Xask  Force  4  Report,  Federal,  State  and  Tribal  Jurisdiction^  pp,  4—5. 
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end  tlic  tnulitional  >^'<l('^al-Tn(li:ln  trust  n^liitionship,  and  iiitc<:rat(> 
Aiiioricau  Indians;  individiKilly,  into  Anwv\r:\n  ?ori-ty  on  an  i^qual 
foocin*,-  witli  other  citizens in  cilVct.  to  dosn-oy  tlie  po  itical  ox- 
istcMuv  of  Indian  tribes.  A  picconioal  way  of  oiuliii^:  tho  tVdcM-ul  rola- 
tionship  was  for  tl;e  Fodoral  (lovonnni'nt  lo  diwst  itself  of  it-;  an- 
thoritv  and  lienco  its  rosponsihility.  Tlio  Statics,  which  in  tiie  ^rerinni 
Rcpoit-^-  wore  viewed  as  In'tt-'r  providers  of  servii-es  tlian  the  Fed- 
eral Government,  were  in  this  contvxt  the  natnral  recipiiaits  of  this 
divesteil  authoritv.  A  curious  footnote  to  this  transfer  \vas  ilnit  the 
Federal  Government  provideil  the  States  with  no  .^up[)lemental  funds 
to  undei-take  their  new  responsihilities.  A  related  issue  supportin<r  the 
Feclenil  <h\sire  to  ilivest  itself  of  n^sponsiluJity  was  tlie  sicTiifioant  dis- 
satisfac  tion  with  the  ])erfonnan(:?  of  the  Bureau  of  Tudian  Affairs,  the 
Federal  ( Jovernnient's  prime  a*:ency  in  Inilian  atVaiiv.  Dis.^itisfaction 
came  from  many  sources.  Felix  C^>hen  in  UMS  puhlished  a  blisterin<r 
attack  on  the  inml(M;nacies  of  the  Bureau.-^'  Indian  people  were  also 
often  severely  crit^al  of  the  Uu^-i'au.  The  diiVerence  between  the 
Indian  position  and  the  view  adopted  by  Gon<rress,  however,  was  that 
Indians  wanted  to  .^ee  tlie  Fedi'ral  ivsiM)nsibilily  ell'eetively  and  niean- 
in^fullv  {)erforuuHL  not> al)olished. 

Also' in  the  hite  li>40*fs.  a  nio\iunent  developed  within  Con<rress  to 
resolvi"  coutlicts  bi't weeih-rhe  City  of  Fahn  Sprin^r^  and  tlie  A:rua 
Caliente  Hand  of  Indians  over  econoniie  development  issues.  This 
movement  7-i'Sulte<l  in  VMi)  in  sj:>e('iiic  lefrislat^on  which  transferred 
Federal  jurisdiction,  both  civil  and  eriniiual,  with  respect  to  the  A.<rna 
(^dienti>  to  th"  State  of  California.-"'  This  Act  was  a  precur.sor  to 
Public  Law  '2^0. 

Perhaps  tin*  mo>t  fr-tiiu'utly  expressed  reason  for  Public  Law  2S0 
in  the  eouirres-  forum  was  the  percept  ion  ilia:  there  was  a  ^'hiatus 
of  criminal  law  !i  loi-.-fuient  on  Inilian  reservations.-' Complaints 
were  nudtiple  anu  of  di  lie  rent  infhu'ures.  c(mceT-nin<r  the  quality  of  law 
enforcement  on  Indian  resrr\  ati(>ns;  for  example,  the  multiplicity  of 
laws  tluit  were  f(dt  to  apply  dependiui^  on  who  was  the  victim  and/or 
perpetnitor  of  the  crindnal  act:  rhe  distance  and  inefnciency  or  Fed- 
end  police  ])rovitlin£r  rural  services  on  <lispersed  reservations;  the 
lack  of  eflicient  justice  f  the  ronimoii  la.w  >ense)  for  Indians  from 
tribal  irovernments ;  and  the  cost  of  the  Federal  ]>rovision  of  law 
enforcement  services,  A  major  thrust  of  the  arpiment  over  criminal 
law  enforcemcMit  seems,  however,  to  iiavc  been  congressional  concern 
for  non-Indians. 

Sff/ff/^f  of  PyhJir  Lmr  2S0  I ni plemrnfaf'fon 

There  i^  .  n-. -iderable  variation  in  Indian  count ry  as  to  the  juris- 
dicrion  diliercnt  States  have  assumed  under  Public  Law  2S0,  In  ad- 
dition, some  States  have  asse itod  jurisclicti(»n  over  tribes  on  the  basis 
of  other  Federal  statutes  and  in  some  instances  witliout  benefit  of  any 
si-atutoiy  aurhoriry.  Without  the  Foderal  statutory  liasi<=.  States'  as- 
seitions  of  jurisdicrion  have  no  le^ral  viability.-^'''  The  followin^j^  chart 
simimarizes  by  Stare  the  current  state  of  jurisdictional  transfers. 

S.'^fl  Cnncrress.  l>tt  session  (If).!."'). 
=^  "Tli**  Prohl»-nis  of  In^Unn  Adnrinisrrntlnn**.  ^^♦'rlnm     AssnHn  Jt^s/IO^S. 
^^Thp  Kroslon  of  Inaian  Ri;:hts.  li)50-on  ;  "X  Case  Study  In  Bureaucracy**  62  Talc  La-w 
Jonrnnl  n4S;  (ir>r»4). 

^  Thp  Act  of  Ootoh^T  .**►.  lf)4f).  on  ,Stat.  705. 

s"^'  K^'pr.  No.  S4S.  93d  Confess.  1st  soss,  { lOHH). 

2^  Sec  Krnncrtt/  v.  Dif<t,  Court,  400  U.S.  41:;:  k  li»TlK 
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state 


Status  re  Public  L«w:!80 


Other  assumption  of 
Jurisdiction 


Case  law  development/ 
validity  of  assumption 


Alaska  


Arizona. 


California  

Colorado  

Florida  


Idaho  


Iowa. 


Full  assumption  of  ]urtsdjction 
except  for    Mettakaite  Re-* 
servatjon  over  whlcf  criminal 
Jurisdiction  is  not  as2 erted. 
Assumption  of  jurisdiction  only 
•  over  air  and  water  pollution. 
Full  assumption  of  jur tsdiction.... 

Ho  jurisdiction  ^w-,  

Full  assumption  of  crim  nals  and 

civil  Jurisdiction. 
Assumption  of  jurisdtrtJon  in 
the  tollowin£  areas: 

Compiiisofy  school  attend- 
ance: 

Juvenile  delinquency  and 
youth  rehabilitation: 
"  Dependents  neglected,  ^ad 
abused  children; 

Insar^ittes  and  mental  ill- 
nesses; 

Public  assistance: 

Domastic.relations: 

Operation  and  management 
of  motor  vehicU:  upon 
highways  and  roads 
maintained  by  the 
county,  or  Siz\l6,  or 
political  subdivision 
thereof. 


Kansas  No  jurisdiction. 


Louisiana. 
Maine,.*. 


•do. 
-do- 


Limited  criminal  jurisdiction  re 
Sac  and  Fox  pursuant  to  act  of 
June  30,  1948,  ch.  759,  62 
Stat-  il61- 

Cnminal  jurisdiction  pursuant 
to  act  of  June  8,  1340,  ch,  276, 
54  Stat.  249. 


Minnesota.. 


Mississippi. 
Montana  


Nebraska. 


Full  assumption  of  jurisiliction 
except  for  the  Red  Lake 
Reservation,  and  crtmir^l  ju- 
risdiction has  t>een  retro- 
ceded  over  Bois  Forte — Nett 
Lake  Reservation. 

No  jurisdiction  

Assumption  of  limited  civil  and 
crimmal  jurisdrction  or  Rat- 
head  R&servation  iri  the 
foUowing  areas: 

Compulsory  school  attend- 
ance: 
Public  welfare: 
Domestic  relations  ((except 

adoptions>: 
Mental  health  and  insanity; 
care  of  the  inTirm.  aged* 
and  afflcted: 
Ju'/enile  delirrquenc:*  and 

youth  rehabilttatior*: 
Adoption  proceedings  <wtth 
consen  t  o  f  t  r  i  ba  I  cc  u  rt> : 
At^ndoned,  dependent*  ne- 
glected,    orphaned  or 
abussd  children; 
Operation  of  motor  ve  hides 
upon     public  streets, 
alleys,  roads*  and  high- 
ways. 

Full  assumption  of  jurisd  ction  . 
that  crimi  nat  jurisdictioi  Cex- 
eluding  tra(fic>  rc-rocaied  to 
Federal      Goverr  ment  for 
Thurston  County  porticn  ot 
Omaha  Reservation. 


Issue  open  to  question,  re 
Federal  recognition  of  pre* 
viously  only  State  recognized 
tribes. 

State  asserts  historically;  no 
apparent  legal  basrs. 


McDonald  v.  District  Court  496- 
p,  2d  78  (Mont.  1972>  court 
held  constitutional  disclaimer 
amendment  and  that  statutory 
action  was  sufficient. 

Kennerly  v.  District  Court  of  9th 
District  of  Montana.  400  U.S. 
423  <I971>.  Consent  provision 
of  the  1968  amendments 
literally  -  construed  to  void 
tribal  council  consent  where 
statutory  language  referred, 
majority  of  the  tribe* 


U.S,  V,  Brown,  334  Supp.  53& 
(1971>,  and  Omaha  Tribe  of 
Nebraska  v.  Village  Wallhill 
460  D.  2d  1327  C1972),  The 
Secretary  of  the  Interior  has 
discretion  to  accept  less  than 
a  State  offers  to  retroceded. 

Robinson  v.  Wolff,  468  F.  2d  438 
(1972>.  Public  Law  2S0  held 
not  to  be  an  unconstitutional 
delegation  of  power  reserved 
to  the  Federal  Government. 
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EKLC 


Stato 


Status  re  Public  Law  280 


Other  JKSstr  "nption  of 
jurisdiction 


Case  lAw  development/ 
vatidtty  of  assumption 


Nevada. «  


Mew  Mexico. 


Oris^inally  asserted  over  some 
reservations,  Now  retroceded 
for  ait  reservations*  except* 
for  Ely  Coiony. 

No  assumption  pursuant  to 
Public  Law  ZtZ. 


New  York  

North  Carolina. 


-do. 
-do. 


North  Dakota  


Oklahoma  

Oregon  

South  Dakota. 
Utah  


Washington. 


Wisconsin  


Civi!  jurisdiction  extended 
where  tXibe  or  individual 
Indian  consents.  No  tribal 
consent — individuals  have 
consented. 

No  jurisdiction  pursuant  to 
Public  Uiw  2S0- 

Full  assumption  of  jurisdiction  « 
except    rof    Warm  SprmRs 
FCeservatton- 

No  jurisdiction.  Attempt  at 
assumption  defeated  m  state* 
wide  referendum  vote  in  1966. 

No  jurisdiction- State  has  passed 
a  statute  estabitshmf;  tribal 
consent  mechanism  tor  as- 
sumption. 

Assumption  of  jurisdiction  is 
pfcc^jmeal  ancJ  vanes  per 
inJividual  trjbe: 

1.  State  assumed  full  civil 

and  criminal  jur^sdic* 
t:cn  w  respect  to — 
C  o  I  V  ■  e  .  Chehalts, 
Nisqiiiity,  M.^cKleshoot, 
Quile-jte,  SivOKomish. 
SQunxin  ;siand  and 
Tufahp. 

2.  State  assumed  full  crim* 

inal  and  civil  jurisdic- 
tion on  tee  patented 
lands  reSwonomish. 

3.  State  has  assumed  civil 

and  criminal  junsdic* 
tiCR  with   respect  to 
only  nontrust  land,  in 
the  following  areas: 
(3^  Compulsory 

school  laws; 
Cb)  Public 

assistance; 
(c>  Domestic 

relations : 
Cd^  Mental  illness; 
Ce>  Juvenile 

delinquency: 
(f>  Adoptions  Ot 
mtnors; 
Dependent: 
Status: 
<h>  Motor  vehicle 

operations  on 
public  roads. 
On  the  following  reservations: 
Hoh,  Kal]spel«  Lower  Elwha, 
Lummi»    Makah,  Nooksack, 
Port  Gamble.  Port  MaOison. 
Puyalluo,     Quinautt,  STioal 
Water,  Spokane 
Retrocession  ot  some  with  re* 
sped  to  Port  Madison  Reser- 
vation. 

Full  assumption  of  jurisdiction 
except  that  jurisdiction  has 
been  retroceded  over  the 
Wenominec.Reservation. 

No  jurisdiction  -  •  


Claim  of  criminal  jurisdiction  re 
particular  felony  crimes  pur- 
suant to  New  Mexico  Con- 
stitution art-  19.  sec.  14.  No 
apparent  legal  basis  to  State 
claim. 

State  jurisdiction  Pursuant  to 
act  of  Sept.  13,  1950  ch.  947. 
64  Stat.  845. 
Full  junsdictton  assumed  by 
State  pursuant  to  citizens  of 
state  provision  of  the  treaty 
of  133b,  ana  by  court  decision 
Eastern  Band  of  Cherokee  v, 
U.S.  ano  Cherokee  Nation.  117 
U.S.  2SSC1836). 
Criminal  Jurisdiction  on  Devils 
Lake  ses^ervation,  pursuant 
to  act  of  May  31,  1946,  ch. 
279,  6  0  Stat-  229. 

iurisdiction   exercised   in  all 
matters  pursuant  to  various 
Federal  statutes. 


Quinault  v,  Gallagher.  368  F.  2d 
643  C9th  cir,  ISbSX  387  U.S.  907 
(1967).  Defers  to  State  court 
determination  of  what  State 
action  is  necessary  to  assert 
jurisdiction  pursuant  to  sec  6 
of  Public  Law  280  when  a  State 
constitutional  disclaimer  exists* 

See  also  State  v.  Paui.  53  W,  2d. 
7S9;  337  P.  2d  33  <1950>  abd 
Makah  Tribe  v.  Stale.  76  W.  2d 
645,  457  P.  2d  590  (1969). 
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ContraT^crsies  Co7icer^lng  tlic  Scope  of  StcLtc  Jurisdiction 

Over  the  ^ 
significnnt  liti? 

scope  of  juriscliction  tliat  States  obtained  3>in 
Tho  controversies  <xencrally  have  arisen  in  three  areas:  hunting  and 
fishinix  ri<rhts:  land  use  controls;  and  taxation. 

Public  I^aw  280  is  quite  clear  on  its  face  that  States  were  not  given 
any  power  to  deprived  Indians  of  ''any  right,  privilege,  or  immunity 


prod\ 

litigation-  The  T'ederal  ^^ourts.  unlike  the  States,  have  not  hnd  much 
difficulty  ascertaining  whether  the  States  had  received  any  grant  of 
jurisdiction  in  this  area.  The  cleveloping  cxxs^  law  is  uniquely  con- 
v.istont  in  favor  of  Jndian  hunting  and  fishing  rights  free  from  prac- 
tically all  State  intxnision."^^ 

The  area  of  land  use  controls — zoning,  bviilding  corlcs^  and  the 
lil^e — Ims  been  a  sig:iificnnt  area  of  controversy  between  the  tribes  and 
the  Stntes.  Jf  States  and  their  municipalities  were  able  to  control  this 
•area  of  regtilation,  they  would  possess  enormous  xx)wo''  over  the  uses 
and  eco/iomic  potential  of  Indian  lands.  Sevei*al  sections^  of  Public 
T^aA\  :2^0  are  pertinent  to  this  area.  As  noted  above.  States  in  the  civil 
area  are  on iy  permitted  to  apply  laws  of  general  application  to  Indian 
trill's,  and  are  sp€icific:iny  not  permitted  to  alienate  or  encumber 
Indian  trust  property.  The  courts,  therefore,  have  had  to  focus  on  in- 
terpreting these  concei>^s  in  factiial  contexts.  The  early  case  law  results 
were  mixed,  with  se\*eral  Federal  district  courts  in  Gal ifomia uphold- 
ing the  application  of  local-municipal  laws  on  res-^rvations,-^®  Re- 
cently, however,  the  2sinth  Circuit  ruled  on  this  issue  in  a  definitive 
manner.  A  unaninious  three-jiidge  panel  held  that  Public  Law  2S0 
was  only  a  grant  of  lurisdiction  to  apply  State  law,  not  local  law,  and 
-^hat  the  zoning  ordinances  in  the  particular  case  were  encumbrances 
upon  Trust  property. 

Taxation  is  perhaps  the  most  vexing  problem  within  the  Public  I^aw 
f2S0  context.  State  and  local  government  which  generally  have  been 
under  increasinir  economic  presstire  in  tlie  last  several  decades,  have 
recently  focused  on  producing  tax  revenues  from  Indian  tribes.  States 
and  municipalities  are  required  to  provide  to  individual  Indians  the 
same  services  that  they  y>rovide  to  citizen^  generally.  In  spite  of  the 
siimificant  Federal  contribution  to  State  services  generallv.  and  sub- 
stantial moneys  that  specially  provided  for  Indians,  some  States  per- 
ceive themselves  with  respect  to  Indians  as  service  providers  without 
a  rf^yenue  base,  A  literal  reading  of  the  exemption  against  taxation  of 
Indian  trust  property  contained  in  Public  I^aw  2S0  should  have  pre- 
cluded any  State  activity,  Wliere  there  is  ec^onomic  need,  IioTvover, 
there  will  be  attempts  at*producing  income  generating  exceptions, 

=^  S^/rr  note  1.  STipra. 

Ss'o  w'^I^^  R^^lo^^O^^O^^  ^'         ^o^^^*  **liicllan  UnnUnz  and  r^'^tilnff  Klshts-\ 

-Onlif.  ;t*n^Vl   foth^r  crronndsK  4nC  T^.  t    rf>Mi  dr..  10T4  >  :  ^f a^rioaJ^-,  Cou-^i^'i  of 

^  Santa  Rosa  Ban<l  of  Intlians  t-.  Kingti  Cotintj/,  532  r*.  (9tli  cir*  1075). 
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V  recent  Stipivmo  Court  clorision.  ho^vevor.  has  made  clear  that 
States  have  no  inherent  ri-ht  to  tax  Indian  piapoi^y.''*^  The  court  spe- 
cifically hehl  that  Public  Law  liSO  did  not  proviile  the  i^tates  witn  a 
con<2:iessional  g:rant  of  authority  to  tax* 

I^iflUtTh  O pliuan^  of  VuhlJc  T^air  2S0 

Althou<rh  there  are  diverse  viewj^oiiits  anion^r  the  tril>es  on  the  rea- 
sons whv'State  jurisdiction  assumed  ini<ler  Public  I^aw  280  is  inappro- 
35ruite*  there  is  overwhelniinir  support  amon^r  the  tribles  that  at  least 
some,  if  not  alU  State  jurisdiction  over  Imlian  reser^-ations  be  re- 
moved.-"*-  ^Fanv  tribal  leaders  cite  Public  I.aw  iJSO^s  impact  as  lia\  inff 
"'eroded  t ribarsovereijrnty''  as  a  prime  reason  for  i>rovidmnr  for  an 
Indian  initiated  retrocessfon  system.  Of  the  otlicr  reasons  friveu  by  In- 
dians a^rainst  the  State  retention  of  jurisdiction,  the  lack  of  either  ef- 
fective or  fair  law  enforcement  is  most  frequently  mentioned.  Of  the 
^  arious  rnnisons  for  Public  I^aw  :>S0.  a  major  ackno\vled-zc<l  impetus  for 
irmntin^r  criminal  jurisdiction  to  States;  was  perceived  as  ""lawlessness'- 
on  and  near  In<lian  Reservations.--**^ 

Tlie  alleinitions  eoneerniufx  law  enforcement  fall  into  two j^eneral 
cate^^ories :  the  lack  of  adequate  or  any  law  enforc^Mnent  services  and 
discriminatory  tieatment  where  law  enforcement  services  are  \}OV- 
formed. 

The  lack  of  law  enforcement  services  is  in  part  attributable  to  the 
rural,  isolated  chara<*ter  of  many  Indian  reservations,  and  their  dis- 
tance from  county  ami  State  law  enforcemcMit  ollices.  These  same  fac- 
tors effect  law  enforcement  in  ruraU  isohited  non-Indian  communities. 
Another  factor  m  the  la<*k  of  services,  in  the  view  of  seme,  is  non-In- 
dian anta*r'>T^Jsnu  !Many  trilK*s  related  experiences  that  indicated,  that 
police  wouid  only  respond  to  calls  when  their  role  would  be  to  protect 
non-Indians,  but  wouKl  not  resi>ond  either  at  all  or  effectively  when 
tiieir  role  was  to  ]>rotect  Invlians,-^*  Pei'haps  more  serious  tlian  the  al- 
leirations  of  absent  police  are  t!ie  alle^atit^ns  of  discriminators*  treat- 
ment of  Indians  by  the  entire  x^^^noply  of  law  and  justice  ajrencies.  Ois- 
criminatoi-A'  treatment  ranges  fioni  disproportionate  arres^  rutes,  iii- 
eqnities  in  sentenc'in*r  practices,  to  allegations  of  extreme  brutality, 
Tiiese  allegations  are  not  new,"*'^  Tliey  are  common  complaints  from 
most  are:is — border  towns,  urban  areas,  c^tc, — wherever  Indian  people 
are  fomid.  AVhat  Public  I^aw  2S0  does  in  this  context  is  provide  the 
State  and  county  law  enforcement  and  justice  systems  witli  increased 
access  to  Indians. 

-:Vltlioii£rh  niuch  of  the  focus  of  complaints  with  respect  to  State- 
ser\'ices  has  l>een  law  enforcement,  tlie  complaints  also  extend  to  most 
other  social  services. 

liven  if  it  were  possible  for  the  States  to  provide  nondiscriminatory 
sei'^'ices  to  the  Intlian  resc^rvations  locateci  within  tlieir  boundaries. 
Public  Law  280  would  still  be  opposed  by  most  tribal  groups.  Tribes, 

Si^nnt*'  Infli:in  -VfTalrx  Subr*oru mlr t*^-  hf^nriu^rs  on  S.  201O^  I>oc.  3  and  4,  19To-  i>art  I  ; 
Mcr  filMO  ATI 'It**  Xa^^k  4  Kf^fxirt,  pp.  17*^*^0. 

*s'r-  OoIflh*T;r,         'T^uhlin  r^:i  w  irsf»  :  Xh.*  I^inilts  **€  Stat*'  Jurls<Jiction  ov*^r  Reservation 

Xr#T  Air*KC  Ta^*k  Force  -J-  r**p**rt.  Kxtoriislve  tf^^tlinony  to  this  t*rr4'ot  Tc-as  tlocumenfefU 

pp.  rr*-~*2o. 

»  IblTl. 
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any  juristlict ioii. 
no  Ii"U»o  ii:is  coji- 


for  the  most  pui't.  dul  not  ctjiisont  to  allowmjr  >t:iU'S 
Since  the  adaition  of  the  consetit  pn^vision  in  V.H>>, 
XMited  to  State  jurisaiction.  l>ul>lic-  f.au-  -^O  also  einbodies  the  apuni- 
lution   philosophy    whicli    the   tribes   have   stea<l tnst ly    resisted  uiul 


Vlthou«»-h  the  court  derision  has  «rone  far  in  t  Iarilyin«r  tli 
tions  of  State  jurisdiction  in  the  Public  T>a\v  *2S0  context,  it  is  st 
ipated  that  the  mere  presence  of  Public  I-aw  I^SQ  \vili  continti 
vide  the  States  with  the  veneer  of  autliority.  Tins  voneer  of  a 


foix^ht : 

They  (tbe  State)  wjint  the  rontr<.l  btit  thoy  don't  know  h..NV  to  hamllo  it  nnd 
thfv  want  to  put  all  of  us  Imlians  into  u  fUtoc<.ry  an<l  assunio  that  il  we  st  leiv 
around  lonR  en.Mi^h.  we  will  so<,ii  he  white,  arul  if— they  want  to  thrt.w  us  into 
thrt  melting  pot  *ind  we  are  just  basically  telling  them  to  i^ty  to  hell.  ^\  e  don  t 
so  for  tJiat,"* 

Vlthou«'h  the  court  derision  has  -rone  far  in  t  larifyin«r  tlie  liinita- 
-     -  -       -      .  T  .-.o/-.  *"-t,  it  IS  still  antic- 

continue  to  j>ro- 
leer  of  authoritv 

ha'^  been  extrenielv  costly  to  the  tribes.  I.iti-ation  m  the  1  nblic  I^a^^ 
-^SO  States  has  cost  millions  of  dollars  in  attorneys  fees.  1  he  conflict 
between  the  A-ua  Calientes  and  the  City  of  Palm  Sprln^rs  alone  lias 
consumed  a  half  million  doUai-s  in  h\iral  expenses.  1  he  ColviIIcs  ex- 
pend approximatelv  $1CK),000  per  annum  in  lefral  fees  to  protect  tribal 
intei-ests  from  State  intrust  ions.  The  States  still  show  no  sisnis  of  abat- 
ing: this  behavior;  the  forums  for  opposing  tribal  interests,  hcwcver, 
show  some  si«rns  of  expansion.-**  .         ^  ^  -i^  i 

The  continual  need  tf>  fi<rhfc  State  attempts  at  re^ilation  of  tribal 
intei-ests  is  seen  bv  manv  tribal  olHcials  as  a  serious  ]ian<licap  m  pur- 
suing- their  econoinic  and  development  plans.  T.ucy  Covmirton,  then 
couTicil  member  of  the  Colville  Tribe  of  Washin^rton,  put  it  this  way: 

•  •  •  we  cannot  fulfill  completely  our  dream  of  developins:  onr  reser^-ation 
the  fullest  extent  possible  aii  lonp:  as  the  cloud  of  I>ublic  Law  2S0  hansrs  over 

•our  heads.^ 

Xationallv-  the  Indian  position  on  Public  T.a-.r  -2S0  lias  l>een  the  sub- 
ject of  much  discussion  and  sifrnihcant  hard  work  at  developinir  solu- 
tions. The  National  Con<rress  of  American  In<lians  has  been  consistent 
in  its  opj>osition  to  Public  T.aw  iisO's  unilateral  transfer  of  jurisdiction 
to  States.  Frequent  resolutions  at  XCAI  conventions  have  addressed 
the  issue.^****  Other  national  trronps  have  almost  unifoi-inly  attacked. 
Public  T^aw  280  and  tlie  termination  philosophy  underlyin<r  it.  At  the 
NCAI  convention  in  San  iMe.tro  in  11)74.  there  be;ran  a  major  Indian 
etforr  to  develop  a  unified  x>o?^it^io"  unci  a  mechanism  for  repealin*;  the 
etfects  of  Pulilic  I_aw  -jSO.  Several  meetin<rs  Averc  held  in  Oenvcr  in- 
volvinir  hundreds  of  tribal  representatives  which  resulted  in  a  draft 
retrocession  bill.  This  V>ill  was  intr<><biced  as  S.  -Ji^lO  hy  Senator  Jack- 
son in  June,  10T.">.  and  shico  that  time,  major  tribal  support  has  co- 
alesced beiiiiKl  the  bill.  Mel  Tonasket,  presi<lent  of  XCAI,  described 
the  bill  as  reflect in^r^ 

•  •  *  a  consensus  of  all  the  Indian  trihes  in  America.  Thaf  consensus  is  no 
accident.  It  was  achieved  only  through  fireat  efTort  and  expense-^""^ 


=^  AIPKC"  Tnsk  Forfv  lirririnsa.  ^Inr.  1070.  Tfstlraony  oZ  IxjijIs  LaTiose,  Wlnnebajro  Tribe, 
M  iflwV-Mt  transcript.  at40;», 

=^  AIPUC  Task  Forc».-  4  reryort.  p. 
=«*•*  IM  1. 

=*  Snpra  not*.  17.  S.  20H>  li.»nrln=-s.  at  p.  no.    ,  „   ,  ,  .  *  ,  .. 

-•K"  AIl*ItC  Tank  Force  hoarlncs.  'rosttinoii.r  of  Kwliard  Dalnls'Pr.  Montana  transcript,  at 

I>-  11^- 

*~  Supra  note  17.  S.  2010  hearin^rs.  at  p.  12, 
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The  j^iiipport  foi-  rr f  I  f  K'i^sslf  >n  :is  r*'f!iu't*Hl  h\  S,  f>r  as  :i  ir**n<^r:il 

f)roi>nsiti<>ii  is  :u>t  liitntf^l  to  triixv-;  in  Statics  wIumh*  PiiMic^  Iaxw  lias 
»eon  op4*rari\  *;,  Frank  Tonorif*.      ^-ri^ta ry-Tiva-nrcr  of  tht*  AH  Iiuiian 
l^ucblo  C?ounciK  oxpiessetl  siioh  support  in  the  following  manner: 

IMiblic  JLaw  2S0  has  no  elTert  on  any  Indian  trib^-s  in  NVw  ^rexico  unions  a  ^vlho 
wishi'S  tf>  aHow  tl.o  State  sxjcli  Jurisdiction.  But  4*von  thouf^h  the  trilnvs  of  Xew 
Moxiro  vnjoy  all  tlio  i>o\vor  of  si^f-^t^vorniiiont.  it  is  still  important  to  tlieiii  tliat 
the  stron;rth  of  s*-lf-;^c>vurru3tii»nt  ckTends  in  part  on  the  exorcise  of  jxovernmental 
powers  by  all  Indian  tribes.  Tiiis  insures  ;?enrrally  appliea]>le  case  law  an<l  oon- 
sisttmt  legislation,  Tlu*  elTorts  of  the  two  natifnial  Intlinn  or;^anixations,  in  <'M>n- 
cert,  alontr  with  IniHan  ont-put  Throujrliout  the  nation  lias  come  out  with  lei^isla- 
tion  that  is  the  Indian  posit i*in.'''^ 

A'on-/ n<7i(in  Opinion 

^y^^i^o  thc>re  is  little  diversity  of  viewpoint  anion<r  the  tribes  ooncori  - 
inj:>'  Avhetlicr  Pnblic  J^xwv  liS*/  sliould  be  subject  to  tribullv  initiate  ^ 
retrocession,  the  divorirenee  nnu^n^  the  non-Indian  coniiniinitv  is 
extreme.  On  one  side  of  the  issue  are  some  non-Indian?,  nianv  of 
whom  liavo  economic  interests  on  or  near  reservations,  who  are  ex- 
tremely vocal  in  opposinir  any  removal  of  state  jurisdiction  from 
Indian  reser\-ations.  The  ar^xuinent  favorin<r  the  retention  of  Public 
I-ia\y  :280  and  perliaps  extendi inir  more  State  control  over  Indian  reser- 
vations is  intir--*  ■  v  interf  winetl,  with  the  notion  tliat  Public  I^aw 
somt*how  pre^-  -ibal  jurisdiction  irenerally  and  jurisdiction  over 

non-Indians   -  .dy.  ^I'lio  major  concern  therefore  appears  to  be 

tlie  **"the  throat    (a  Indians  exercising  some  control  over  the  behavior 
and  economic  interests  of  non-Indians  on  Indian  reservations.  lui 
extremis,  this  viewpoint  ar<rues  for  tlie  destruction  of  reservations 
and  the  termination  of  tribal  ^^^overnmenral  identity.  Somewhere  in 
the  middle  of  tlie  3i>ecti-um  of  views  on  Public  I^aw  2S0  are  non-Indian 
persoris,  as  well  as  some  Indian  pei-sons  who  simj^K^  wish  to  see  the- 
juris<Iictional  confusion  settled  once  and  for  all.  Sornc  of  these  peoi:)le- 
reject  the  idea  that  Indian  and  non-Indian  g:overnments  cannot  con- 
currently operate,  and  reject  the  notion  that  <;^overninent  efliciency^ 
requires  one  or  the  other  to  have  sole  cont  f       j>:ii-ticularly  in  the  area 
of  land  use  control  and  phmninir.  At  tlie  n:\\^T   -^d  of  the  specti'um 
appear  to  be  some  non-Indians  wiio,  as  a  matter      *  social  philosophy" 
or  practical  experience,  favor  the  total  re^     \^        i  iiblic  Law  i;^^>. 

Tliose  non-Indian  j)crsons.  as  well   as   -omio   Indian  persons  who* 
support  Public  Law  ilSO  and  oppose  i-etrocesston  in  any  form  ai'g-ue 
that  ret rocession :  "  ^ 

*  *  *  wiH  bo  vioTatinir  our  ri:chts  cTTiarn ntr*<'d  by  rlie  Constitution  and  TliU 
of  Ri;cht:?,  ^i>oc:ri  jiiUy  you  C(n;.trress )  will  I>t*  rer  •  -  .'.vAnt^  a  sovereii^u  Xarioii' 
within  tlie  c-iir(:i::'  >;  i*:'  rh<»  f -"tit  i  imti  r I  f'Ture*!  Sra^^-s,  tlxe  very  he;irt  of  tliis 
;crt*;i  t  c*  Mill  r  ry,  a  ? 'd  i:i  tli»^  I>icoi:  rt/rn:  i !         -  at  rliat.*^* 

The  majf^r  coTistii  ::t  if^'.  :1   ri.  Iiat   tl^ey  iH^lieve  will  be  violated 

is  that  non-Indians  aiv  ire:;*.'ra  1 1  \'  j  .  ^  ; : >it<^l  fi'om  ]nirt  icipatinu- 
throuirh  tlie  vorintr  fr:ir!'  hi-e.  in  ti:i  ri^::^  iro\-ernment.  'Iliis  situation 
is  con:piicatcd  by  -ni? >ir:apl i;/    -f  ,-(j:tic  Indian  reservations,  the 

Sr-ii::re  laUiiin  Aira:rs  SiiLx    raruitt*'C  l:o;irln;Ts  on  S.  -10,  Mar,  4  and  5,  lOTO,  ^  art  2, 
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stron;x<^*st  OI>l>o^^it  W>n  to  tlir  rx*'rriso  of  M  il»al  aiUlKiT'iiy  a]>prars  to 
conio   from  rlioso  aroas  wiuTi'   IiniiaTis  ha\  o  rhi  ir  iH\<<*rvat  i«>ns. 
above  quoto  is  from  a  ix^t^uU'iit  of  ^l'lmr>toii  County,  >«' I'hraska,  \\  lucli  is 
totally  oncompassocl  by  oitiior  tlu>  ^^'inlu4>a;ro  or  Omaha  Koscrvations. 

Another  roa.-on  for  soruo  opposin;;  i^t'trorrssion  is  tho  viow  that 
rosorvations  wtrre  to  b^*  t I'aiisii  ional  i»ntitii*s  arul  that  tribes  shouhl  bi* 
temiiiiat<nl.  This  ar*riiiiuMit  as  witli  many  termination  or  as>imihit ion- 
i<:t  l>ositions  is  phrasi*<l  as  an  ar;j:uinont  for  exlondin;^  *'fiiil  citixen- 
$hij>*'  to  individual  Intlians. 

Coupled  witli  thi^se  ar^^uments  is  the  belief  that  bi'in*::  snb]ecte<l  to 
tribal  jurisdiction  will  both  lueeliide  fair  justice  and  <lefeaL  Iiulian- 
non- Indian  conflict. 

A  non-member  has  a  distinct  fear  that  his  authority  and  power  to  impose 
fines  and  penalties  Tp<>n  tht*  non-nieinl ►•^r  \v'<Milti  ns<*<l  as  prolLt-raisixi^r  anU 
enjrenderinjT  the  situation  where  tJie  line  that  they  paid  into  the  trihal  courts 
would  Ik>  distrihiitCHl  out  into  the  pro  r;ir;i  unnunl  pryinen*^.  I  tliink  tliis  U^iiv 
weH-found«Hl.  I  don't  know  that  it  would  be  applied,  But  I  do  know  this*  that  if 
or  its  companion  S.  liOlO  or  any  *if  an  allird  typo  bill  is  passt^d.  that  *  *  * 
it  woulfi  4-n:render  a  situation  tliat  wouUl  m:ike  Wotmded  Kiu*o  look  like  a  t>ase- 
ball  ^ramc^" 

;>rr?.  Elizabotli  ^forris.  treasurer  of  the  Qiiinaiilt  Property  Ovrners 
Association  most  of  wh^>^^o  nieniber?  live  within  the  bonndarios  of  tlic 
Qiiinanlt  i-eservat  ion  over  whi«*li  j>ai-tial  5iiri>^^liction  lias  been  retro- 
ceth?(U  tc^stifuvl  that  fee*  pateiit  owners  on  the  reservation  oi>i-oscfl 
retrocession  because  of  tJie  ecoriomir  nrr/erttiinty  and  liarclsliip  it  has 
caused, 

>Irs.  ^lorris  and  otiiers  in  the  several  PTiblio  I^aw  2pn  States  phiced 
the  blame  for  their  problems  on  the  Kederal  Goverinuent-  Testirn<my  is 
replete  with  references  to  Ix^inir  inish^<l  when  tliey  or  tlieir  ancestors 
pnrcliased  lanvl  witiiin  tlie  boundaries  of  Indian  reser  vations  c*r  re- 
sei*\-ations  that  would  so<^n  be  tenniiiated.  Others  wlio  ax>r>arently 
knew  tliat  they  were  Iocatin;:r  in  Indian  comitry  soeniini^ly  had  no 
factual  or  le^ral  idea  as  to  wliat  that  rneaTir. 

Other  persons  wlio  tend  to  bo  s^>ine\v!iat  less  vocal  or  (^motional  in 
their  view^  but  wlio  oppose  ieti'o< Hussion  or  the  removal  of  State  jurist- 
diction^  seem  to  focus  on  the  jurisdictit>nal  ambiirnities  that  they  be- 
lieve retrocession  would  cause.  Pred  IMurch,  tlie  mayor  of  Xoppenish-* 
AVash*^  a  predominantly  non-Indian  conununity  located  within  the  ex- 
terior boun<laries  of  the  Vakiuui  11*  >t*i'vation,  opposc*i.l  the  removal  of 
State  jurisdiction,  citin^r  the  dev(^lopinu  s\'stem  of  concui-rent  tribal 
Stale-city-county  jui  i.-<.li<;t  ion  as  not  Ix'iiiir  parfeci  but  pi'efcrable  to  the 
situation  some  liO  years  prior. 

The  mayor  of  Palm  Springs,  Calif.,  which  has  been  in  continual 
land  use  jurisdictional  disputes  with  the  A;Lrna  Ciiliei^te  Jiand,-"^  op- 
posed removal  of  jurisdiction  <>n  the  ba>is  that  only  one  ijovernincnt 
could,  witFiin  the  same  ^rcoirraphic  bouuda  i-ies,  pro\*ide  the  laiul  usi*^ 
planning  and  zoning  necessary  to  the  economic  vitality  of  the  city  of 

ito**  i»ni*!ie  T-:lw  2S;0  or  ret rocf^ssioii   neither  reniov<*s  nor  ;rrat2ts  tribal  Jurli?dIciK»n  ovor 

AlPIiC  Tnslc  JToTc^*  li^»ririn;r-*.  T<»>tiiii**:iy  of        L.  In^rrahani.  Soutli  I>akota.  transcript, 
at  p.  :;r.. 

Iblf!.  nt  r>.  im. 

AIIMKJ  Task  Korcc  ijoarirj^r*--.  XestimoTiy  uf  i:iU  Fost*-r,  S-)Utl3#rrn  California  transTcript, 
vol.  1,  at  pp.  isl— j^a. 
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IPtilm  Sprincs.  and  tliut  should  be  the  inimicipal  ^rovernnient  of  the 
^itv  of  Palin  'Spring,  ropre^entin^r  all  interests  and  havin|r  expertise. 
The  notion  that  tribe<>  aviU  not  r^-spect  the  environment  and  will  be 

irresponsible  in  the  exercise  of  jurisdiction  permeates  the  views  of 

others : 

Tlieoreticallv  at  least,  it  would  be  possiMe  to  tiave  installed  in  the  finest  res 
id-mtial  area  of  a  eity  a  meat  luiekin^?  plam:.  glue  factory  or  -  sometliinf^  of  this 
liiitiire-*** 

^Vnd,  finalK%  there  are  those  non-Indians  vtho  support  retrocession 
imabashedly  ;^  intercstinirly.  they  cite  the  same  adherence  to  basic 
Aiiierican  principles  as  do*  those  persons  opposing!:  tribal  jurisdiction. 

It  is  inconceivable  to  me  that  any  nation  be  denied  the  ri^rht  to  self -determina- 
tion, and  in  fi^ct,  it  iri  still  bein.ir  denied  here.  We  ^sT>o..i;e  liberty,  yet  we  deny 
liberty  *  *  It  is  imperative  in  ttiis  Bicentennial  year  ttat  we  reaffirm  tbe 
-  .  _^ljjimui>U*s  that  bave  made  this  Xatiorr  a  leader  amon^^  n:itions. 

*  on  a  more  practical  vein  it  is  essential  that  Juri^dietion  be  return'^d 

at  least  to  the  C(>nfe<ierated  Tribes  of  the  Umatilla  iiidian  Reserv:ition.  Our 
country  consists  of  3*200  square  milefi  rad  our  reservation  is  some  285,000  aeres* 
Within  thi:*se  vast  areas  state  and  coiuity  law  enforce*.ient  simply  cannot  pro- 
vide the  j)rorwtir>n  it  ou^rht  to  be  providinjc.  Thiss  apx^i^es  both  to  the  Indian  and 
to  the  non-Indian  livinpr  or  passin^r  rhrou^ch  the  reservation.  Every  law  enforce- 
ment official  in  LTmatilLa  County  is  aware  of  these  problems  and  most  of  them 
lia\-t*  t  .ken  the  opportunity  to  wholeheartedly  endorse  a  return  of  Jurisdiction 
to  the  Confederated  Tribes.^ 

Heco-mmem^utionns 

Leirislafiou  be  pai^sed  providing  for  retrocessTon  adhering  to  the 
f  ollowiiiji:  p>'riiiciples : 

(  1)  Ketroces?ion  be  at  tribal  option  with  ax>lan* 

t  2)  A  flexible  poriod  of  time  for  partial  or  total  assumption  of  juris- 
dicrion,  either  immediate  or  lon^r  term*  be  provided, 

{':?)  Thvrc  s:\nuld  be  a  si<rnificant  prepai-ation  period  a^^ailable  for 
tiio^e  tribe>=  de^irinir  such,  with  a  firm  commitment  of  financial  re- 
sources for  phmninir  and  transition. 

<4)  There  be  direct  financial  assii^tance  to  tribes  or  tribally 
ciesi*ri"iated  or£ra nidation s* 

(5)  I^KAA  be  amended  to  provide  for  ftmdinrr  prior  to  retrocession 
for  planninir-  preparation  or  concurrent  jurisdiction  operations^ 

((J)  Provisions  be  made  for  Pedei-al  corporate,  or  charter  status  for 
intertribal  or-ranixat ions  ( perm issive,  not  mandatory) . 

<T)  There  Ix-  tribal  consultation  with  Stale  and  county  governments 
coi^.ceminiT  transition  activities  (no  veto  role^  however). 
(  <  )^  Tl^o  Secretary-  of  tlie  Interior  : 

(//)  Act  wirliin  00      ys  on  a  plan  or  it  is  automatically  accepted; 
(i^>)  Hase  nonaccoptanre  only  on  an  inadequate  plan: 
( ^)  Delineate  specific  reasoi^s  for  any  nonacceptance ; 
(^/)  Within  00  days  after  passa^je  of  the  Act,  the  Secretary  of 
tlie  Interior  draft  detailed  standards  for  dcterminin<r  the  adequacy 


>^  Atr^KO  T,T«Xc  Korf-r*  4  r^r^^rt.  exhibit  20. 


ERIC 


209 


or  inadequacy  of  a  tribal  plan.  Such  standards  sliull  be  submitted 
to^^Congress  who  shall  have  60  days  to  approve  or  disapprove  such 
standards.  it 

(9)  Any  nonacceptance  of  retrocession  by  the  Secretary  of  the  In- 
terior be  directly  appealable  to  a  three  judge  district  court  in  the 
!District  of  Columbia  ;  and 

The  Department  of  Interior  be  obligated  to  pay  aril  reasonable  at- 
torney fees  as  determined  by  the  Federal  court,  except  where  such 
appeal  is  deemed  bv  the  court  to  be  frivolous,  -,•      j  -u 

(10)  Once  partial  o-  complete  retrocession  is  accomplished,  the- 
*  Federal  Government  be  under  a  mandatory  obligation  to  defend  tribal 

jurisdiction  assertions  whenever  any  reasonable  argument  can  be  made 
in  support  of  them.  ^ 
This  recornmendation  is  supported  in  concept  by  task  forces  2,  4,  7, 
and  9.  ■ 

It  is  also  supported  bv  most  tribal  groups,  and  national  Indian  or- 
ganizations siic}-  as  XCJVI  and  I^TCA.  The  special  report  of  North- 
west Affiliated  Tribes  directly  supports  the  recommendation;  other- 
tribal  reports  also  lend  credence  to  the  recommendation.  The  recorn- 
menda*'»-2rn  in  major  ways  parallels  S.  2010,  which  was  dr&,fted  w5th 
maiaLi  Jjadian  input  under  the  auspices  of  the  K"ational  Congress  of 
j^J^erican  Indians, 
ii-    The  difference' between  tliis  recommendation  and-S.  2010  relates  pri- 
^marily  to  financial  and  technical  support  prior  to  retrocession^  and 
restrictions  on  Secretarial  discretion. 
,  Since  the  196S  amendment  provided  for  a  retrocession  process,  ret- 
rocession^ has  occurred  in  five  situations.  The  experiences  of  those 
tribes  that  participated  in  retrocession  strongly  indicates  a  need  for- 
resonrces  from  the  beginning.  Some  tribes  with  existing  justice  sys-  - 
tems  probably  can  immediately  move  into  a  fizll  retrocession  sitiia- 
tion-  Other  tribes  may  have  the  need  for  preparation,  planning,  train- 
ing and  long  term  piecemeal  implementation-  A  significant  problem 
identified  in  both  the  Xevada  retrocession  experience  and  the  Me- 
nominee restpration/retrokression  experience  is  the  indefinitiveness  that 
occurs  during  the  ti^ansition  period.  This  transition  needs  to  be  planned' 
for^  and  ttie  States  and  counties  need  to  be  consulted  with  so  that  they 
;understand  whatever  responsibilities  they  may  retain  and/or  at  what 
point  their  responsibilities  in  part  or  in  full  may  end-  -Many  of  the 
^  ^smaller  tribes  indicated  that  they  may  wish  to  retain  certain  functions 
of  the  States  and'counties.  and  only  seek  partial  retrocession.  In  these 
divergent  situations,  consultation  is  essential. 

In  the  Xevada  retrocession  situation,  approximately  1  year  passed' 
from  the  time-  the  State  offered  to  retrocede  and  the  time  t-hat  the 
United  States  accepted.  In  this  interx-ening  period,  great  uncertainty 
occurred.  Litle  or  no  funds  were  made  available  to  the  Xevada  tribes 
to  plan  for  transition,  and  when  the  TJnited  States  accepted  the  retro- 
cession offer,  retrocession  occi^red  immediately  leaving  the  tribes  ill- 
prepared.  This  situation  argues  for  both  limitations  on  the  actions  of 
the  TJnited  States  and  for  significant  preparation  end  transition 
assistance. 
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D.  TUB  1»G8  CIVIL  lUGIITS  ACT  :  laiMXTNTTS-,  JTJOICI.VL  ItEVIEW, 

•  In  196S,  Conrrress,  for  the  first  time,  enacted  lei^islation  specificiilly 
5mposin£?  restraints  upon  the  operations  of  tribal  ^ovemmcnt--*^*'  r>ur- 
■  in£r  this  lime,  there  \vere  virtuallv  no  statutory  cjuidelines  of  constitii- 
ti«Mial  restraints  upon  the  sovcmments  of  the  tribcs.^^-  Title  II  of  the 
196S  Givil  Ivi<?hts  JVct  trucked  the  provisions  of  the  first  10  amend- 
ments to  the  United  States  Constitution  ^vith  certain  minor,  but  si^iti- 
-cant,  dilf erences.  The  i^rovisions  of  title  II  are  as  follows : 

Sec.  202.         Indian  tribe  in  exercising  powers  of  se'if^soverxinient  sboll—  

1.  make  or  enforce  any  law  problbitins  the  free  exercise  of  relij^ion  or 
abridsins  tbe  freedom  of  speecit,  or  of  tlie  press,  or  ttie  rij;bt  of  tHe  people 
peaceablv  to  as:semble  and  to  petition  for  a  re<iress  oE  ^n^ie^-ances ; 

^  violate  the  ri?:lit  of  Oie  people  to  be  secure  in  their  persons,  Houses, 
papers,  and  effects  a^rainst  unreasonable  searcli  and  seizures,  nor  issue  war- 
rants, but  upon  probable  cause,  supported  by  oath  or  affirmation,  and  pai> 
ticularly  describing  the  place  to  be  searched  and  the  person  or  tning  to  oe 

3,  subject  any  i>erson  Tor  tiie  same  offense  to  be  twice  put  in  jeopardy; 

4  compel  anv  person  in  anv  criminal  case  to  be  a  witness  against  nimseir  ; 

5  tat:e  any  private  property  for  a  public  use  without  just  compensation; 
C   deny  to  anv  person  in  a  criminal  proceeding  tbe  ri^rbt  to  a  speedy  an<i 

public  trial,  to  be  informed  of  tbe  nature  and  cause  of  tbe  accusation,  to  be 
confronted  witb  the  witnesses  a^rainst  bim,  to  have  compulsory  process  xor 
obtainin^r  witness  in  his  favor,  ana  at  bis  ov%ti  expense  to  bave  tbe  assistance 
of  counsel  for  bis  defense :  _         -  ^ .  ^         ^  ^ 

7  require  excessive  bail^  impose  excessive  £nes^  xnflict  cruel  an<t  unusnal 
punisbmenttJ,  and  in  no  event  impose  for  conviction  of  nny  one  offense  any 
I>enalty  or  pimisbment  greater  tban  imprisonment  for  a  term  of  aSl^  irontbs 

or  a  fine  of  ^50O,  or  botb ;  ^  ,  *  4.„ 

S  denv  to  any  person  witbin  its  jurisdiction  tbe  eaual  protection  of  its  law 
or  deprive  any  person  of  liberty  or  property  without  due  process,  of  law; 

1^.  pass  any  bill  of  attainder  or  ex  post  facto  law :  or  ^  ^^^^^^^^^^ 

10  denv  to  any  person  accused  of  an  offense  punishable  by  imprisonment 
tbe  ri^rbtr  upon  recinest.  to  a  trial  by  jury  of  not  less  than  six  persons. 
Skc  2()3  The  privile^^e  of  tbe  writ  of  habeas  corpus  shall  be  available  to  any 
person,  in  a  conrt  of  the  United.  States,  to  rest  the  legality  of  his  detention  by 
order  of  an  Indian  tribe* 


The 


'he  primai-v  di£Fereiice  Ijctween  this  Ieo:islation  and  tue  Bill  or 
j.vx'^ht3  lies  in.":  (1).  the  oini^ssion  of  lantzxit\c:c  i:>rohibitin2:  the  tribar 
Sovei-nnients  from  tl>e  cstabHsh:iiciit  of  religion;  (2)  specifically  pro- 
viain-r  tiiat  persons  in  crim:nal  i>roceoci i.n<r.s  may  be  represented,  by 
counsel  retained  at  tlioir  own  exijonse;  (3)  the  limitaticns  imposGd 
upon  the  penal  powGvs  of  Indian  tribes  in  criminal  proceedings;  and 
(4:)  the  provision  oxtcndinn:  to  any  person  accused  of  an  offense  pimish.- 
able  by  imprisonment  the  riirht  to  a  trial  by  ]ur . . 

Hmictment  of  this  le.irislar i' )n  followed  some  7  years  of  hearings  and 
consitlcrution  bv  the  Senate  Siibcnmmirree  on  Constitutional  liights. 
Oespite  the  I®n'ir  ircstation  period,  it  appears  the  legislation  was  en- 
acted with  some  haste  as  an  amonvlnient  to  tlic  General  Ciir-il  Kights 


Act  of  10GS.=^'= 


The  Indian  titles  of  the  19G3  Civil  Itights  Act  ftitlesJCI  througli 
VII)  are  an  amalgam  of  some  eight  Senate  bills  and  one  Senate  reso- 

-1"  Title  IT  Act  of  Anr.  ll.ir.';-«.  S2  Stnt.  TT  f  2."  T.T.S.C.  in02.  ino.'?'). 

3ti  j*^^  ,]i<{^ii^.sIon  pnrr  .\  tit"  This  cliTi  T't  fr.  I-f>--:n!  Sr.iitir*  ol"  Trihril  <  ;*>vf»rnTnont*i.  pp.  14— ir;. 
3^=  Eiirnctt    A.  IIIa.:orlca.l  Anal^slis  of  tte  X90S  "Indian  Civil  Rlgbts  A.ct'-,  9  Uarv.  J. 
05-  C1072). 
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lution  introduced  in  the  first  session  of  die  S9th  9?n<n-ess.^"  S-  961 
•xronld  lm\'e  simplv  provided  "tliat  any  Indian  tnbe  *  *  *  sliall  be  sub- 
ject to  the  same  limitations  and  restraints  as  thoss  ^'hich  are  imposed, 
^on  the  Government  of  the  United  States  by  the  United  ;^tates  Con- 
rstitution.-'  S.  962  would  have  pro^-ided  any  person  convicted  in  an 
Indian  court  ^vho  claimed  a  deprivation  of  a  constitutional  n^^ht  a 
■ri<^ht  of  appeal  to  the  U.S*  district  court  %vith  a  trial  de  novo*  -^d 
.SrOCS  \TouIci  have  authorized  and  directed  the  Attorney  General  of 
the  United  States  to  receive  and  investigate  any  written  complaint 
filed  bv  an  Indian  who  alleged  der^rivation  of  any  ri^ht  conferred  upon 
a  citizen  of  the  United  States  either  by  the  laws  or  the  Gonstitution  of 
the  United  States*  and  upon  £-^Kiin^  of  such  a  deprivation,  would  have 
rauthorized  arid  directed  li5m  to  institute  such  legal  proceedings  as 
onifrht  be  necessarv  to  vindicate  that  right. 

When  the  legislation  was  finally  enacted,  the  sweeping  general  ap- 
plication of  the  United  States  Constitution  to  tribal  orovernments  was 
-dropped  in  favor  of  statutorily  defined  rights  and  limitations  parallel- 
ing the  provisions  of  the  first  \0  amendments  to  the  U,S,  Constitution 
*bnt  modified  to  fit  the  tribal  circumstances:  the  general  right  of  appeal 
with  trial  de  novo  was  dropped  in  favor  of  an  abbreviated  provision 
-extending  the  privilege  of  the  writ  of  habeas  corpus  to  any  person  to 
test  the  legality  of  his  detention  by  order  of  an  Indian  tribe ;  and  the 
provisions  of       963  authorizing  the  Attorney  General  to  investigate 
'Complaints  of  deprivation  of  rights  and  bring  legal  actions  were 
dropped  entirely. 

The  S-year  history  of  this  legislation  has  revealed  several  problems* 
'Three  of  the  task  force  reports  devoted  extensive  consideration  to 
these  prohlems  and  numerous  recommendations  were  posed,^^* 
z     -A.mong  the  problems  discussed  are  the  following : 

1*  I>e5pite  the  fact  the  jurisdictional  provision  for  reWew  in  Fed- 
eral court  is  limited  to  habeas  corpus,  the  courts  have  in  fact  taken 
jurisdiction  over  a  nearly  limitless  range  of  cc-mplaints  including  elec- 
tion dir^jDutes,  apportionment  of  voting  districts,  membership  rights, 
conduct  of  tribal  officials  in  tiieir  official  dealings  which  may  exceed 
The  authoritv  vested  in  them  under  tribal  constitutions  or  may  deviate 
from  procedures  required  by  such  documents^  procedures  involving 
assignments  of  tribally  owned  property  for  individual  use,  orders  of 
tribal  councils  excluding  certain  nonmembers  fi-om  the  reservation. 
On  the  other  hand,  other  decisions  have  dismissed  complaints  involv- 
ing similar  issues  as  being  internal  political  disfjutes  beyond  the  jurls- 
-diction  of  the  court.  "While  the  courts  have  been  unanimous  in  ruling 
that  their  jurisdiction  is  not  limited  to  habep,.s  corpus,  there  clearly 
appears  to  be  confusion  as  to  the  correct  reach  of  their  jurisdiction. 

ii.  The  courts  have  been  iiiconsistent  in  their  holdings  os  to  the 
legal  standards  which  should  be  applied  to  the  actions  of  tribal  gov- 
ernments. A  few  courts  have  held  that  t]ie  Act  S7mp]y  made  applica- 
ble to  the  tribes  the  provisions  of  the  Bill  of  Rights  of  the  U.S. 

^  S-  001  throuxrli  S,  OCS  anfl  S.J.  Res.  40,  SOtb  Consr-,  1st  soss,  For  the  text  of  tbC5:e  bills 
And  th*^  resolution^  see  tienrlncs  before  th•^  Subeonimlrt*^e  on  Consritiirional  Ri^rht??  of  tlie 
Senate  Conrmittee  on  the  Jiidlcinry.  Uvl*X  Juno  :>2,  H:;,  24  and  .  xnG.>;  Kor  n.  dlsciiRsion  of 
•  Jtiris^<IIct!nnal  problem**  arlslnsr  i'rf*zn  IM^.  s:>-2S<>,  see  particularly  tli^  Summary  K#*port  on 
the  Constitutional  Twi;rhts  of  tli*?  wVmerican  Indian,  prepared  by  the  stalT  of  the  Subcommittee 
on  Constitutional  ICi?:hts  of  the  Senate  Commit te*>  on  the  Judiciary.  G— 14  (1004). 

Tnsk  T'oiee  Xo_        pp.  27—37;  Xasl;  Force  Xo,  4»  pp.  1129—140;  Ta^^k  Force  N'o.  O,  pp* 
5T— 4^;,  S7-l?l  and 
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Constitution,  TTowevor^  the  l)ottor  rea.^ono'I  cnsos  ancl  tlic  weijrht  of 
authority  has  taken  tlie  view  t}iat  tlie  Act  did  not  incorpor-<ite  the 
whole  panoply  of  Federal  constitutional  laws  but  tliat  tiie  actions  ojT 
tribal  orovernments  must  be  measnrod  "*in  li^rht  of  tribal  practices" 
and  that  ^^essential  fair-noss  in  the  tribal  context*  not  procedural  punc- 
tiliousness* is  the  standard  a^rainst  which  the  disputed  actions  must 
be  measured.^*  Variations  from  standard  requirements  of  i^ederal 
law  have  been  sanctioned  in  matt€»i-s  involvin<>:  appoi-tionment-  of  elec- 
tion districts  within  a  reservation  ami  in  the  determination  of 
eli<ribility  to  vote  in  tribal  electioi*:?;.^^"  Sncli  flexibility  in  the  aj^pii- 
cation  of  this  law  is  clearly  necessaxn,'  and  desirable. 

There  is  a  <rrowin*r  bocW  of  law  under  the  IHBS  Act  that  requires 
exhaustion  of  tribal  remedies  before  an  action  will  be  entertained  in 
Federal  court,^^^  Plowever.  the  decisions  have  not  been  consistent.  Xhe 
requirement  of  ^•exhaustion""  parallels  Federal  requixx*ments  that 
before  Federal  courts  will  take  jurisdiction  over  matters  which  shoxild 
be  determined  in  State  forums,  the  plaintiff  or  complainant  must 
sliow  either  that  he  has  sousrht  relief  before  the  appropriate  State 
agencies  and/or  courts  or  that  it  would  be  fruitless  to  attempt  to  ob- 
tain relief  from  those  sources, 

Tliis  rule  is  premised  on  the  recopmition  that  local  ^rovernments 
should  resolve  problems  of  a  local  nature.  Federal  intervention  sJiould 
occur  only  wheri  it  necessary  to  vindicate  a  federally  protected  ri^rht, 
and  then" only  after  a  clear  demonsti^ition  that  the  local  government 
will  not  act. 

It  vvas  not  the  intent  of  Con*2ri'05=s  when  it  enacted  the  106S  Civil 
!Ri<rhts  -:Vct  to  make  Federal  courts  ironeral  overseers  of  tribal  <rov- 
ernment.  It  is  extremely  important  that  the  principle  of  exhaustion, 
of  tribal  remedies  ^jc  strictly  adhered  to  by  the  Federal  courts  in  every 
proceedin<r  under  this  Act. 

4.  Tribes  have  always  enioyed  sovereiirn  immunity  under  tlie  law.^^^ 
It  has  been  held  in  several  cases  that  this  immunity  was  waived  by 
tiie  lf>r>8  Act.  The  most  excessive  application  of  this  **waiver''  doc- 
trine is  a  holdinir  by  a  XJ.S.  district  court  authorixin<r  a  suit  for  mone- 
tary dama^rcs  airainst  a  tribe  for  the  conduct  of  a  tribal  police- 
officer  in  makinir  an  arrest. 

X^othinir.  in  the  leirislative  history  of  this  Act  even  conceivably  su<r- 
presto  that  Conirress  intended  to  subject  Indian  tril>es_to  suits  fot^ 
monetary  damajres.  PZvery  irovernmental  eiitity  in  the  Ignited  Statos 
reserves  to  itself  the  autliority  to  deteiTnine  the  extent  to  which  it 
subjects  its  public  treasury  to  private  claims.  The  Ignited  States 
Grovemment  has  not  authorized  monetary  claims  aijainst  the  Oov- 
ernment  for  everv  violation  bv  a  Federal  official  of  a  riffht  protected 
by  tlie  T^.S.  F>iir  of  Ki.£?htS- 

Hoth  the  I>epartment  of  the  Interior  and  the  Department  of  *Ins- 
tice  have  forcibly  ar£ruf'^d  that  tlic  IOCS  Act  did  not  waive  the  general 

^"^r-  Zfr^Ourdi/  ^.  Steele,  --55^  K.  Snpp.  C2f>.  Ono  (O.  TTtnh,  1073).  rcv-d.,  2a  (lOtti  dr., 
10T4K  " 

nrrTff  yr,  r',.<^..  r*.  2*1  TrMl  (fitU  flr_  TOTHK 

\r^*it*:fi^d  Tr**n*i   v.    f^sfnUt   S'inuj-  Trif^*^  r.OT  7^.   2'T   mil    CSirli   r*lf-_  lOTrj). 

.--i^  r\5r.  V.  r^.S:.  rhJrTiTu  nu'f  rjunrnntrr  CTn^^  nAf>  H.S.  50r;  (^1040). 
^  L^ncnHston  v.  L^ecJcity,  004  F,  Supp.  370  ( D.  X,M.,  1071), 
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immrmity  of  tribes  from  suit-^-^  In  concluding?  that  tribal  officiali> 
should  be  subject  to  the  same  Judicial  restrtiints  as  are  State  officials 
and  no  more.  They  were,  of  course*  reco^rnizinsj  that  extra-le^nral  and 
abusive  conduct  by  tribal  officials  would  subject  them  to  ptrsoixal  lia- 
bility under  the  same  lefcal  theories  that  State  officials  are.  The  Com- 
mission believes  that  this  is  the  cot^^ect  approaclu 

-5.  Section  202(7)  of  the  Act  (25  U.S.C.  1302(7))  provides  that  no 
i:ribe  shall  impose  punishment  upon  any  pei-son  jzri'eater  than  "im- 
prisonment-'  for  6  months  or  a  fine  of  $500,  or  both.  Section  202(10) 
of  the  Act  provides  that  "any  person  accused  of  an  offense  punish- 
iible  by  imprisonment'*  shall  have  the  riirht  to  a  trial  by  jury. 

The  limitations- imposed  upon  tribal  p<^nal  power  are  the  sarno^  as 
that  imr>osed  upon  Federal  majristrates  hearinor  petty  otronses  in  I  -S. 
-district  court.  It  is  well  established  that  there  is  no  constitutional  riirht 
to  a  trial  by  jury  for  petty  offenses.  Thus,  this  Act  imposes  upon 
tribes  an  oblipration  not  imposed  upon  either  State  or  Federal  irov- 
ernments.  2so  matter  how  short  the  potential  jail  sentence,  a  defend- 
ant before  a  tribal  court  is  presumably  entitled  to  a  trial  by  jur?^. 

Tribal  courts  presently  handle  a  caseload  in  excess  of  80,000  cases 
per  vear.  It  is  well  known  that  if  jury  trials  were  liberally-  sought, 
tlie  tVibal  judicial  system  would  quickly  break  down.  Section  202(10) 
of  the  196S  Act  miist  be  amended  to  restrict  the  cases  in  which  jury 
trials  mav  be  demanded- 

6-  Bv  the  same  token,  the  penal  limits  placed  upon  tribal  courts 
are  not  considered  to  be  realistic.  T^ittle  consideration  went  into  the 
establishment  of  these  limits.  Amouir  other  fa<-tors  whicli  apparently 
played  a  part  in  tTTe  devolopr.ient  of  this  7:>rovision  was  tlie  notion 
thaV  tribal  courts  trivditionally  did  not  impose  sentences  in  excess^  of 

months  or  $500.  Tlie  Senate  bill  proposinir  reform  of  title  IS  X.  .S- 
Code  (S.  1,  04th'"  Con<r-  1st  sess,)  would  increase  the  fine  poten- 
tial  to  S5^000.  Task  Force  Xumber  Two  recommended  tiiat  section 
202(7)  be  amended  to  x>i*ovide  for  tines  of  $1,000  and  jail  sentences  of 

1  vear.  s  *  ^ 

7,  A  problem  area  not  dealt  with  ui^der  the  106S  Act  but  one  which 
poses  irreat  difficulty  to  both  tribal  nnd  State  <rovernments  is  the  ex- 
tent to  which  the  laws  of  tribes  and  the  jucl^rments  of  their  courts 
will  be  recoimized  by  State  or  Federal  courts.  There  is  a  reciprocal 
<j  nest  ion  re<rardin^r  the  extent  to  which  tribal  courts  must  recognize 
the  laws  and  judirments  of  States,  .       .  : 

Two  legal  concepts  provide  a  foundation  for  discussion:  (1)  full 
faith  and  credit,  and  (2)  comity.  Ar*  excellent  discussion  of  the  law  on 
this  subject  is  contained  in  appendi:>c  XIII  of  Task  Force  Xumber 
Two  report.  An  early  Supreme  Court  decision  held  that  certain  legal 
acts  of  the  Cherokee  Xation  were  entitled  to  full  faith  and  credit  on 
the  theory  that  the  government  of  that  tribe  base  a  relationship  to 
the  XJnited  States  similar  to  that  of  a  territorial  governmeiit.^""  A  sim- 
ilar position  was  adopted  in  other  Federal  decisions  in  the  late 
ISOO's.^'^^  In  recent  oases,  a  similar  theory  has  been  adopted  by  some 


^  Task  Force  Xo,  4  Report,  px>.  13€>-137 :  Taslc  Force  Xo,  O  Report,  app.  II,  part  V» 
=  Xask  Force  N'o,  2  report,  p. 
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courts      but  rejected  by  otliers.^^^  Regardless  of  theory,  it  is  clear  that 
some  courts  are  givhi^  due  cognizance  to  orders  of  tribal  courts 
and  some  are  not. 

The  refusal  of  some  States  to  recognize  the  laws  of  tribf-?  and  the 
orders  of  their  courts  is  clearly  harmful  to  both  the  tx-ibes  fizrl' zho- 
States.  It  should  be  noted  that  tribes  generally  are  recogriiziiig  luTefuI 
orders  of  State  courts  when  an  appropriate  request  is  made."^-^ 
Clearly,  the  interest  of  orderly  administration  of  the  law  requires  that 
both  tribes  and  States  respect  laws  of  each  other. 

The  Comn>ission  recommends  the  followin^r  amendments  to  title  IX 
of  the  196S  Civil  Rights  Act : 

1*  Con^rress  enacL  provisions  to  make  it  crystal  clear  that  this  Act 
was  not  intended  as  a  general  waiver  of  sovereign  immunity^of  tlie- 
tribes.  The  holdin*r  in  Lo7\cassio^h  v.  Leehlty.  3:34  F.  Stipp.  370  (D... 
X.^r.,  1971)  autlioriy:i n <r  a  money  judirment  against  the  tribes  should 
be  specifically  rejected  by  Conirress.  ^\nn^e  the  courts  must  have  au- 
thority to  enforce  sub^^ta'iitivc  aspects  of  the  Act  (as  limited  b3-  the 
recommendation  above)  •  Indian  tribes,  like  any  other  ^rovernments, 
must  have  sovcrei<m  immunity  and  some  protection  for  their  ofiicers 
if  thev  are  to  be  nblo  to  <rovorn  fairly.  PIquitable  actions  such  as  man- 
damus aprainst  tribal  officials  may  be  permissible,  but  they  should  be 
immune  from  money  judirnients  when  they  work  within  tlieir  scope  of 
dntv.  In  this  respect  thoy  slionld  be  in  the  same  position  as  State  and 
Federal  officials:  i.e.*  protected  when  actin^r  within  the  scope  of  duty 
brit  pei-sonally  liable  when  acting  beyond  or  outside  their  defined' 
scope,  of  duty. 

f2.  The  jurfsdictional  provisions  of  tliis  Act  bo  reexamined,  PTabeas 
corpus  review  is  tl>e  only  j nris<lictional  provision  now  included  in 
this  Act.  yet  thp  courts  liave  assumed  jurisdiction  over  a  broad  ran<re- 
of  action^  which  do  not  involve  detention*  As  the  situation  stands^ 
the  jurisdictional  reach  of  Federal  courts  and  the  reinedial  ordei-s 
which  they  feci  free  to  enter  is  virtually  unlimited.  This  is  in  complete 
contrast  to  all  other  Federal  civil  riirhts  le<rislation. 

3.  The  pai^  of  this  Act  providin<r  for  a  riirht  to  trial  by  jury  be  _ 
amended  to  specify  that  the  ri^rht  <2niaranteed  by  this  subsection  shall 
only  be  applicable  to  offenses  which  if  chariiecJ  in  a  Federal  court 
would  be  stibject  to  a  riiiht  to  trial  by  jur>*.  As  s-.ction  202(10)  pres- 
ently reads  the  ri^rht  to  trial  by  jur\-"would  theoretic^xlly  apply  to  al- 
most every  offense  a  person  mi;2:ht  be  charged  with,  no  matter  how 
sli^rht  the  penalty.  ,     .  .  * 

A-,  The *pro visions  of  the  Act  limitin<r  the  penal  authority  of  a  tribe- 
to  fines  of  $:>00  or  6  months  imprisonment,  or  both,  should  6e  amended 
to  increase  these  figxires  to  fines  of  $1,000  or  1  vear  imprisonment,  or 
both. 

5-  That  section  1738  of  title  CS.  U.S.  Code,  should  be  amended  to 
specifically  include  Indian  trib?s.  among  those  governments  to  whomi 

Jim  T.  err  rinanrHaZ  aorr>.^  ST  So.*?  I>.2a  751  (19T5)» 

/^^ijaj/  V.  JfilTer,  TO  Aris:.  rs.^O.  222  P.2d  (1O50;. 

3=^  State  V.  K'lileu,  ST  X.M.  275,  r>n2  X'.  2a  204  (lOT-rS). 
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full  faith.  aiKrl  credit  *tii  b<i  given.  The  purpose  of  tliis  amendment 
Tv'ould  be  to  clarify  and  reinforce  the  rulings  of  the  majority  of  courts 
to  the  e:£ect  that  Indian  trib."*s  are  on  the  same  footing:  as  States  and 
terxitG  •  lor^  with  respect  to  the  application  of  full  faith  and  credit 
*  princir  le-  . 

G  .  •  -s  ariiend  title  II  '  the  lOGS  Civil  Ki<2:h ts  Act  to  provide  a 
mechanir-^*^  for  limited  appr::"-  ro  United  States  districc  courts  after 
exhaustion  of  all  avaiL-\!o  *  •  :  "^rnedies.  The  need  for  such  a  pro- 
vision is  directLy  related  to:  (a  rl'  Commission  recommendation  for 
accordin<]r  full  faith  and  credit  ^  -  ibal  lavrs  and  coxirt  judgments; 
and  (2)  to  the  expandin^^  role  of  trioes  in  civil  and  criminal  matters  in- 
volvin^r  non-Indians,  TKis  legislation  should  adhere  to  the  following" 
principles  r 

(a)  Existin<r  Federal  law  permits  Federal  courts  to  review  the 
jud^ments^of  St^te  courts  for  matters  involving  questions  arisinp^ 
under  the  lJ.S.  Constitution  or  Federal  statutes.  The  limited  rinht 
of  appeal  proposed  in  this  part  would  authorize  Federal  court 
review  of  tribal  court  decisions  in  both  civil  and  criminal  matters 
in  extraordinary  circumstances  involving  a  prima  facie  showinir 
of  a  denial  of  due  process  (fundamental  fairness)  or  denial  of 
equal  protection,  and /or  when  the  amount  in  controversy  exceeds 
a  specified  amount,  (SlO.OOO). 

^(6)  Section  20p>  of  title^II  of  the  IDOS  Civil  Tti^rhts  Act  (25 
XJ.S.C.  1303)  which  extends  the  privilee:o  of  the  writ  of  habeas 
corpus  to  test  the  leirality  of  detentions  by  order  of  Indian  tribes 
be  amended  to  provide  a  limited  right  of  appeal  from  final  orders 
or  judirments  of  tlie  hiirhest  court  system  of  the  resi^octiv^e  tribe 
in  both  civil  and  criminal  matters. 

(c}  Appeal  to  the  Federal  court  not  be  allowed  nntil  the  pe- 
titioner has  exhausted  all  available  tribal  remedies.  This  "exhans- 
tion*'  requi^-ement  include  nil  tribal  appellate  T-emeflie.=;  incluflin^r 
appeals  to  reirional  intertribal  courts  of  appeal  should  the  tribes 
elect  to  enter  into  such  intertribal  compacts.  The  requirement  for 
exhaustion  should  be  ri.£ric?ly  enforced  by  the  courts. 

The  review  not. turn  on  procediii-al  requirements  but  rather 
be  pj-emised  on  fundnraental  fairness  based  on  the  entire  record. 
This  amendment  follow  tht;  rule  laid  down  in  cases  that  this  Act 
did  not  ■^•blanket  in''  the  entire  body  of  Federal  case  law  but  pro- 
vides for  interpretation  in  a  manner  consistent  with  the  needs  and 
customs  of  tribal  institutions. 

SxAXTJS  OF  Tribal  Goverxme^cts  Axn  xjtk  Dt:lt\-erv  o^-  Skrvtcks 

A.  FEOKKAn  nO>rRSTTC  ASSISTAXCK  'PBOOR.\:\r  DKI^rvT^RY  S^'STEMI 

In  its  first  definitive  statement  on  the  question  of  Federal -Indian 
relations,  in  the  landmark  case  of  TToT^Ci^sf^r'  v.  f^cor^r/Ja^  the  United 
States  Sizpreme  Court  articulated  the  most  basic  theory  of  Federal - 
Indian  law — that  Indian  tribes  arc  "distinct,  independent  political 

a="31  i;.S.  (6  Pet.)  51;;  (1S32). 
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lias  never  been  overruled  by  con^res: 
decision,  and  indeed.  Federal  law  and  policv  continues  to  reco^niize 
Indian  tribes  as  independent  ^^clf -governing  political  entities  witbin  tJie 

Federal  pvstem.  .       ,    .  ir 

The  extent  to  which  tribes  can  fully  exor<-isc  their  pcwors  of  self- 
«-ovemment  is  larjjelv  dependent  on  con.irrcssional  a(  tion  T.vhich  is 
consistent  with  Federal-Indian  policy  articulatea  m  11  orcr.^fer^ 
ever,  analvsis  of  the  status  of  tribal  orovernments  within  tlie  P  cderai 
<lomestic  assistance  proccram  deliver:/  system  leads  to  the  conclusion 
that  Congress  and  its  numorous  congressional  coinmittoos  cstii^>hsliod 
to  deal  in  a  comprehensive  mam 
responsibility  have  not  always  1 

tribal  govemments  in  creating  .  ^  i 

domestic  iissistance  proirrams.  Thus,  consideration  of  tribal  govern- 
ments as  constituencies  eliiiible  for  Fe<lcral  programs  is  often  lacking 
in  the  plannin<r  staires  of  proposed  Fedei-al  program  legislatKm,  and 
as  a  re-ult.  Fodcrarprotrrams  intended  for  all  I'nited  States  oitii^ens 
<lo  not  reach  tbe  total  tariret  population  intended  to  be  serviced  under 
anv  particular  act.  The  problem  is  further  compounded  by  a  lack  of 
^udic-ienr  ronirressional  irnidanc-t'  to  execut?'.e  agencies  cliarged  with  the 
responsibility  of  sc-i  vico  delivery.  As  a  result,  authorizing  legislation, 
prorrram  acts,  and  associatofl  adurmistrativo  regulations  of  Fedei-al 
don7estic  ass!stan<-c  proorrams  may  fail  to  specify  tribal  government 
<-liiribtlitv  to  cron*-o  fldivery  syste'ms  \vhic-h  force  tribal  governments 
to  come 'un<ler  tlio  .inrisdict io*n  of  State  and/or  local  governments. 
Xor.  onlv  do  sucli  ixviuirements  clearly  thwart  the  ability  of  the 
tribal  <rovernment  to  provide  services  to  its  tribal  memliers,  Imt  these 
regularions  often  act  to  extend  State  or  hxial  government  jurisdiction 
within  the  exterior  boundaries  of  the  reservation.  Since  an  integral 
aspect  of  tlio  Federal  p<ilicy  towards  Indian  tribes  is  tlie  guarantee 
of  independence  from  State  iurisdiction  and  authority,  it  follows 
accordinirlv  that  tribal  participation  in  Federal  domestic 'assistance 
pr;)gran\'s  s^-  Milcl  not  be  conditioned  on  State  involvement  in  the  de- 
liverv  of  .  ices. 

Tribal  govei-nments  are>  recognized  as  eligible  prime  sponsors  for 
a  number  of  Federal  domestic  assistance  xerograms.  The  extent  to  which 
tribal  £z:overnments  have  taken  advantage  of  tlie  programs  avaihible 
to  them  has  been  largely  dependent  on  tiie  tribal  government's  access 
to  Federal  program  information.  Tiiis  access  is  limited — most  tribes 
tlepend  solelv  on  the  receipt  of  the  Catalog  of  Federal  Domestic 
Assistance  Xerograms,  which  details  some  1,030  programs  available 
to  State,  local,  and  tribal  governments.  Often,  however,  tribal  govern- 
ment elisribilitv  for  any  liarticular  domestic  assistance  program  is  not 
specificdTand  thq.  tribe"has  no  means  of  ascertaining  statutory  barriers 
in  tlie  authorizing  legislation  or  program  act  which  would  prevent 
tribal  governn^ont  eligibility  for  a  given  program.  A  bill  introduced 
in  the  .^4-th  Congress—the  P^ederal  Program  Information  Act  (Senate 
bill  S.  32S1),  if  enacted  would  have  create<l  a  data  ba^e  of  all  Federal 
domestic  assistance  programs,  and  provliled  coniifrehensive  coverage 
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of  antiiorizing  legislation,  pro^^ram  acts,  and  administrative  regula- 
tions. -This  bill  liad  the  potential  of  increasing  the  How  of  Federal 
program"  information  to  tribes,  and  if  properly  constructed,  would 
specify  tribal  government  eligibility  as  \^ell  as  administrative  require- 
ments  which  might  affect  the  prime  sponsorship  status  of  the  tribal 
go vemm ent ,  In  order  for  tribes  to  make  effective  use  of  Federal  domes- 
tic assistance  programs  in  achieving  self-determination,  access  to 
Federal  program  information  is  crucial. 

Stcttus  of  T^rzbaZ  CrOveT^Tn^nt  'Wliliirh  tJie^^FederaZ  Do^n^stic 
Assistance  I^TogTaTrv  DelVveTy  Systein^ 

Problems  surrounding  State  involvement  in  the  delivery  of  Federal 
domestic  assistance  programs  to  tribal  governments  stem  from 
variety  of  sources*  In  some  cases,  authorizing  legislation  or  program 
acts  of  an  agency  which  is  charged  with  service  delivery  will  specify 
that  all  programs  offered  by  that  agency  must  be  administered  tlirough 
a<FederaI-State  delivery  system.  In  other  cases,  program  acts  or  ad- 
ministrative regulations  of  such  acts  require  State  passthrough  or 
sign-off  on  tribal  plans,  or  moneys  to  be  directed  to  the  tribal  govern- 
ment. In  such  instances,  even  though  a  tribal  government  mav  be 
eli^ble  to  be  the  prime  sponsor  for  a  Federal  progriim.  the  monevs 
^to  be  received  are  channeled  through  the  State  by  legisiativr^  mandate. 
Examples  of  such  programs  are  the  Food  Stamp  Proixram,  Johnson- 
O'Malley  education  moneys,  title  XX  of  the  Social  Security  Act, 
'Coastal.  Zone  ^lanagement  Program,  and  some  Law  Enforcement  As- 
sistance Administration  programs. 

Still  other  programs,  like  those  offered  by  the  Small  Business  Ad- 
mimstration,  require  a  tribe  to  come  under  State  jurisdiction,  as  eligi^ 
bility  is  conditioned  upon  State  incorporation  of  a  business  or  organi- 
_  5sation,^or  the  State  must  authorize  that  the  enterprise  is  not  an'^arm 
---^Qf  ^he^-tribal  government.  5\ot  only  are  such  programs  in  direct  con- 
flict with  established  Federal  policy  which  would  prevent  the  extension 
of  State  jurisdiction  within  the  exterior  boimdaries  of  the  reservation, 
these  programs  authorize  State  discretion  in  the  distribution  of  Fed^ 
eral  moneys — an  authority  which  has  been  abused  in  manv  instances. 
As  stated  by  the  Papago^ Tribe  of  Arizona,  ''by  granting  States  au- 
thority to  set  standards  of  qualification,  the  Stn.tQ:S  are  given  the  powc;.- 
to  usurp  or  interfere  with  the  sovereign  powers  of  Indian  tribes  to 
govern  themselves  *  *        by  granting  States  final  autliority  to  suit 
standards  of  qualification,  the  Federal  Gov^ernment  is  delegating?  to 
the  States  the  power  to  disqualify  Indian  tribes  from  participation  in 
Federal  prp^rrams  *  *  ^ :  by  granting  States  authority  to  set  stand- 
ards'of  qualification,  the  States  are. given  implied  power  to  force 
Indian  tribes  to  the  jurisdiction  of  State  courts  in  order  to  meet  such 
standards:  and  by  granting  the  State  a  ithority  to  select  the  plannin*^ 
and  funding  agencies  for  Federal  programs,  "the  State  is  given  the 
latitude  to  select  as  such  agencies  either  political  subdivisions  of  the 
State  or  contract  providers  organized  by  special  interest  groups,  both 
of  which  represent  constituencies  inimical  to  or*  in  competition  with 
Indian  interests.^' 


T>^J^^Zx}^  Mel  TonaftTc*>t.  president.  Xatlonal  Conrress  of  American  Indians  froni  tlie 
I^apafiTO  Tribe  or  JLrlzona,  Xov.  3,  1975. 
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Countless  examples  have  been  cited  bv  Indian  P?^Pj:.^^?.^.fi ^^f„^^,^^,\*^: 
nessed  State  abuses  of  authority  -ranted  to  them  m  Federal  doniestic 
assistance  pro-ram  legislation.  These  ill  us tratiozis  t  he 

tobe  in  cliar  violation  of  an.v  role  that  Confess  intended  for  the 
State  in  the  deliverv  of  Federal  clouiestic  assistance  P^^^f "if" 
Indian  communitv  "has  consistentlv  voiced  stron":  support  tor  the 
elimhfatiSn  of  Stites  from  the.  delivery  systorn  of  Federal  aomosric 


a  special  committee  reportin-  to  the  Board  of  Directors  of  the  >.a- 
iiontl  Tribal  Chairmer/s  Association.  In  addition,  extensive  docu- 
m^'tation  of  tribal  views  concerning  Federal  domestic  assistance 
pSS?ams  can  be  found  in  the  Tribal  Governinent  Task  Force  report 
to  the  American  Indian  Policy  Ri-viow  Commission."  - 

\nalv^i^  of  all  Indian  input  obramed  to  date,  as  well  as  consultation 
Tvith  -6ve^ment  omdal-.  leads  to  the  conclusion  that  tribal  -overn- 
monts'nmst  considered  eciual  to  Stare  Governments  for  purposes 
of  direct  access  to  Federal  domestic  assistance  pro-rams.  Tins  tjie 
onlv  lo-ical  action  consisrent  wirh  established  Federal  policv  which 
wo'dd  '^rc^vent  State  j urisdi<.-tion  over  tribal  irovernnuMUs.  and  eluni- 
L'.e  State  abuses  of  auriiority  in  the  delivery  of  I  ederal  domestic 
assistance  proirr-ams  to  Indian  tribes.--'^ 

InequHJcs  of  Popi/Tation  FoT^mxtJa  Grant  GiudcVmes 

Otb-r  proV>lfc^ms  frooMontIv  cited  bv  tribal  governments  in  obtaining- 
Federal  domestic  assi'srance  stem  from  administrative  requirements 
of  Federal  pro-rams  which  condition  eli-ihility  m  formula  -rants 
ba^ed  on  population.  Because  S2.9  percent  of  all  Indian  tribes  have 
populations  of  less  than  1-000  members.=^=  many  tribes  are  forced  to 
form  consortiums  or  intertribal  afTiliations  because  of  a  lack  of  a 
poT>ulation  b:ise  sufiiriont  to  <,ualify  for  Federal  domestic  assistance 
nro-ram-.  Small  tribes  particularly  fall  victim  to. this  stipulation  and 
are  "forced  to  seek  out  other  tribes  with  common  areas  of  need  and  a 
wilVin-ne-s  to  cooperate.  Given  tlie  -eo-raphical  isolation  of  many 
<5mill  tribes  ami  scarce  financial  resources  which  preclude  tra\-eJ  it 
frmoVrofU^n  th:m  not-  a  sheer  impossibility  for  small  tribes  to  identify 
otlier  tribe=;  in  a  similar  situation  and  to  make  the  communicatiori 
necessarv  for  such  an  alliance.  More  importantly,  the  principle  of 
loverei-Vitv  reco-nizes  the  inte-rity  of  a  soverei-n  go^-ernment  to 
form  a^ociations  or  alliances  only  upon  the  discretion  of  the  sovereicm, 
and  not  as  a  function  of  the  administrative  requirements  of  another 
-overnmental  unit.  Thus,  eli-ibility  requirements  such  as  section  96.42 

^  A  pp.  T.  ^h.  TV.  Trlhnl  Onvf-rnnij^nt  T:is=k  Force  report  to  tbe  American  Indian  Policy 

^^A^rrv  Trlhf-s  m  Or.Ifr  bv  T>opnlntlnn  :  -iOTT.  Rorenue  Sbarlng :  or  E:qolvalent  for  Kon- 
Kov«?nue  Sliarlnp  ;  or  State  Alternate  for  Okla.boma. 
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of  tlie  Comprehensive  Employment  and  Training  Act  (CETA)''* 
"whicii  requires  tliat  a  tribe  must  represent  at' least  1,000  persons,  im- 
mediately places  S2.9  percent  of  Indian  tribes  under  the  condition  of 
having  to  form  consortiums  or  intertribal  organizations  to  become 
eligible  for  CETA  funding  and  is  in  clear  violation  of  the  principle 
of  sovereign-chosen  alliances. 

F ederaZ  J^gcTicy  A.dmirustrati'ce  Reguirements 

Oenerally,  Indian  tribal  governments  do  not  have  the  administrative 
mechanisms  and  manpower  available  to  them,  comparable  to  Stare 
and  local  governments.  Thus,  variations  in  funding  cvcles  of  each  pro- 
gram operated,  quarterly  reporting  requirements  "for  each  (many 
tribes  prepare  lOO  reports  annually)"*  j^ck  of  Federal  program  in- 
formation, and  poor  to  nonexistent  BIA  support,  place  a  sta^o-erino- 
admimstrative  burden  on  tribes  for  which  they  are  ill-equippedrSom'e 
measures  have  been  taken  to  respond  to  this  need,  particularly  section 
moneys  appropriated  under  the  Indian  Self-Determination 
and  Educational  ^Vssistance  Act,  which  provide  financial  support  for 
tnbal  government  capacity-building  endeavors.  Although  major  con- 
troversy surrounds  the  amounts  available  to  each  tribe  (allocations 
based  on  population  formulas  derived  from  1970  census  data  which 
IS  grossly  inaccurate  in  many  cases),  tribal  governments  may  now  be 
in  the  position  of  obtaining  the  services  of  civil  service  personnel  for 
much  needed  expertise   and   technical  assistance  imder  the  Inter- 
governmental Personnel  Act  of  1970"=  bv  matching  salaries  with 
moneys  available  to  the  tribe  under  section  104  (a) . 

C oordenatioTt  Among  Federal  A^gencies  Respo7i,^n>Je  for-  Pro^idln-g 
Federal  Domestic  Assi-^tance  Frograms 

Historically,  tribal  governments,  like  State  and  local  governments, 
have  been  confronted  with  a  complex  maze  of  Federal  programs,  each 
of  which  requires  a  unique  accounting  and  administrative  svstem  and 
separate  personnel  associated  with  each  program  unit.  The  result  is 
that  the  tribal  government  must  organize  within  itself  a  separate 
governmental  component  for  each  program  administered.  The  Federal 
Government  has  continually  sought  to  design  a  system  to  deliver  Fed- 
eral domestic  assistance  programs  wliich  would' respond  to  the  com- 
munity needs  of  a  tribal,  local,  or  State  government.  The  Office  of 
MeJiagement  and  Budget's  circular  A— 102  is  an  example  of  such  at- 
tempts— a  procedure  which  would  act  to  reduce  the  number  of  differ- 
ent  accounting  systems   required   for  each  Federal  program  con- 
tracted.33«  Still,  there  remains  a  v£.st  duplication  of  services  and  data 
gathering  efforts  conducted  by  each  Federal  agency,  because  of  the 
severe  lack  of  coordination  exi??ting  among  Federal  agencies  responsi- 
ble for  the  delivery  of  Federal  domestic  assistance  programs.  A  tribe 

»  I»abnc  r^w  93-201.  sec.  fl6.41i. 

App.  XIX.  Tribnt  Of.vernin*>nt  TflKfc  Kor''?'  r<»port  to  tbe  American  Indian  Poller  Review 
Com minxlon.  Jaly  1976  :  Tribal  Government  Surv*-yB.  neiricw 

->e'l<^",^~i^"^-^',~^-**-fl.'^''°-  ^'  ^^"^  '  ^  n.S.C.  4701.  4702  ;  4711-13,  4721- 

"  Office  of  Management  and  Budget  circular  -5c— 102, 
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is  placed  in  the  position  of  having  to  applv  for  as  many  as  10  to  15 
diiferent  programs  even  to  approach  fulfilling  the  need  for  training 
and  technical  assistance.  A  delivery  system  and  grants  procedure  which 
would  allow  coordination  of  Federal  programs  ax  the  local  level,  can 
only  be  eifective  if  the  Federal  agencies  Vvliose  programs  arc  involved 
can  coordinate  the  provision  of^ services  to  be  delivered. 

Joint  Fiirxdlng  S iTnjjIificatioTz  ^Icf 

The  recent  issuance  of  the  Joint  Fundrr.i^,-  Simplification  Act  regu- 
lations (Jutv  30.  107Q)  has  the  potential  of  pr'-viding  meaningful 
mechanisms 'to  the  achievement  of  Indiiin  self-determination.  This 
Act  provides  for  a  forum  in  which  a  tribal  government  can  design  a 
long-range  development  plan  to  be  implemented  tlirough  an  inte- 
grated grants  procedure.  This  Act  was  enacted  by  Congress  on 
December  5,  IDT-i : 

•  *  *  to  enal>le  State  and  local  governments  and  tribal  governments  and 
private  noni>ro-fic  or^ranizatious  to  use  Federal  assistance  more  eCfectivel.v  and 
efficientlv.  and  to  adapt  tliat  assistance  more  readily  to  their  particular  needs 
throusti  *tne  wider  use  oE  projects  drawins"  upon  resources  available  from  more 
tlian  one  Federal  agency,  pro-am,  or  appropriation.-" 

The  process  enabled  bv  the  Act  involves  negotiation  between  the 
tribal  irovcrnment.  the  Bureau  of  Indian  Affairs.  and-Federal  agencies 
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tribal  noverument  reiircsenlatives  to  iuteract  directly  with  FederiU 
a£rencv"representatives.  and  to  secure. the  funding  necessary  from  each 
agencV  to  accomplish  the  goals  outlined  in  the  long-range  tribal  plan. 
I'^pou"' completion  of  the  iicgot iatitju  i>rfjcor^s.  one  integrated  grant  ap- 
plication is  made,  accompanied  by  each  agency's  commitment  for 
funds  and  endorisemcnt  of  the  grant  package.  Finally,  each  Federal 
agency  transfers  the  funds  allocated  in  the  grant  package  to  one 
agencX'  designated  as  the  lead  ncrency  to  administer  the  grant,  ar.d  one 
letter  of  credit  is  issued  to  the  tribe. 

The  fiexibilitv  of  funds  within  tlie  gi-ant  package  allows  grant  re- 
cipients to  spend  funds  in  any  order  as  long  as  allocations  under  each, 
•^rant  are  spent  approprlatelv  at  the  end  of  the  funding  year.  This 
procedure  eliminates  the  proI)lem  of  ditlcrent  ftmdmg  cycles,  as  well 
as  burdensome  reporting  requirements,  as  the  tribe  reports  quarterly 
TO  the  lead  agencv  on  onlv  one  grant  program.  '  i  t  ^ 

The  .Toint,  Funding:  Simplification  Act  enables  tribes  to  have  direct 
acce=s  to  Federal  agencies  and  to  neirotiate  one  integrated  grant,  there- 
bv  alleviating  manv  of  the  problems  now  confronting:  tribal  govern- 
ments in  their  relationship  to  the  Federal  domestic  assistance  program 

deliverv  svstem.  ^       -.-r  -     ^.t     -r-   i  i 

In  =ummarv,  the  status  of  tribal  governments  within  the  Federal 
domesl:ic  assistance  delivery  system  is  subject  to  various  legislative 

*»  JolSt  Funding  Slmpllflcatlon  Act  93-510  J .  purpose. 
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and  ad  mini  strati  ve  procedures  whicli  are  5nconsistent  witii  established^ 
JFederal  policy.  Xhe  implementation  of  principles  whicli  would  re- 
solve such  inconsistencies  should  establisli  a  clear  definition  of  tribal 
government  eligibility  for  each  Federal  domestic  assistance  program 
and  guarantee  the  jurisdictional  independence  of  tribal  governments- 
from  State  governments  as  permanent  political  entities  within  the 
Federal  domestic  assistance  program  delivery  system, 

RecoTnmrieTidartioris 

TKe  C cyrriTTtissityn  TecommeTuZs  that: 

Congress  enact  legislation  guaranteeing  the  permanency  of  trib- 
al governments  within  the  Federal  domestic  assistance  program  de- 
livery system. 

2*  Congress  enact  legislation  to  i^olve  the  inconsistencies  of  Fed- 
eral domestic  assistance  legislative  and  administrative  procedures  as 
they  define  the  status  of  tribal  goveinments  within  the  Federal 
domestic^  assistance  program  delivery  system.  The  implementation  of 
principles  which  would  resolve  such  inconsistencies  establish  a  clear 
definition  of  tribal  government  eligibility  for  each  Federal  domestic 
a^istance  progrsim  and  guarantee  the  jurisdictional  independence  of 
tribal  governments  as  permanent  political  entities  with  the  Federal 
domestic  assistance  program  delivery  system, 

3-  Congress  authorize  the  waiver  of  administrative  regulations  of 
Federal  domestic  assistance  programs  which  condition  eligibility  on 
population  formulas.  Allocation  of  funds/  however,  should  employ 
some  population  criteria  such  as  that  utilised  by  HIA  under  Public 
Law  93—638  to  provide  adequate  funding  to  tribes  with  smaller  popula- 
tion bases. 

4.  Congress  establish  Federal  policy  recognising  the  sovereign  right 
of  a  tribal  government  to  form  its  own  government.  In  accordance 
with  Federal  policy,  eligibility  criteria  of. Federal  domestic  assistance 
programs  not  force  tribal  governments  to  form  consortiums  or  inter- 
tribal afliliations  in  order  to  become  eligible  for  Federal  domestic 
assistance. 

5.  Congress  amend  the  Tnter^ovemmental  Cooperation  Act  of  196S 
(40  XJ.S.C.  §  535  and  42.1^3-0^  §  1401)  to  include  tribal  governments 
in  the  scope  of  intergovernmental  activities  and  access  to  Federal  pro- 
gram information  provided  for  under'  the  Act. 

6.  Congress  amend  the  T^aw  TCnforoonient  Assii^tnnro  Act  (42  TJ,S-C- 
^  3711^  et  seq-)  to  i-eniove  State  juri.^diction  over  tribal  governments 
in  the  ser\'ice  deliver^"  system  of  L-aAV  Knforc  ciaont  A>:.^!^tance  Admin- 
istration programs-,  thereby  allowing  programs  and  moneys  to  flow 
directly  to  the  tribal  government. 

The  degree  to  ^vhich  a  tribe  can  ofToctivciy  exercise  the  powers  which 
have  been  upheld  by  the  Supreme  Court  as  being  inherent  to  it  is 
largely  dependent  on  two  factors.  The  first  is  the  ability  of  the  tribe  to  - 
finance  the  basic  operations  of  tribal  government.  The  second  is  the 
abilit77  of  the  tribe  to  finance  the  cost  of  litigation  with  State  or  local 
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jrove rumen ts  or  individuals  ^ho  challenge  the  ri^ht  of  a  tribe  to  exer- 
cx:?e  its  x>owers.  Both  factors  can  serve  as  serious  constraints  upon  the 
govemizig  capacity  of  a  tribal  government. 

BacTcgraund — A^hility  of  TT-lhes  to  J^in^nce  OperatloTis 

Commission  interviews  conducted  over  the  past  year  revealed  that 
verv  few  tribes  have  the  financial  resources  necessary  to  suppoi  t  the 
basic  operations  of  tribal  government-"®  Many  tribal  governments 
consist  of  a  tribal  chairman  and  a  tribal  coimcih  which  ^vill  varg/  in 
size  from  reservation  to  reservation-  "Where  fully  financed  tribal 
governments  exists  the  position  of  a  tribal  administrator  or  business 
manager  is  one  of  considerable  responsibility^  as  this  person  is  usually 
resi>onsible  for  overseeing  the  day-to-day  functioning  of  the  tribal  gov- 
exTinient.  Xhe  position  of  tribal"  attorney  or  legal  counsel  to  a  tribe 
is  one  that  a  majority  of  tribes  interviewed  expressed  great  need  f  or.^**^ 
iJo^w^ver,  relax:! vely  few  tribes  are  able  to  ^^rt^vfxX^  revenues  sufiacient  to 


^salary  these  ftmdamejital  positions  of  tribal  goveiTiments  capable  of 
exercising  a  full  range  of  governmental  powers.  It-  is  important  to  un- 
derstand the  relation  of  these  concepts  if  the  goal  of  self-determination 
is  to  be  aclxieved. 

JSirengthcrhSna  TrtbaZ  G-overnrn^nts :  lilIPRC  Ohjectlae  ^ 

Jn  the  authorizina:  le£2:islation  which  created  the  American  Indian 
I^olicv  Kevicw  Comnu-sion.^^^  the  Conuni^siou  was  charged  to  "make 
-comprehensive  investigation  and  study  of  Indian  Affairs  and  the 
scope  of  such  duty  shall  include,  but  shall  not  be  limited  to  -  *  •  a  con- 
sidei-ation  of  alternative  methods  to  strengthen  tribal  governments  so 
that  the  tribejs  i^nijht  fully  represent  th.eir  niembors.^md  at  the  same 
time,  !z:uarantee  tlie  fundamental  rights  of  individual  Indians.-'^-*-  In 
compliance  with  conirressionaily  esral>lishe<l  objectives,  the  Commis- 
sion undertook  tlie  study  of  measures  wldch  would  work  to  strengthen 
tribal  ^rovcrnments,  such  that  the  rotated  goals  might  be  achieved.  It  is 
JLo  tills  end  that  the  above  needs  of  tribes  i^5  idontified  through  surveys 
of  tribal  governments  are  presented,  so  that  Congress  may 
know  that  without  s:ipport  to  tlie  basic  oporatioiis  of  tribal  govern- 
ments, the  goals  outlined  in  section  2  of  Public  Law  93-580  cannot  be 
reaUzed. 

Iruzbllliy  To  SiLpjyort  Leaderslilp  JPo^loixs 

In  surv^evs.  interviews,  and  testimony  obtained  from  121  tribes,^^'* 
the  lax-ire  majority  of  tribal  govei-nments  expressed  a  need  for  the  abil- 
itv  to  finance  the^positions  of  a  full-time  salaried  cribal  chairman,  an 
adequately  compensated  tribal  council,  a  tribal  attorney^  a  tribal  ad- 

»  Fo-  exTcn*4l"c-e  dls<raf^loii  of  findinir^  j»e-r  cli.  III.  Tribal  Oovernment  Task  T'orce  report: 

-to  TL*i**  ^'roerlran  Indlnn  PoUf-y  Review  Commisition  :  July.  ^         ,  _   

»  S^e  ch.  Ill,  Xiibal  Government  Xaslc  Force  reporr  to  tUe  Aincrican  Xndlan  :Policy  Se- 
-rl*-w  Oomm'lBtflon  ;  July,  ;  P- 

l^^^a^^^^l'^^C^Tribal  Oovemment  Taslc  Force  reT>ort  to  tbe  American  In<Jlaii  I^ollcy 
ReT-l^  Conxmlssion  ;  July,  1976  :  Tribal  Government  Surveys.  t>^ 
cb-  II/ Tribal  Oovernment  Xasfe  Force  report  to  txae  American  Indian  I^oUcy  Re- 
TTlew  CommSKgl^^n  ;  Ju^y,  ldT6  ;  p.  67- 
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mirdstrator,  and  needed  technical  assistance.  These  positions  or  func- 
tions were  considered  by  most  tribes  to  be  the  fundamentals  of  trioal 
government.  ,      ,        -  i 

Commission  analysis  revealed  that  presently  there  is  only  one  pro- 
gram whichprovides  direct  support  to  the  ^trengfchemn<^  of  tnbal 

foverment.  This  program  is  provided  for  in  section  lO-i(a)  of  the  Jn.- 
ian  Self -Determination  and  Education  Assistance  Act,  and  is  titled 
tho  Self -Determination  Grants  Pro<p:tim.="^  Although  the  Self -Deter- 
mination Grants  Program  is  a  clear  indicator  that  Congress  recog- 
nizes the  need  to  provide  support  for  the  strengthening  of  tnbal 
governments.  Commission  study  has  determined  that  the  admmistra,- 
tive  regulations  subsequently  issued  under  the  Act  have  narrowed  the 
scope  of  congressional  intent  articulated  in  the  Act,  thereby  thwart-, 
ing  the  incont  of  Congress  to  provide  direct  support  to  tnbal 
governments.*** 

01>8tacZea  in  Crrant  jRegublaiioTis — I*opztZatzon  WomvuZas 

There  are  thre<;  major  difficulties  associated  with  i-he  administrative 
re«xilations  of  section  104 (a)  of  the  Indian  Self -Determination  and 
Education  Assistance  A«t.'*~  The  first  problem  stems  from  the  fact 
that  in  determining  the  service  population  to  be  served  by  a  tribal 
government,  population  formulas  are  used.  Assuming  tliat  a  tribal 
government  might  decide  to  use  its  section  104  moneys  to  revise  their 
tribal  constitution  for  instance,  it  is  difficult  to  see  how  the  finances 
needed  for  a  tribal  constitution  revision  would  be  any  greater  for  a 
tribe  with  100.000  members  versus  a  tribe  with  100  members.  Commis- 
sion field  work  further  reveals  that  many  small  tribes  experience  dif- 
ficultv  in  preventing  the  diminution  of  tribal  trust  land,  or  exercising 
their 'jurisdiction  within  the  exterior  boundaries  of  their  reservation. 
Thus,  the  need  for  legal  cotmsel  is  often  greater  for  a  small  tribe  than 
it  might  be  for  a  large  tribe  which  can  adequately  generate  enough 
tribal  revenue  to  support  representation  by  several  law  firms.  Yet,  it 
is  the  larger  tribes  which  benefit  from  population-based  funding  and 
the  small^tribes  which  continue  to  suffer  from  underdevelopment  of 
tribal  government  governing  capacities.  Decause  of  the  ''allowable 
costs"  for  tribal  govermnent  capacity  building  in  the  Act  are  of  this 
nature,  population  formula-based  funding  does  not  reach  those  with 
the  greatest  need. 

The  problem  is  further  compounded  by  tlie  fact  that  th§s  popula- 
tion formrdas  used  for  the  adrr  Inistration  of  section  104,  are  bound 
by  circular  A— i6  revised,  exhibit  1,  from  the  Office  of  Management 
and  Budget.-'3«  ^  ^-^ 

This  circular  requires  that  all  population  formulas  be  based  on  19(0 
census  data  population  estimates.  Indian  people  have  vociferously  ob- 
jected to  the  population  estimates -projected  from  the  1970  census  as^ 
being  grossly  inaccurate.  The  problem  is  only  magnified  in  1977. 

P-Ii  93-ei«j,  sec  104<a). 

I*  ©3— 63S  sec  ( **■ )  '' 

*^  -PoT  extensive  discnsslon  of  Ondlnns.  j»«*t  eft.  ITT.  Tribal  Government  Task  Force  report 
to  tiip  American  Indian  Policy  Kevlew  Commission.  July,  1976. 

**»  Office  of  ^ytaxta^rement  and  Sndsret  drcnlar  A->4ft  rev.,  ex.  1,  Jane  o,  1» » 5. 


224 


Cr^itCi  ia  for  I>ctc7^7hlning  Ser^vice  Popnlafiojis 

The  second  pt*obIem  with  the  administrntivo  repriilations  of  the  In- 
dian Self -De  term  in  at  ion  and  >:duoation  Assistance  Act  section  101  (a) 
is  the  criteria  for  determination  of  the  elijjiblc  service  population  to 
bo  served  bv  tribal  meinbei-s  living  on  trust  i>roperty.  The  rationale 
jrivcn  for  establishinjr  this  criteria  is  that  tribal  nienibei^  who  are  not 
ii\-in<^  on  trust  property  will  be  serviced  by  some  other  unit  of  <rovcrn- 
mentTTJiis  is  clearly  an  erroneous  assumption 'on  the  pai't  of  the  Of- 
fice of  Mana^cment^and  Bud<ret,  Many  Indians  reside  otT  the  reserva- 
tion but  retain  their  traditional  tics.  AVithin  the  shortage  of  adequate 
hovisinjrand  the  hijrh  rate  of  unempl6\Tnent  existin£2j  on  most  reserva- 
tions, Indians  must  seek  housing  and  employment  opportunities  else- 
where- This  fact,  however,  does  not  relieve  the  tribal  government  of 
the  responsibility  to  provide  services  to  those  tribal  members  residing 
off  the  reservation,  and  indeed,  many  tribal  members  return  to  the 
reservation  on  a  frequent  basis  to  avail  themselves  of  those  services, 
particularly  health  care. 

!Many  Indian  people  forced  to  relocate  to  large  urban  centers  com- 
plain that  they  do  not  receive  services  equal  to  their  non-Indian  coun- 
terparts* that  they  are  continually  discriminated  against*  Thus,  ?-t  is 
not  unusual  for  an  Indian  family  residing  in  an  urban  centex*  to  travel 
hundreds  of  miles  back  to  the  reservation  to  x^^'^^^'^^^^g  their  children 
with  adequate  Jiealth  care  whicli  tiiey  aic  not  able  to  obtain  in  the 
city.  The  capacity  of  the  tribal  governn:ient  to  provide  tribal  members 
with  these  ser\'icos  is  severely  limired  by  tliesc  administrative  regula- 
tions which  penalize  the  tribal  government  for  its  oti'- reservation  serv-  - 
ice  population,  but  do  not  relieve  the  tribal  government  of  the  respon- 
sibility for  providing  services  to  those  tribal  members  residing  oil'  the 
reservation.^**^ 

JDeftiiltloTis  of  ^^J7otca7j7c  Oosfs  for  O ranis 

Finally,  the  admiiiistrativc  rogTilaf  ions  associated  with  the  Self-De- 
termination Or^mts  Program  spt'cii'y  *'aJlo\vab]e  <r*osts""  under  tlac  pro-, 
gram  which  serve  to  linat  the  alU)v/:ible  activities  inidertakeu  to 
strengthen  tiie  tribal  govt^rnnient.  ISIrmy  of  tiie  I'cstrictions  are  con- 
ti*adictory  and  establish  a  liic^rarchy  of  prioi-ities  an<l  **acceptable'"  gov- 
ernmental acti vitics^Avhich  <lo  not  pirn'Mlo  me;Hii7igful  assistaiice  to  the 
capacity- building  ellorts  of  inaiiy  trilnil  governrniMits.^*^^  ^Moreover, 
recent  Oflice  of  Zvlanaijorncnt  and  ]*n<:l  j:ct  rc^poris  to  Congress  on  fiscal 
year  appropriations  7estrict  evt^n  further  the  purposes  lor  which 

section  lO-i(a)  moneys  can  be  expendecL 

Litlgatloix  Oo-^ts  as  a  I^frrdm  o)f  "Trlhal  GovCimuicnfs 

The  second  major  factor  wliich  acts  to  constrain  the  governing  ca- 
pacitv  of  a  tribal  iro'^  '^^rnment  is  the  burden  of  litigation  many  tribes 
face  in  pi'otecting      :   :ii  trust  hiiid  . resources*  as  well  as  tlie  tribe's 
-  exercise  of  its  sovereign  powers.  I3ecausc  of  the  conflict  of  interest  dis- 

^  For  further  dIf?ca5?sion.  B€C  cli.  Ill,  Tribal  Government  Tast  Force  report  to  tlie  Amer- 
ican Indian  Policy  Review  Comml-sssion  ;  July,  107G  :  p.  SI. 

^  Kor  detailed  analy^tls.  ace  ch^  III.  Xribal  Oovernment  Taslc  Force  report  to  tlic  Amer- 
ican. Indian  Policy  Keview  Cominli>:>ion  ;  July,  ;  p.  7S, 
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cussed  in  section  I  of  this  clirtptcr,  the  Departments  of  Interior  and 
^Justice  frequently  choose  not  to  represent  tribes  in  litigation  with  other 
3ureaus  within  the  Department  of  Interior  or  in  conflicts  with  State 
^rbvemments.  The  resultant  financial  burden  rests  solely  with  the  tribe, 
tlie  party  to  litigation  which  can  usually  least  afford  to  bear  tlie  costs 
of  reestablishing  the  sovereign  powers  which  have  been  rccogni^ced  and 
upheld  so  consistently  by  the  Supreme  Court 

Powers  of  a  sovereign  become  meaningless  unless  they  can  be  exer- 
cised^ and  yoty  some  tribes  have  been  forced  to  delay  asserting  their 
sovereign  powers  purely  because  they  lack,  the  income  necessary  to 
support  litigation  which  might  ensue  over  the  exercise  of  inherent 
tribal  powers  of  govemment.^^^  It  is  logical  to  assume  that  when  the 
Supreme  Court  upholds  the  power  of  a  tribe  lo  tax-.^^-  subsequent  suits 
challen£2:ing  the  power  of  a  tribe  to  tax  should  shift  the  financial 
burden  for  litigation  to  the  party  chall  urging  the  tribe's  right  to  tax. 

The  goal  of  self-determination  would  restore  to  tribal  governments 
the  status  which  they  are  legally  accorded  by  the  Supreme  Court.  In 
order  for  tribal  £]:overnments  effectively  to  "assert  their  legal  status 
'  within  the  Federal  system,  tribal  governments  must  have  the  financial 
resources  necessary  to  support  the  basic  opemtions  of  tribal  govern- 
ment, so  that  they  may  fully  exercise  their  right  to  tribal  self-govern- 
ment and  achieve  the  goal  of  self-determination. 

IZecom7no7i(Z<ttiorhs 

Tlie  CoTTbTnissioTiT^ecoTn'rnend^s  t7i^^ 

Congressional  recognition  of  the  legal  status  of  tribal  governments" 
include  the  recognition  that  tidbal  governments  must  have  the  financial 
resources  necessary  to  support  the  basic  operations  of  tribal  govern- 
"ment,  so  that  tribes  may  elTectively  exercise  their  inherent  sovereign 
powers. 

Congress  direct  the  Sureau  of  Indian  ^Yffairs  to  undertake  a  needs 
assessment  of  each  tribal  government  to  determine  tribal  capability  to 
finance  the  basic  operations  of  tribal  government. 

Congress  authorize  the  evaluation  of  the  administrative  regulations 
of  self-determination  grants  program,  and  require  the  revision  of  reg- 
ulations wherQ  such  regulations  narrow  the  scoj^e  of  congressional 
intent  articulated  in  the  Indian  Self-Determination  and  Education 
Assistance  Act. 

Conr^o>s  assure  that  in  both  administrative  and  judicial  proceed- 
ingSy  Indians  will  be  assured  competent,  independent  counsel. 

Tribal  Oovemmont  Task  ^'orce  report  on  TJlntali-Oaray  Keservatlon,  p.  2, 
^  Iron  Croxc  v.  Oalala  Sioux  Tr-ihe,  231  ]P,  2d  S&  (Stli  dr.  1956)  ;  Buster  v.  TFriffM,  135 
F.  947  (SUi  Clr,  IDOO^.  appeal  dlsimlsseU^  i:OiJ  U.S.  <1UUGJ. 
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TOO  MUCH  BUREAUCRACl? 


X^resent  'bxidgetary  practices  €Lo  -  not  provide  an  eonitable  sliare  of  Federal 
appropria.tions  for  Indian  services  for  tlie  direct  benefit  of  Indians*  Instead,  tlie 
x&^tio  of  one  Federal  administrator  for  every  19  -Indians  illnstrates  that  tiie 
<5ove:mment's  massive  administrative  organization  absorbs  an  inordinately  large 
proi>brtion  of  Indian  appropriations  to  support  Federal  employees.  Ratber  tban 
benefiting  tbe  tribes  directly,  relatively  bip:li  Federal  salaries  result  in  expendi- 
tures constitnting  transfer  payments  to  civil  servants. 


CONTEiSTT  S 


Introduction  •  231 

3BUstory  of  Federal  administration  of  Indian  programs   236 

Introduction   236 

Before  tlie  establishment  of  the  Bureau  of  Indian  AfTairs   236 

Creation  of  the  Bureau  of  Indian  Affairs   238 

The  structure  of  administration  of  Indian  affairs  I7S5— 1940   23S 

Reorganizations  of  Bureau  of  Indian  AfTairs  ISSQ— 1972   241 

Recent  developments  in  administration  of  Indian  programs   24.5 

Thi^  present  state  of  Federal  administration  of  Indian  policy   247 

Overview     247 

Fragmentation  of  Federal  Indian  policy  •  247 

Ck>mm  erfC  Department  h   249 

Department  of  Housfng  and  Urban  Development   25  L 

Department  of  Health,  Education^  and  Welfare   251 

Department  of  Agriculture  .  ^_  253 

Department  of  the  Interior  -   :   2o4 

Department  of  Labor   255 

Access  to  program  information   259 

Technical  assistance    260 

Indian  prefer**noe  in  contractinj;  .  263 

3*roblems  in  Public  Law  03-C3&  implcmentiition   265 

Old  problems  ,   265 

-Bureau  of  Indian  Affairs   265 

Some  Internal  IManagemcnt  Problems   267 

Organization   26S 

Budget   269 

Personnel   270 

Management  information  z   271 

Recommendations  based  on  BIA  mnnagement  study   273 

Unsolved  problems  in  the  Bureau  of  In<Iian  AfTairs.  «   276 

A  management  and  public  awareness  problem  of  the  Bureau   278 

Problems  Tvith  the  Bureau  of -Indian  Affairs  budget  :*  279 

Continuing  problems  at  *'^the  other"  major  Indian  service   2Sl 

A  program  for  the  fut'ire  of  Indian  arlministration  .   2S4 

C'onsolidation  of  Indian  programs  in,  one  department   2S4 

A  separate- department  1   286 

Interior  JJepartment  transition   2SS 

BI A  transition    289 

The  creation  of  separate  Indian  commit  tees  in  Congress   293 

Recommendations  for  JFederal  administration   296 

(229) 


FEOERAL  ADMINISTRATION  OF  INDIAN 

POLICY 

iNTRonxjcnoir 

Xlie  Indian  desire  for  a  functional  '^self-determination''  policy  in- 
cluding provisions  for  its  administrative  implementation  is  docu- 
mented by  testimony  of  tribes  and  countless  individuals  and  tlirouo:li 
the  ea»mination  of  more  tban  a  himdred  previous  studies.  The  net 
effect  of  this  pattern  of  ineffectiveness  represents  a  200-year  record  of 
erratic  policy,  fluctuating:  from  periods  of  benevolence  to  periods  of 
attempts  to  totally  eliminate  tribes,  and  back  to  renewed  policies  of 
support  and  protection. 

Tile  fli-st  cJiapter,  '^"Captives  in  a  Free  Sbcioty^''  as  well  as  the  chap- 
ters on  ^*histor>""^>^trust"'^  and  "^tribal  ijovernment'',  provide  the  back- 
ground for  the  following  discussion  and  an  ev^aluation  of  the  admin- 
istration of  Indian  trust  and  its  related  profrram  functions. 

jAJnaost  every  aspect  of  Indian  life  falls  under  the  stewardship  of 
Federal  administration.  Indian  administration  affects  the  trust  rela- 
tionship, tribal  government,  jurisdiction,  social  ser^irices.  and.  gener- 
ally-, the  present  economic  and  social  condition  of  Indians.  Xlie 
fnistrations  found  in  the  administration  of  all  these  elements-  are 
rooted  in  the  history  of  Indian  affairs.  These  factors.  thou<rh  intended 
to  be  managed  in  order  to  advance  the  Indian  cnn<^  of  self-exrpression, 
actually  have  become  lost  in  a  maze  of  -  organi2:ation.  Federal  regula- 
tion, and  procedure  which  often  turns  Indian  administration  into  a 
mechai^ism  for  economic  stagnation,  rather  than  progress. 

In  spite  of  a  general  expectation  for  the  eventual  disappearance^  of 
Indians  through  assimilation,  the  life  style,  governmental  capacities, 
and  aspirations  of  In<iian  tribes  are  expanding.  Indian  life  expectancy 
is  increasing  and  the  Indian  population  is  growing,  Indian  tribes^ 
more  co£mi^ant  of  their  powers  and  their  roles  as  governments,  are 
now  insif?tent  that  Indian  self-determination  become  a  reality,  instead 
of  languishing  as  a  frustrating  concept.         _  ^  ^ 

Tribal  self-government  cannot  be  framed  in  law  alone:  nor  can-at 
„be  legislated  and  administered  except  by  the  will  of  the  people.  If 
tribes  begin  to  exercise  their  powers  of  government,  thev  can  he 
expected  to  conduct  their  affairs  in  a  rational,  intelligent,  and  lawful 
manner.  It  is  unreasonable,  and  frustrating  to  Indians,  for  anybody 
to  assume  otherwise. 

The  frustration  of  the  rights  of  tribes  to  exercise  powers  of-goveim- 
ment  bv  the  ad^ministrative  edicts  and  procedural  dictates  of  delegates 
of  the  Seeretarr  of  th*^  Inte^-ior  s^hould  no  lonofer  he  noeentabTe  to  Oon-: 
^rress  or  the  Indian  tribes.  A.  more  appropriate  vehicle  for  self-govern- 
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xnent  can  be  achieved  by  dclegatin<?  the  powers  of  the  Secretary  to 
tribal  governments  ratlier  than  to. civil  servants.  It  is  then  reasonable 
to  assxime  that  tribes  will  be  accountable  once  given  the  guidelines  in 
*  the  form  of  published  rules  and  regulations. 

GOVEKXMJSN-X  BY  EXPKKTS 

The  principal  rationalization  for  tl^e  domination  of  Indian  tribes  is 
the  presumption  that  tribes  '"arc  not  ready,'"  or  that  the  trust  relation- 
ship constitutes  a  license  to  conduct  Indian  jrovernniontal  functions 
by  experts.  Expert  rulers,  however,  liave  been  traditionally  mistrusted 
by  many  societies.  In  any  event,  tribal  self-government  caimot  be 
framed  in  law  alone.  jVs  Indians  be^rin  to  practice  self-irovernment, 
there  should  be  a  confidence  in  their  ability  to  manage  their  own 
affairs. 

Government  is  a  matter  chiefly  ot  hnnmn  iniii>ose  and  of  ,1iistioe,  TV'hicli 
depend??  upon  linman  purpose.  And  each  of  us  is  a  more  faitlifiil  champion  of 
his  own  purpose  than  sxny  expert.  The  basic  principle  of  American  liberty  is 
ilistrust  of  exiiert  rulers,  and  r*''<.*o;^niri<»n  in  Action*s  words,  that  '*power  corrupts 
:tnd  thiit  absolute  jxiwer  corrupts  ;tbsoIntfly."  Tluit  why  America,  de>;pito  all 
the  linfco  of  the  administrative  experts,  has  insisted  Uf>on  seir-^rovernnient  rather 
th^an  *;5oo<l  froveriiment\  and  has  insu^red  that  experts  should  be  servants  not 
masters.  Azul  whiit  we  insist  uiK>n  in  the  ;coverninir  of  those  XJnited  States,  our 
Indian  f *'Il<>w-*'ii i;c»'ns  nl-^o  lik*-  to  i*njoy  in  tlifir  liniittvl  domains:  The  ri^rht  to 
use  experts  when  their  advice  is  waiitetl  and  the  xiprht  to  reject  their  advice 
when  it  conflicts  with  the  puriwses  ou  whieh  we  are  all  our  own  experts. *■ 

TOO  ZVtTTCIT  liirnEATl^CKACY 

!Prct=ont  bucliretarv  practices  do  nat  provide  an  equitable  sliare  of 
ITccleral  appropriations  for  Indian  sci  vicos  for  tlic  direct  lx^nef^t  of 
Indians.  Instead,  riie  i*atio  of  one  I'eileral  administrator  for  every 
lO  Indians  illiisti-ates  that  the  Government's  massive  administrative 
or*ranixations  absorb  an  inordinately  larire  proportion  of  Indian  ap- 
propriations to  suppoiT  Kederal  onipU^yi'Os.-  Tiatlior  tlian  benefitin<^ 
the  tribes  directly,  relatively  hiirli  Ke<leral  salaries  result  in  expend!-- 
tiires  C4^>nsti iut in^-  transfer  T>ayinenrs  to  civil  servants.  Xhe  functions 
of  public  works,  so<"ial  services*  loal  estate,  law  enforcement,  g:ovem^ 
ment  services,  as  well  as  education,  medicah  and  ]>rivate  business  are 
administered  l>y  a  snrroirate  local  <^ovemine^it  headed  by  I^ederal  em- 
ployees. The  massive  structure  is  maintained  by  congressional  appro- 
priations whi<'h  <*ouhl  better  si^rvi'  tin*  Imlian  tribes  dirc^ctly,  Xhe  -SlO 
million  increase  in  the  3IA  bud;ret  in  fiscal  year  1977^  which  falls  be- 
low the  norma?  G- percent  annual  inflationary  allowance,  ^vas  absorbed 
by  pay  raises  for  Bureau  personneL^'  The  transfer  of  funds  should  be 
directly  to  Indian  tribes  and  the  outmo<led.  patei-nalistic  structure  of 
the  BIA  should  be  modified  to  reflect  the  clianging  priorities  of  the 
Indian  people. 

Instances  abound  of  tlie  subversion  of  the  riirhts  of  tribes  at  the 
convenience  of  the  Government.  ^Vnd  the  discretionary  powers  of  tlie 
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executive  branch,  consistently  are  used  to  overrule  tribal  actions.  The 
administrative  prerogative  of  failing  to  act  often  constitutes  a  pocket 
veto  of  many  tribal  actions.  It  is  frustrating  to  the  Indian  people  to 
be  singled  out  as  being  unable  to  administer  governmental  functions 
in  a  rational,  intelligent,  and  lawful  m;^:  .ner  vrbon  the  contrary  is,  as  a 
matter  of  course,  presumed  for  the  o^  ■  •  '      ^  -^rnments. 

N'or  is  the  BIA.  alon*=^  in  taking  u  :  \'.  ^  iv-:ntage  of  Indian  people. 
Other  agencies  have  compounded  rh  by  becoming  equally 

paternalistic,  complicating  the  prob  •  .  j^,...'  ^er  with  inetfective  co- 
ordination while  manifesting  a  disinciiiiation  to  cooperate  with  other 
agencies  serving  Indians. 

^CEOATn'E  FACxons  i^rnrBix  oieij.i^g^ 

Xwo  negative  factors  have  consistently  been -deterrents  to  dcsirablo 
change  in  the  consideration  of  improving  administration  of  Indian 
affairs: 

The  fear  of  Indian  people  that  any  new  legislation  or  adminis- 
trative change  might  threaten  the  existence  of  tribalism  and  the 
Indian  peoples'  special  relationship  with  the  United  States. 

The.  propensity  of  the  Indian  bureaucracy  to  resist  change 
while  maintaining  and  even  expanding  its  size  and  span  of  con- 
trol over  Indian  tribes  and  their  members. 
Throughout  history^  Indian  tribes  have  found  it  necessary  to  repel 
injudicious  Federal  legislation  and  policy  rather- than  to  permit  ad- 
mmistrative  manipulations  which  would  abuse  their  rights.  They  in- 
stinctivelv  distrust  all  change  initially  because  of  the  harm  that  some- 
times well-meaning  but  ill-conceived  policy  changes  have  <;aused  in 
the  past-  Consequently*  in  order  to  establish  positive  Indian  adminis- 
tration, it  should  be  rocogiiizcd  that  the  l;est  solution  to  the  flounder- 
ing state  of  Indian  affairs  is  one  which  seeks  to  achieve  a  permanent 
settlement  of  longstanding  issues  and  is  developed  in  concert  with 
Indians. 

There  has  been  an  extensive  use  in  the  last  decade  of  the  practice' 
of  agencies  ^^consulting''  with  Indians  before  decisions  are  made.  This 
generally  means  that  tribes,  organizations,  and  individuals  are  given 
an  opportunity  to  respond  before  final  actions  are  taken.  The  term 
'*eon suit ation"'  has  been  so  frequently  used  that  it  has  escaped  notice 
that  it  reprosents  a  contradiction  to  *"i^olf-dc-tormination,''  and  has 
been  misused  by  bureaucrats  for  so  long  that  its  true  meaning  is  lost. 

Out  of  government  "consultation"^  has  grown  the  phenomenon  of 
**appointed  advisory  boards.*-  These  boards  have  grown  in  subject 
and  number  to  the  point  that  they  add  to  the  competition  with  Indians 
for  Federal  ftmds.  In  tlie  consideration  of  any  substantive  change  in 
the  deliver>^  of  services  to  Indians-,  suffice  it  to  say,  elected  Indian 
boards  that  make  decisions  are  a  much  better  altepiacive. 

Tribal  government  dfunctions  best  as  an  expression^  of  the^  will  of 
its  people.  This  is  particularly  obvious  when  tiribal  institutions  are 
permitted  to  fimction  and  protect  their  members  against  experimenta- 
tion and  f  rustration  by  public  officials.  An  atmosphere  of  mistrust  and 
aiodety^  fostered  by  previous  experience,  does  not  serve  either  Indians 
or  tbe  35'ederal  Government. 
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Tlie  or<rani2ational  structure,  and  philosophy  for  tlie  delivery  sys- 
tem of  Indiitn  pro<^ranis  must  be  revised  to  piovide  for  elHcieiit  man- 
airenient  of  Indian  affairs.  Hecause  of  tlie  unique  triit=:t  relationship 
between  th<*  T"^nited  States  and  Indian  tribes  and  the  incredible  com- 
plexity of  the  present  -ysteni  thore  is  a  necessity  for  the  creation  of 
:l  separate  ^ovi*rnnienta I  stTu<'tur**  for  all   major   In<lian  pro^rrarns. 

As  reflected  iii  pi-evioiis  cliapters,  an  inick^rstandin^  of  tne  perma- 
ni»ncy  of  tribal  <rovernnient,  the  natnif^  of  tlie  l-\*deial-Indian  trust 
riOationship  desr-t  ibed  tht'roin,  and  a  ooopei"ative  nrnlerstandinir  of  the 
r*elat ion>hip  of  each  to  the  other  is  ess<Mitial  lx?f<»ri*  any  Fedei'al  ad- 
ministrative or-jranizat  ion  i^an  b(*  eirt-ctively  desiirned  to  achieve 
:Vir2  e<*d-up<m  ir^>als.  Pul>lic  T^aw  i>:;— ,%8f  L  wliich  cstablishcnl  this  Com- 
mission* cir.^s  a  coniirc-siona  1  fintlin<j^  ^'■(a)  the  policy  implementing 
the  ii  I:it ionshi p  has  shifted  and  clian^red  ^vith  cluinirin<^  administra- 
tions and  ]>assinir  yeai-s  witiiont  ai>parc*nt  I'ational  iiesiiin  :ind  u^/f/to-ift 
it.  f'f^t*,<^.st<  itt  i/naf  iu  *tf  iih  re  Itifltaa  .Si  i  f-i^iiffit-yc  tu^^yS"  Tlilmphasis 
a il< U^d.  I 

Hic  ostn b] islnnont.  of  insf  i t  ut  innal  measures  to  achieve  Indian  con- 
trr>I  witliont  impairinir  rht^ii-  spe<'i:il  status  ^^'arinot  bo  resolved  witliout 
addi'e-sinic  Indiaii-ft^lr  needs,  and  tlicn  devising  :i  functional  system 
which  will  i>r<>vule  a  w:jy  to  satisfy  thr)-o  nc-eils.  Xhe  All^JiC  attempt- 
cmI  to  <'-^tnl>llsh  a  rt'-^-ord  c^f  Indian  i^(^c<l  throuirJi  testimony  and  speci:il 
sul>rni-sion  from  ti'il>es  directly.  Some  sense  of  Tn^lian  desires  lias  been 
grained-  hilt  the  ordy  way  to  actually  dercrnnne  Indian  priorities  is  to 
establish  a  ]>r(^!j:ra'm/' j^laniiinir/  budir^t  syst cm  winch  permits  tliese 
priorities  to  be  manifested.  The  application  of  a  """zero  base'"  budget 
piv>r*i\-:s  would  be  vciy  lielpful  in  such  a  ':<y'T^\K>i\\^ 

Xho  executive  braiicli  has  tlie  responsibility  to  not  only  account  for* 
bnt  also  to  evaluate  Tiuiian  proirranis-  Xhe  present  syst(*m  is  an  accum- 
ulation of  Federal  pro*rrams  which  has  never  ctTectively  been  reevalu- 
ates! oi"  assi:»ssiMl  f^'u-  t*n'ef-ti vt^Ticss  <\v  efTi«'it*ncy*  Xhe  pro^rram  parameters 
:ire  too  T'est  rict  i  \e.  Xln^re  is  ex<*essive  oveilnp  and  u  jicoor<linated 
6^tForts  causinur  dnplicnr  ioTi  by  sevoi-nl  aiireiH-ies.  Xhe  present  system 
prevents  Tndian  ti-ib("S  fi  oin  etfectiveiy  couti-ollinir  tlie  processes  which 
determine  their  status  pi-e^ent  an(i  future.  A  ph\i"inin^  assessment  by 
the  rxcneral  Ac^-ount inir  Ofiice  in  ll*7r>  i-eporfetl  : 

\V«"  ?»»-lit'V*'  tlj;»r  r*(>or<U  II ;i  t  i  #  »n  of  Kt^hTril  <'?T#>rTs  nf  Tlio  ri  »sorv;i  1 1 f  m  level  15; 
n^N-^lfU  for  ;iU  Iii<H:in  trilM-s  ^iml  r!i;it     v.t  1  m;i  I  t<  »ris  f^f  th#*  tyj^r^  t'f»v**rt»4l  \x\  tins  re* 

\Vf»  r h**r*^»ror*»  r*H  f  ir:niH«!nl  Tlinr  i]u»  ^  ^JIhm'  nf  ^fiiTmri-iiH^iit  i\\\<\  T5iifl;ret  tnko  tlie 
lie* sii       ::<-rion  tn  iiisnr<^-  rh:ir  ; 

;i  n    M  I  »T>ri  m '-li    is   <lf  vt^li  ^^■h^^•]l    will       »<  »rfHn:i  f  o   T*^<**lt*rnl   f*fT*»rtx  nt  the 

r#*s*TV;i  t  ioii  U'vel.^* 

»jjr  i  inious  I  t;;:  r  i<  ins  a  rr»      »rn  1  m  rr^^l  f>r  tli*-  <-fTo<'t  tlia.r  K^^fl^'^rjil  prr>;rrM:ns 

irifi  >rrn:i  r  i*  Jii  sysT<Mns  r<*  sn]»i>orr  snt-li  ln:i  t  i<»ris,  :irnl 

aiimial  r^^ports  ;i  r<-*  snhrni  rtc**!  r*>  tin-  »riirr**ss  on  T*ro;rT-a  ni?=!  mail^  in  impro^- 
\wz  rlii"  sTarnlartl  of  Hv:n:r  <^>f  r**s<Tva  ru»Ti  ItuHaiis  arifl  on  ;iny  nftMled  clian^res 
-in  letrislaf  i**u       : inf  "-rov r  he  ^'ff***-: i  v<»ii**.sm  rxf  F-i-cIitral  proirrrinis. 


A  pr**\M*>u*'  OAO  r*'p*^rt.  '*tmprovSnsr  r'^-'l^-mMy  Avslstr^d  nusln*>«*?  r>**v^»l<*»pm*»n t  r>n 
IntliiiTi  IC»*^»'rv:i  tl<^n>-*'  ^RKI>— Tr;  riTl.  .Ttin**  i:T.  1  f>  »  Ti  m.-t*!-^  n  >;Ittiil.Tr  rocr*n^m/*niln  flon  wttTi 
r#'--ji»-««t  r«»  l»»i'^ln*»'^-c  .l<*v*»l**r>m*-nt  r»rrii^rainti.  'rhi'  nI»ove  recomuioiidations  exjiand  the  earlier 
orif^  t*>  ;i;»i»ly  to  nil  Ked«*ral  pn^xrrams. 
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If  enrly  action  in  nt»t  tuk<»n*  we  recommond  that  the  Conprress  enact  ai>i>ropriate 

The  summarv  of  findinjrs  of  the  Americun  Tnduin  Policy  Review 
Commission  will  indicate  that  (Tovoriiiuent  pro;2:ranis  arc  too  complex 
and  lack  coordination*  This  <-haptor  will  discuss  fundamental  ap- 
proache^s  to  the  problems  which  heretofore  have  been  beyond  the  p'jv- 
ception  of  Federal  admin istratoi-s. 

Any  detailed  plan  will  liave  to  be  developed  by  tlie  executive  branch  ^ 
workinjr  in  concert  -vith  Indian  people.  The  siuii  total  of  written  testi- 
mony, hearinjrs,  and  an  examination  of  tlie  record  reveals  that  there 
wore  cei-tain  common  elements  in  Tndia^i  statements.  In  addition  state- 
ments were  examined  by  tlie  C^omrnission  from  Indian  position  state- 
ments xiiid  resolutions  from  the  x:>ast/' 

An  analysis  of  the  entire  record  shows  that  tliore  are  certain  precepts 
contained  in  all  tlie  Indian  statements,  ^J'he  discussion  of  tlie  pi  ol>lems 
of  Kederal  In<lian  a<hninist ration  should  bi^frin  by  describin-j:  th-^  neces- 
sary f u.ndament:ils  ot"  a  contenii>or:iry  and  etfective  Iiidian  iidministra- 
tion  : 

T>ovelop  a  y>i"o*xt*am  delivery  system  cnnunitted  to  the  deli\*ery. 
of  sei'vicv-s.  irrnnts.  and  eontriicts  <iiroctly  to  tribes  and  native 
cominnn: t ies.  ^Fhe  fii'st  priority  should  be  on  ti'ust  protection  and 
services  as  wi^II  as  for  proiri*:m!S  de^licate^l  to  tlie  promotion  of 
economic  self-sufficiency,  TJiese  pro^n*anis  should  be  ch:iractexized 
by  : 

Priority    provisions    for    aih^quute    trust    protection  and 
services 

I5road  profrTam  7>ar:irneters  with  maximum  latitude 
I>iroct  ^r^'a I  ts  and  contracts 

Separation  of  direct  lyx-a^x^ain  and  Federal  ai^oncy  admin- 
istration suyipot-t  costs 

!^^inimal  Federal  avlministrati  ve  on^t 
T>evelop  an  Indian  butlorot  system  fvnni  a  *^zero  basr*,"*'  consistent 
with  lon<j-r*^n£re  development  plans  ])asod  on  tribal  needs  and 
prioriti(*s.  This  system  shoukl  be  dt^si^ned  to  provide  tliat  tliose 
needs  efTectively  const  it  rite  a  snbniission,  to  the  executive  brancli 
and  the  C^onirress,  of  a  national  Indian  bud^ret  request.  Such  a 
pi*ocoss.  :i  Itiiou^rr]^  reco£rni;^ir>-j  con^i^f*>sion;d  1  ?nnt;itioi^s.  would 
provide  an  adec^uato  systfMO  for  flet(M-niinin;j  tribal  priorities*  The 
]>i-oc^*ss  should  liave  Tninimuui  intor-fiM'ent'i;*  prir>r  to  submission  to 
Con^:rrcss — tribis  letaininir  tlie  ri^lit  to  a;>i)f-a7.  as  per  existiji^ 
statutory  provi.-^ions.^ 

Develop  a  system  for  the  Fe<h  ra7  coor<lination  of  special  Indian 
ixiul  domestic  assistance  pro^rrams  to  be  established  av  the  tribal 
or  conunnnity  l**v^-] — sucli  coordination  to  he  performed  bv  one  " 
airency  at  the  direc^tion  of  tlie  tribnl  oflicials.  This  svstem  should 
Ix?  rmpjemented  at  tlie  direction  of  tlie  executi  vo  brancli  and  should 
b<'^  periodically  monitored  to  assure  intera^en<y  compliance, 

^  ♦  r^oniT^rrfaior  Oonornl  of  t}i^  f'nir.Kl  Smr^-s.  oT^noral  Arfr^tin  f  iiiir  Omro,  Koport  to  tlie 
<^onirr.*sM.    ••noff#*r  r^v*'r.>n   I'ln  iinin-  X*^#>rJ*Ml   t**  Improve  the  SfnUfJaril  i.f  I.lvin-  of  Wlilt** 

Xat  !i-»iinl  eonirr»-^i>i  of  A rr5*-ri<-ji  n  In*IianK.  roT»ort  x*^^T*nrf^f^  for  i'hr^  Anif-ri^.-tn  In<Ji:in 
T4)XrUU^^y  ^'^^'^  KxamiiiiLtion  of  mstorical  Inclina  I'ollcles  iincl 
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Develop  a  svsli  in  l>v  \v}ii<  h  the  exoetitive  brani'h  est abUslie5= 
provisions  for'tlie  nu^iwt f*riii;j:*  evui ii:it ioi^  i\iu\  audit  of  proijrains 
so  that  thov  can  he  utilized  more  eilieiently.  Such  a  system  shot^a 
also  liave  provisions  for  a  piihiished  aocountm<r.  sl parat  in^r  :n  1- 
ministration  and  prf>irranK  and  n']>ortin;Lr  to  Conirress,  the  Indian 
p**ople,  and  to  tlie  ;i  ppr<)pri::t(^  levids  of  the  ext-eutivo  branch.  T^his 
shoidd  be  done  on  an  amniiil  b:lsl^^, 

I^evelop  ;r  svstem  of  tcclurK-al  assistance  whi<  h  provules  support 
directlv  to  trUies.  primarily  throu^ih  *rrants,  which  w<ndrl  etudde 
them  to  hire  froru  the  o]>cn  market.  In  the  case  ()f  Fed*Mal  em- 
plovees  in  tlie  luilinn  service,  future  recruitment  sliould  be-  limittul 
tr*  hifrhly  qualified  and  expiu  ienced  tecluiicians  rather  than  iren- 
eral  a<.hninist  i*:it  < )rs. 
A  resobitir>n  of  tlu-   fundamental  issues  left  to  bo  resolved  l>y  tlie 
Indian  peoph^  an<l  the  FiMleral  (  ;o\  crmncnt  ri^fniires  :ui  <^ vtiluat  ion  of 
needs  <  ompa rc<!  to  how  the  etVorts  to  a<Ulie>s  these  nee<ls  are  admin- 
istered.  An   appropriati*   and   eii'ective   working-  itdalionship  can  be 
ac]iie\'ed  if  t  r-ibal  control  can  be  f*>-tei-ed.  C'omuless  Ir.dian  statemoiUs 
over  the  past  77  yeai-s  have  iri\  et;  us  t  he  recipe  f<^r  success. 


l^jdav,  UK^st  Amerierms  tlnnk  t!;riJ  tliei^*  is  o^m-  airt^ncy,  tlu*  l^uireau 
of  Indian  Atfair:-.  wliich  a*  li;  i ;  n  :>t(M^  proirrams  <Iirec{(Ml  to  Indir.n 
peo[>Ie.  Altliouirh  theie  ai-(*  a  munber  of  air<Mii-i(\^  whicli  nf>w  ser\"e 
Indian  ]>eopU%  the  pul^lic  ]  tercel  »t  ion  is  ]>aitia!Iy  correct.  "The  l^mean 
of  Indian  AiTairs  administcM-  tlie  majoiiry  of  tlie  P"edera]  Govern- 
nient"s  Indian  ]>roirrams.  and  t  h ro'.jirhout  hisloi'v,  it  has  held  almost 
siiiiruh^r  control  in  tl-iis  ai'ea.  Since  one  aironcy  Ims  borne  tlie  major 
responsibilitv  for  implement inir  Tn<lian  j^olicy,  the  oi'ientation.  struc- 
ture, and  or^^anixat ional  flexibility  of  that  airenc^'  lias  bcei>  of  i>rimary 
importance  wl:en  new  ]:>olicv  irnidelines  have  been  detci-mined  in 
Indian  alFairs.  The  histfuw  of  I^etleral  administ  ra  "  n\  i-epi  esents  a 
^tiaiirirlo  that  has  iroi;;-  on  in  i  M;reaui*i'atlc  f>ni4-t^s  lar-irely^  wit]ir>iit  the 
public's  attention,  and  h^nir  after-  con<nrrossif >nal  rlebatc^s.  This  offen- 
iirnored  h:stoi;y  sliows  ti;ar  obstacles  to  Kederal  Indian  polic\'  are  not 
al  Vv*avs  Iciral.  oi*  t  b.eorr*r  ical.  <m'  [)olii  jr-ah  but  <|uiti*  often,  administ  I'at  i  ve, 

n?:iroi::-:  titk  ics'rAT^.i.isi imkx"']-         xt rn  m:'m:Ai_""  or^ 
ixniA N*  AX-""rA!i:s  i  t m— i  sr;^ 

T-ie  nee<l  for  formal  and  legitimate  pi'occdures  to  carr^*  out  the 
l*^edei'al  ( TOvernmeTit*s  ]>olicy  tov/arcl  Indians  has  existed  as  lon^  as 
the  Fe<leral  Govermnent  itself  has  existt^cl:  that  is,  fr-oni  the  time  the 
Federal  Oovernment  was  oi'ijanixi*<I  on  a  cominent  which  was  popu- 
lated mostly  by  Indian  peo]:)1e.  -Vs  e:ii'ly  as  177r>,  representatii'es  of  the 
A^mericnn  colonies  in  tin*  C'oiuinental  (^onirress  created  three  depart- 
ments of  Indian  affairs  and  appointed  couunissionci*5  to  make  and 
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maintain  treaties  of  peaeo  an<I  frienflsliip  with  the  Tn<li:nis."  The,-^o 
oniet»r>?  were  to  represent  the  c<^l<^nies*  intere:-^t  in  their  ilealinjis  with 
Indiana,  hut  were  not  to  interfere  with  the  i^iternal  atFairs  of  In<li:ui 
nations.  Such  intorferenee  woulil  lia\  o  had  disiu^troiis  conse(|iiences 
fo'r^  the  %?olonists.  As  a  result  this  >inall  hiireaiu-ral  ic  de\  eIopnienC 
occurred  without  any  suirire.^r ion  tluu  the  Anu/rioan  i^overninenL  miirliL 
ever  try  to  assert  its  will  in  Tndirin  ennnnnnir i(*s.  Th.is  fact  was  noted 
by  theVii^st  schohir  who  stn<lied  the  In<li;in  policy  of  the  C'onrinentnl 
Congress,  at  a  time  wlion  Tntlian  nations  wcue  not  so  powerful  as  they 
liad  been  in  177r>.  lie  ohserved  that  at  the  time  Indian  policy  was  first 
cnvisione<h  "^^it  was  not  contemi>hxted  *  ''^  that  Con<xress  should  have 
any  leirislativc  powor  over  thi*  Indiniis/'  ^  It  was  (dear  in  tliese  early 
staTrcsJ  howc^ver,  that  tlu^  national  C^on.ijrress  liad  the  exclusive  <rovcrn- 
mental  authority  to  reirulate  travle  and  make  treaties  with  Indian 
tribes. 

After  the  Declaration  of  Independence,  the  Contiiiental  Con<rress 
found  it  difFicult  to  achninister  Indian  policy  a7id  wa<i:e  the  American 
devolution  at  the  san^e  time.  Since  tlic  military  aid  of  Indian  nations^ 
particularly  in  Xew  Vork  State,  was  crucial  to  the  war  ell'ort.  Indian, 
attairs  was  ^iven  top  priority,  b^it  the  administration  of  Indian  atTairs 
was  larirely  turned  over  to  the  Hoard  of  AVar,  AVhen  Conj^ress  directed 
the  Commissif>ners  for  tlie  Xorthern  r)ej>artment  on  !May  li*  1770  to 
4:-onsidt  with  Groneral  "Wasliin^rtcn  on  treaty  matters  and  to  follow  his 
direction,^  it  established  tlie  precedent  of  delo^jcat in*^  its  autliority  over 
Indian  affairs. 

In  177<?,  C'onirress  institutionalized  this  preccnlent  by  establishing: 
two  Indian  ciei^artmc-:!* s.  one  in  the  Xorrli  and  one  in  the  South,  botlx 
of  whicli  reported  to  the  Sc^i-otary  of  War*  Tlie  two  superintendents 
of  these  departments  were  iriven  the  authority  to  issue  licenses  to  citi- 
z;ens  who  <lesired  to  trade  with  or  live  amoni:  Inilians.  ^Vn  administra- 
tive system  was  thus  established  for  a  peacetime  relationship  witli 
Indian  people*  at  a  time  when  Indian  relations  were  relatively  stable 
and  Jio  tiramatic  new  policies  were  beinq:  c<^>nsidered. 

Even  irreater  deleir-i^tion  of  conirressiona  I  authoi'ity  accompanied  the 
draftin^LT  of  the  Constitution.  AVhen  Conirrcss  ci'eared  the  "War  Depart- 
ment as  a  peiinanent  fixture  in  the  executive  branch,  it  ^ave  the  De- 
partment v^'idc  rcsponsibility_f or  matters  *'^relati\  e  tn  Indian  Atfairs*',^^ 
The  AVax*  I^epartment  c*>ntinued  to  adminisler  Indian  policies  for  GO 
Vfars.  Su]:)se<]uc*ut  Ic^^islation  eontinued  to  irive  tlu*  I><^partment  consid- 
eiable  latituflo  in  a<iminis'  i-atit>n.  I^y  IS:^^:-  when  the  Ihireau  of  Indian 
Alr:iii*s  was  created,  the  Commissioner  of  Indian  Affairs  was  described, 
as  havin«:i^  "the  direction  and  manairement  of  all  Indian  atiairs  and  of 
all  matters  arisinir  out  of  Indian  relations'".  im<ler  the  i^eneral  author- 
ity, of  course,  of  the  Secretary  of  AVar.  That  Congress  haci  delegated 
its  power  and  established  a  firm  base  of  authority  for  executive  action 
in  Indian  aifairs  was  clear  within  the  first  50  3*ears  of  Federal-IndiarL 
relations* 


^  •Toiirnnl  of  the  Contlnontnl  Concrp*<s.  vol.  12.  p.  l  , 

^  .rf>N*U>fi  iSInnt.  Historical  Skotch — Tho  J  iiris«jietJ<>n  Over  Intlian  Xrlb<.*s,  p.  OZ. 

Jonrnnl  of  tUo  Con t i  n fr-n  t:il  C*MJirr**ss.  voK  I  t.  i>. 
-"I-^inst  Con^re:5s,  SessioUr  cb.  VII  (1  Stat.  L.  4uj,  ?»rc-  1. 
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CKKA-rrox  Of  imik  nrKiiAicr  of  ixdiax  aftatrs 

The  Bureau  of  Indian  Affairs  was  established  witliin  the  War  De- 
partment on  March  11.  by  order  of  Secretary  of  AVar  Jol m  C* 
Calhoun.  From  17S9  until  IS^rtlie  adniinistrar ic^ii  of  Indian  alTaii-s, 
except  for  the  Government-opera L^hI  factoi-^*  system  of  trade  with  tlio 
Indians,  was  under  the  direct  suixM^vision  *ol:  the  Secretary  of  War* 
The  factory  system — from  IvSOG  until  it  was  abolished  in  1S22 — was 
administered  by  a  Superintendent  of  Iiulian  Trade  responsible  to  the 
Secretary  of  War.  Tlie  Superintendent^  powers  and  responsibilities 
had  expanded  over  tlie  years  as  the  Secretarv  deletrated  increasing! 
authoritv  to  liim.  Thomas  ]McKenncy,  the  last  Superintendent  of 
Indian  Trade,  became  the  first  head  of  the  Bureau  of  Indian  Atfairs- 

The  Bureau  was  operated  informally  within  the  War  Department 
from  1S24  until  wlien  nn  act  of  *Con<rress      autliorize<l  the  ap- 

pointment of  a  Commissioner  of  Indian  Afliairs.  who  under  the  direc- 
tion of  tbe  Secrf^tary  of  AVar,  was  to  direi^t  and  manai^e  all  matters 
arisinj^  from  relations  with  the  Indians,  In  by  an  act  of  Con- 

*rress****  tho  Hureau  was  t  i-ansfiMTcd  from  the  War  OepartTuc^nt  to  the 
new  Department  of  the  Interior*  where  it  has  since  remained.  Al* 
though  ^^ocretary  Calhoizn  use<l  the  term  ^'Tiureau''  in  bis  order,  the 
name  "Oflice  of  Indian  Affairs*"*  soon  came  into  common  usa<re*  Tho 
name  **Burcau  of  Indian  Affiairs''  was  not  formally  adoptcxl  until 
1947. 

TiiK  sxTrccTTTRr:  OF  TirF;  Ar»rT>rTsnT^^vnoN'  of  T>rnTA"N"  affatrs  itsg— to-to 

For  many  years  the  only  -positions,  in  the  AVasliinjiton  ofTice  of  tho 
BureaTi  that 'were  specifically  nutlioriTTpd  by  stntute  wore  those  of 
Commissioner  of  Indian  Affairs  and  Chief  Clerk.  Until  1SS6  the  Chief 
Clerk  was  the  second  rankinjr  oflicial  in  the  T^ureau,  and  he  acted  for 
the  Cominissionor  in  his  :ibsenc(*.  In  IS^^O,  CoTi<rress  established  the 
position  of  Assistant  Commissioner  to  rej>laco  that  of  the  Chief  Clerk. 
The  position  of  Chief  Clerk  was  reestablished  in  iPno  and  that  of 
Assistant  Commi5^==ioner  was  ret:iine<l-  From  lOlO  to  1015.  the  Chief  - 
Clerk  was  designated  as  the  Second  Assistant  Commissioner.  Tlie 
position  of  Chief  Clerk  wns  alwlished  in  10:^4.  Since  World  War  TI 
there  have  been  created  the  additional  positions  of  Deputy  Commis- 
sioner and  Associate  Commissions^  r,  nmkinnr  above  Assistant 
Commissioners. 

There  were  no  formal  subdivisions  of  the  central  office  of  tho  Sureau 
until  lS46^'when  four  divisions  were  established  by  order  of  the  Secre- 
tary of  TV^'ar.  The  nnmos  of  the-o  divisions  ^^aried  :  bnt  they  wore  most 
commonly  known  as  T^and  Division.  Civilization  Division^  Finance 
Division.  nnd  Piles  and  Tiecorrls  Di\nsion. 

Duiincr  the  19th  century  there  were  two  principal  types  of  field 
Jurisdictions:  superintoT^dencies  and  airencies.  Superintendents  had 

R**r'r>rr?«  of  tTi«*  "Bui^n n  of  TrjrUmi  Affnlr**,  tb^  Xnt!*^!!**!  Arr-hlvM.  WnRh!ncrton  TOnr:^  "Tbe 
OommW-aSon  'W|«5tio>*»  to  *»-rpro*5«*  Its  ;rrntlttifle  for  >Tr.  ]ET!irs  contribution  to  this  seldom- 
i5tn*lJ#»rl  nr«»ji  r*r  Indian  Aflfnira, 

«  4  stnt.  r*«4. 

»  9  Stat.  nOo. 
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general  responsibility  for  Indian  affairs  in  a  o^eograpliical  area,  usnally 
a  territory  but  sometimes  a  larger  area.  Their  duties  included  tlie 
supervision  of  relations  among  the  various  Indian  tribes  in  their  juris- 
diction and  between  the  tribes  and  citizens  of  the  United  States  or 
other  persons,  and  tlie  supervision  of  the  conduct  and  accounts  of 
agents  responsible  to  them.  Agents  vrere  immediately  responsible  for 
the  affairs  of  one  or  more  tribes-  Until  the  1870's  most  agents  were 
responsible  to  a  superintendent,  but  some  of  them  reported  directly  to 
the  Bureau  of  Indian  -ALffairs,  jL^onts  attempted  to  preser\'e  or  restore 
peace  and  often  tried  to  induce  Tadians  to  cede  their  lands  and  to  move 
to  areas  less  threatened  bv  whj  encroachment*  They  also  distributed 
money  and  ^roods  as  required  treaties  and  canned  out  other  pro\HL- 
sions  of  treaties  ^ith  the  Indian Oraduaily,  as  the  Indians  were  con- 
:fi^e<i  on  reservations^  the  agents  became  more  concerned  with  educat- 
ing and  civil  i2dng  them. 

The  superin tendency  system  is  usually  considered  to  have  started 
with  an  ^Ordinance  for  "the  iie<rulation*  of  Indian  Affairs'%  enacted 
by  the  Continental  Congress  on  August  7,  17S6,  This  ordinance  estab- 
lished a  northern  Indian  department  and  a  southern  Indian  dopart- 
jnent.  which  were  divided  by  the  Ohio  River,  A  Superintendent  of 
Indian  Affairs  was  authorised  for  each  of  these  departments.  These 
positions  were  continued  when  the  new  Oovcminent  was  organized 
under  the  Constitution.  Tn  ITSO,  Congrc5?s  appropriated  the  necessary 
^  funds  for  the  Grovci-nor  of  a  territory"  to  servo  ex  officio  as  Superin- 
tendent of  Indian  Affairs,  particularly  in  newly  or<rani7:od  territories. 
The  superintendencies  located  in  an  unoriraniyied  territory  or  in  the 
States  or  where  the  duties  of  the  superintendent  were  particularly 
^  arduous*  a  full-time  superintendent  wa==  appointed- 
Agencies  were  established  at  fir5=rt  in  a  somewhrit  casual  manner.  In 
I7f>2  the  I^re-=^klent  appointf^d  four  special  aorents,  who  were,  charored 
:=  with  si>ecial  diploma,ti<*  missions.  Tn  1703,  an  act  of  Concress  au- 
thorised the  President  to  appoint  temporary  aprents  to  reside  amon^rthe 
—  Indians.  Eventually,  the  word  "temporary''"  was  dropped  from  their 
title*  and  agrents  became  permanent  Indian  airents  assjirned  to  T>articu- 
lar  tribes  or  areas*  Piy  1818  there  were  15  a<rents  and  lO  assistants  or 
subajrents*  Xhnt  year  Con^rress  r>asscd  a  Inw       providin<]:  that  all 
agents  be  appointed  by  riie  President  with  the  advice  and  consent  of 
the  Senate. 

By  the  time  the  Bureau  of  Indinn  Affnirs  was  established  in  1824 
the  svstem  of  sunerintendencios  and  agencies  was  well  or£rani2ed.  An 
act  of  Ji^ne  30.  15^34.'^  sp<^cifically  authorised  certain  superintendencies 
and  agencies.  The  President  eould  discontinue  or  transfer  a^rencies 
bur  was  friven  no  authoritv  ro  establish  additional  ones.  An  act  of 
Pebmarv  27,  1851*^*  fixed  the  number  of  superintendencies  and  a<ren- 
cies,  takxn<r  into  account  the  ^rreatly  expanded  area  of  country  after 
the  M'exican-Ameriran  TV"ar  and  the  settlement  of  the  Oregon  boundary 
disr>ute  with  Oreat  Britain.  ^  ^ 

The  irestrictions  on  the  number  of  aprencies  were*  in  a  sense,  evaded 
bv  the  establis^hment  of  suba^grencics.  which  did  not  require  congres- 


^  1  sftit.  r^r^i. 
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sional  appro^-al.  After  1834  most  suba^rents  became  in  effect  re^jular 
a<;:ents,  aithough  they  received  less  salary-  and  were  usually  assi*?ned 
to  less  important  agencies.  Additional  agencies  were  also  established 
by  creating  ^•^special  agencies--.  A  special  agent  :%vas  often  appointed  to 
cai^ry  out  some  special  assignment^  but  frequently  special  agents  were 
simply  regular  agents  appointed  in  addition  to  the  authorised  agents. 
Superintendents,  particularly  those  in  newly  organized  areas,  often 
appointed  special  agents  and  acting  agents  of  various  kinds — some- 
times without  authority  to  do  so.  ^ 

The  Bureau  employed  other  kinds  of  ngonts.  X^urchasing  and  dis- 
bui*sin<2r  agents  were  concerned-,  respectively,  with  obtaining  goods  and 
witii  distributing  either  goods  or  -money.  Immigration  agents  assisted 
-ir^.  tlie  removal  of  the  Indians  from  one  area  to  another.  Enrolling 
agCiits  were  appointed  to  prei:)arc  rolls  for  annuity  disbursements,  land 
alloririents,  or  other  purposes.  There  were  also  treaty  commissioners, 
inspectors^Cbeginning  in  1S73).  and  special  agents  assigned  to  some 
specific  mission  such  as  the  investigation  of  the  conduct  of  a  regular 
tii*]d  employee  or  the  settlement  of  claims. 

Superintendents^^and  agents  in  new  ly  established  jurisdictions  were 
alloAvod  a  wide  latitmio.  of  action.  The  assignment  of  agents  was  often 
l^^Tt  to  the  discretion  of  the  superintendent.  Agents  were  permitted  to 
seleor  sites  for  agency  headquax'ters.  subject  to  approval  by  superiors. 
*  -ome  agents  had  no  x:)ormanent  he-^xhiUiJ-^'tt^ts  and  spent  much  of  their 
:ime  traveling.  Gradually,  as  the^  Indians  were  settled  on  reserves,  the 
agent-ios  became  more  fixed  in  location:  better  communications  were 
established:  and  the  superintondouts  and^thc  agents  were  replaced  by 
Army  officers,  but  in  the  following  year  most  of  these  officers  in  turn 
were  relieved  of  their  duties  and  civilians  were  again  appointed.  It 
was  a  common  practice*  however,  to  det^iii  Army  men  to  duty  ^ith  the 
Tndian  Sei'\'ice  in  7'>eriorls  of  unusual  rlisturbances  or.  when  civilian 
ngf^nrs  were  unavailable.  X)ui-ing  tho  lSTO*s  tho  I5urcau  allowed  various 
reliirious  denominations  to  recommend  certain  persons  to  be  agects. 

The  system  of  giving  supervision  over  a  number  of  agencies  to  a 
siiporintendent  was  discontinued  during  tho  ISTO^s,  and  by  ISTS  the 
last  sTipe'rintendency  had  boon  abolished.  Thereafter  all  agents  re- 
ported  directly  to  the  liureau  of  Indian  AlTaii'S.  Inspectors  and  spe- 
cial agents,  however,  were  sometimes  given  some  sux:)ervisory  authority 
over  tifiont^^ 

In  1>^0:5^  an  act  of  Congress  ^®  autliorizcd  the  Commissioner  of  Indian 
AtFairs,  witli  the  approval  of  the  Secretary  of  the  Interior*  to  assign 
the  duties  of  Indian  agent  to  a  school  superintendent.  This  action  was 
neeiled  to  eliminate  political  patronage  f school  superintendents  were 
under  civil  ser\-ice  regulations,  but  Indian  agents  were  still  ap- 
j>()int(*d  politically)  :  moreover,  the  Indians^  under  the  allotment 
system,  were  being  divided  into  smaller,  more  scattered  groups.  All 
ii^cnts  were  gradually  replaced  by  superintendents,"  who  were  not 
necessarily  in  charge  of  any  school.  Tl>e  T5iii*eau  revived  the  term  ' 
*^agenc3^''  for  field  units,  but  the  oflicers  in  charge  continued 
to  ho  callod  ^•snporintendents''. 

In  1870  the  first  nonrcsorvation  Tndian  boarding  school  was  est?^b* 
lisliod  at  Carlisle*  Pa.»  and  otlier  schools  were  established  elsewhere. 


^  '^7  Stat.  GI4. 
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Tlie  position  of  Superintendent  of  Indian  ScliWls  was  establisBied  ixt 
1883.  For  some  years  the  Superintendent  performed  duties;  similar 
to  titose  of  «n  inspector^  and  Jie  had  little  administrative  authority- 
Tty  time,  however,  he  directed  the  liidian  school  system ;  and,  in  1010, 
lni<^  title  was  changed  to  Chief  Supervisor  of  Education.  ^ 
\  Other  supervisory  positicms  were  established  for  specialized  activi- 
ties such  as  irrigation;  forestry,  Indian  employment,  law  enforcement,. 
Health,  and  construction.  The  incumbents  of  these  positions  were  re- 

farded  as  field  officials,  even  though  some  of  them  maintained  their 
eadqnarters  in  Washington*  They  developed  their  own  elaborate 
organizations,  which,  in  some  cases  included  district  systems*  Since- 
these  services  .oi>erated  outside  the  regular  agency  system  and  apart 
from  the  administrative  divisions  in  TTashington,  problems-  of  con- 
flicting authority  arose. 

Jix  1925  the  position  of  General  Superintendent  was  created.  Thft 
former  Chief  Supervisor  of  Education  was  appointed  to  the  new  posi- 
tion and  he  was  placed  in  charge  of  field  activities  relating  to  educa- 
tion, agriculture,  and  industry. 

In  1931  there  was  an  even  more  sweeping  change.  Directors  were 
appointed  ior  specialized  activities  such  as  education,  health,  irriga- 
tion, and  forestry:  These  directors  were  in  charge  of  both  field  opera^- 
tions  and  those  of  the  Washington  oSice.  The  Director  of  Irrigation,, 
for  example,  was  in  general  charge  of  both  the  Irrigation  SerA-ice  in 
the  field  and  the  Irrigation  Division  in  Washington.  By  1934  the 
Bureau  had  established  uniform  districts  for  the  various  field  services 
in  order  to  eliminate  the  confusion  that  resulted  from  each  servicers 
setting  up  its  own  district  system.  After  World  War  II  a  system  of 
area  offices  was  established  whereby  area  dircctoi^  were  responsible^ 
for  administering  all  Indian  activities  witlain  their  areas,  including 
the  supervision  of  agencies  and  other  administrative  units.  Special- 
ists werg  expected  to  provide  technical  supervision  but  were  relieved 
of  executive  responsibility. 

KEOKGAlNTrZATION'S  OF  TBUE  BUnEATT  OT  I>rDIA:N"  ATTAIKS  1 S  3  0—1 9  72 

There  were  relatively  few  changes  in  the  organization  of  the  Bureau 
imtil  1907,  The  most  important  one  was  the  1S49  transfer  of  the 
Bureau  from  the  War  Department  to  the  Department  of  Interior^ 
where  it  remains  to  the  present  day,  TJiis  move  was  taken  iiv  order 
to  change  the  administration  of  Indian  affairs  from  military  to  civilian 
control,  and  did  not  affect  the  internal  structure  of  the  jDepartmeiit. 
An  of  the  powers  which  Congress  had  delegated  to  the  Secretary  of 
War,  relating  to  Indian  Affairs,  were  summarily  transferred  to  the 
Secretary  of  the  Interior.  Actual  administration  was  also  minimally 
afi^ected  by  the  transfer;  military  ofiicers  continued  to  be  emplo\^ed  as 
Indian  agents.  Furthermore,  the  transfer  was  less  than  secure ;  be- 
cause of  conflict  between  tribes  and  frontier  settlements.  Congress 
continually  debat:ed:"tran5f erring  the  Indian  bureau  back  to  th.Q-^'W^ar- 
Department. 

From  1873  to  ISSl  there  was  a  !Medical  and  Educational  Division-^ 
which  assumed  some  of  the  duties  of  the  Civilization  Division*  Tiie 
Accounts  Division  was  established  in  1S76 ;  most  of  its  functions  had 
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formerlv  been  assigned  to  the  Finance  Division.  Jn  1SS4  the  Civiliza- 
tion Division  became  the  Education  Division.  In  1SS5  the  Depreda- 
tion Division  ^vas  established  to  process  depredation  claims;  but,  in 
1893,  it  was  consolidated  with  the  Land  Division.  A  :Miscellaneous 
I>ivi3ion  was  established  in  1SS9  to  take  over  certain  duties  formerly 
assigned  to  the  Office  of  the  Assistant  Commissioner,  particularly 
the  issuance  of  traders'  licenses. 

Between  1907  and  1913  the  Bureau  s  central  office  was  repeatedly 
reorganized.  The  I^nd  and  Education  Divisions  sui-vned:  and  tJie 
Education  Division,  in  particular,  was  ^ivon  expanded  duties.  The 
Finance  Division  was  replaced  by  the  JPurchasc  Di\-ision.  In  1V109 
the  Purchase  Division  was;  consolidated  with  the  Education  Division, 
but  in  1914  it  was  reestablished  as  a  separate  division.  The  name  of 
the  Accounts  Di^nsion  was  champed  to  Finance  Division.  The  Mis- 
cellaneous Division  was  abolislicd.  Tiic  Files  and  Records  Division 
was  replaced  bv  the  Mail  and  Files  Section,  which  became  a  part  of 
the  Office  of  the  Chief  Clerk.  The  office  of  the  Law  Clerk,  separated 
from  the  Land  Division,  developed  into  the  Law  Division  (later  known 
as  the  Probate  Division).  An  inspection  service  wa?  organized  and 
it  became  eventual Iv  the  Inspection  Division.  A  short-lived  Division 
of  Field  Work  (or  Cooperation  Division  of  Field  Work,  or  Coopera- 
tion Division)  was  responsible  for  irrigation  and  forest rv  activities 
formerlv  assigned  to  the  Land  Division.  The  Division  of  Field  Work 
was  abolished  about  the  end  of  i90S,  however;  and  responsibilities 
.for  irrigation  and  forestry  projects  were  slnmted  about  until  1912. 
Tliercafter  there  were  separate  Forestry  and  Irrigation  Sections, 
wJaich  seem  to  have  hcon  associated  with  tlie  Held  service  rather  than 
tiie  central  office.  A  short-livt-d  Indian  Territory  Division,  in  charge 
of  tJie  attairs  of  tlie  Five  Civilized  Tribes,  was  eoiwolidatcd  with  the 
i^and  Division.  For  several  years  tliere  was  also  a  MetJiods  Division, 
which  'was  responsible  for  d.:\eloping  office  •  procedures  and 
organization.  „     ^  - 

^ArK>tiier  aspect  of  the  reorgnnizations  during  .the  1907—15  jDeriod 
was  the  subdivision  of  tlic  divisions  into  sections.^ 

There  were  no  niajor  chaiigv-'s  in  the  organization  of  tlie  central 
office  from  191.3  through  19:>:il  In  192-t  the"  Irrigation  and  Forestry 
.^-^ecrions  became  full  divi-ions  and  the  IlealtJi  Division  (called  the 
>Iedical  Division  until  lJ>oi)  was  estab! jshed.  assuming  certain  duties 
formerly  as.-igned  to  the  Eihicatiou  i>iv:sion. 

In  lii-JO  the  E<hicati<m  Division  was  renamed  the  Administrative 
Division.  In  19:i(>,  howtrver.  the  Sf.-hnols  Section  of  the  Administra- 
tion Division  was  made  a  separare  Kdtication  Division:  and  in  ihe 
same  year  the  Intlusrr-ii's  Section  of  thc^  Administrative  Division  was 
replaced  by  the  Agricniturai  KxtcMisinn  and  Industry'  Division  (later 
the  Division  of  Extension  and  Industry).  In  10:M  the  Alaska  Divi- 
sion of  the  Office  of  Eflucation,  in  charge  of  educational  and  medical 
.  work^for  Alaskan  Natives,  was  transferred  to  the  Ijt^ireau  of  Indian 
Affairs  and  its  activities  were  gradually  merged  ii\to  those  of  the 
Eflucation  and  Health  Divisions. 

There  was  a  major  reoriranization  of  the  Bureau  in  ip-*^!.  Two  p*^ 
sitions  of  Assistant  to  the  Commissioner  and  a  position  of  Chief 
Finance  Officer  (later  Finance  Officer)  wm--  established.  Each  of  these 
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new  officials  was  <riven  supervisory  control  ovox*  sevciml  divisions.  The 
Assfistant  to  tiie  Commissioner  for  f-Iunian  Relations  was  in  charge 
of  the  divisions  of  Education-^  Plealtli^  and  -iV^rricult^lral  Extension 
as  well  as  the  Employees  Section  (formerly  in  , the  -Administrative 
I>ivision)  and  a  new  ]\Iiscellaneous  Activities  Section.  XJnder  this  As- 
sistant was  a  Junior  Assistant  to  the  Commissioner  in  cliarse  of  mat- 
tei-s  relating  to  i^encral  field  supervision,  whose  office  in  eli'ect  replaced 
the  Inspection  Division,  The  Assistant  to  the  Commissioner  for  Indian 
Property  supervised  the"  Land^  Forestry,  and  Irriir^ition  Divisions* 
The  Chief  Finance  Officer  was  responsible  for  all  financial  matters; 
and  he  was  in  char<re  of  the  Fiscal  Division  (formerly  the  Finance 
JLii vision),  the  Purcixase  Division;  and  the  Construction  Section  (for- 
merly a  part,  of  the  Administrative  DivL^ion),  The  Probate  Division 
was  placed  under  the  supervision  of  the  Chief  Cojun:-^eU  who  was  in 
chnrne  of  all  ie<;al  work  of  the  Ruroau,  TJie  Chief  Clerk  remained 
in  immediate  charire  of  tlie  'Washiniiton  Ofiice  and  supervised  the  Mail 
an<I  File>  Section*  the  Statisti<*s  Section,  and  the  liHrari.'.  Tlie  Ad- 
ministrative Division  was  abolished.  In  l^>->2  the  Pxirchase  T^ivision 
was  abolished  ;jnd  all  purchasinff  activities  were  transierz^ed  to  the 
Ol7i<*e  of  the  Secretary  of  tlie  Interior, 

P"or  the  next  several  years  the  orjranixation  of  the  ^Vai^hin<;ton, Of- 
fice was  in  a  very  confused  state.  In  10:^4*  the  position  of  the  Chief 
Clerk  was  ahnlishcd  ami  liis  duties  wei-e  assiirued  to  an  assistant  to 
the  Finance  OiKcer,  whose  ofiico  developed  into  the  Administration 
l-li*:xt\f-h  of  the  Hureau,  Xew  positions  fjf  .Vssistaiit  to  the  Commissioner 
wt*re  establishiMh  but  the  specific  rosponsibi] it los  of  the  incumbents 
w<u-*^  chariixed  f requ.t^ntly.  The  Statist ics  mcl  Consr ruction  becan^e  divi- 
sion-. Xhe  EniploviH^s  Stv-tion*  responsible  for  field  personnel  mat- 
ters, was  abolislied  in  lO^^O,  when  tiie  personnel  woi-k  of  the  liureau 
w;»-=:  tM*nT  ralizf^d  in  a  l-^orsonnel  I^ivLsion. 

Thc  ^reriain  Keport  C102S)  found  many  deficiencies  in  the  admin- 
istration of  Tndijin  nffaii^.  Auion*j  these  wei-e :  (1)  "•lack  of  ade- 
fjuatt-,  welj-trruned  persounor":  (zi)  an  inndequnto  system  of  public 
health  admi nist !\-it ion  :  { - >)  "*rrossly  ina^lc^qiTate'-  provisions  for  the 
carr*  of  Indiaii  children  in  ir^^vt-rnmont  boa rdin if  sciiools:  (4)-  lack  of 
evidence  of  economic  planninir:  O^*)  "confusion'^  over  leni^l  arid,  ju- 
rist li-^tioiial  matters:  aiul  (t>)  a  failure  to  develop  cooperative  relation- 
siiiriS  with  other  orcanixat ions  vrhich  conld  b(*  of  assistance. 

Af^cr  tlie  x^ublicat ion  of  the  report,  a  chai^ire  in  policy  was  insti- 
tuted, Indian  :idrninistrat  ion  irnprorc^d,  sind  the  Indian  I^eoriTii nida- 
tion A<*t  wa5?  passe<I  by  Con^rress  in  11>:^4.  This  net  wns  an  attempt  to- 
respond  to  tho  wishes  of  the  Indian  people  to  remain  Indian*  to  main- 
tain their  tribal  identity-  and  to  control  their  own  lives. 

Xew  divisions  were  established  for  exj^editinir  the  emergency  pro- 
frrams  of  the  ll>:lO*s,  These  included  the  Civilian  Conservation  Corps — 
Indian  Division  (nt  f\r>t  <*alied  Indian  Kmc^r^rency  Conservation 
^Vork)  :  the  Tfoads  Division:  and  tTie  TJehabilitatiori  I>ivision,  which 
was~m'  clfa fj2:e~  of  TTP A"  'projccf s.  The  "Const inK-floTi"^Di vi sion ^li^^^^^ 
T^'PA  projects  otrier  thaii  those  connected  with  irri-rn.tion  and  road 
work.  The  Indian  Oriranixation  Division  wns  established  to  super- 
vise the  formation  of  tribal  ^governments  imder  the  provisions  of  the 
Indian  Keor^xanization  Act. 
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lf):>4  also  saw  a  hi<ilily  .si^rxiificant  but  very  subtle  ai:)proacli  to  re- 
oriiranization  of  the  liureau.  Tlie  Indian  iRoorn^anization  Act  con- 
tained a  provision  whicii  sought  to  place  Indian  people  in  positions^ 
of  authority-  so  that  they  could  administer  Federal  pro*rrams  to  In- 
dian peoplel  Senator  "Wheeler,  who  authorized  the  legislation,  strongijr 
defeniled  Indian  employment  preference  standards  by  a»i:ency*  '^"It 
[the  Indian  Service]  is'^an  entirely  diifex'ent  service  from  anything'- 
else  in  the  United  States*  because  these  Indians  own  this  property- 
It  belonirs  to  them/'      He  concluded  that  civil  service  had  Avorked 
•"very  poorly*"  in  administering;  Indian  proijrams."*^  XJnfoi'tunatelv^. 
the  iBureau  has  not  carried  out  the  provisions  of  the  Act  strongly 
enough  to  effect  an  overhaul  of  tlie  iiui*eati"s  emplo^-ment  procedures*-^' 

In  1940  the  Community  Services  13ranch.  tlie  Resources  liranch,  the^ 
Administration  Branch,  and  otiier  branches  were  established-  Xhe 
Finance  Ofiicer  redesignated  Chief  Administrative  Oflicer,  w^s  put- 
in  charge  of  the  Administration  Hrancli.  Eacli  of  these  branchef  was 
made  up  of  a  number  of  divisions.  In  1040  the  terminology."  was  re- 
verse<l — the"^  branches  bocame  divisions  and  the  divisions  became- 
branches.  An  Assistant- Commissioner  was  put  in  charge  of  the  Divi- 
sion of  Coiniminity  Sorvi<-es,  and  another  Assistant  Commissionei* 
was  put  in  charge  of  the  Division  of  Ix(\sources*  !More  recently  there 
have  been  created  a  position  of  Assistant  C'ommissioner  for  the  Divi- 
sion of  Admin istj-tition  aTid  a  po^-ition  of  Assistant  Commissioner  for 
tlie  Division  of  Economic  I^cvelopment^  Xhe  Division  of  Kesources 
has  been  abolished. 

Since  there  have  been  various  changes  in  organizational  struc- 

ture and  .sonic  significant  atlemj^ts  to  T-<^oriranize  tlie  T^ui-oau-  Tlie  most 
important  structural  chrrhiros  occurred  during  the  IN'ixon  Admin  is- 
tratir>n.  In  10(;J>  the  Cornnu^^sioner  of  Indian  A^Faii-s*  Louis  I3rnce, 
reported  to  the  Assistant  Sef^retaiy  for  Land  ^lanagement,  Harrison 
Loes<^''lu  who  had  competinfr  responsiljilitit^s  for  the  Bureau  of  Land 
^ra3i;igenient,  (^ui floor  Iio(*roatioii,  and  I^M'ritoi-ial  AH'airs  as  well  as 
the  Bureau  of  Indian  \irairs.  Drucc  ostablislied  two  Associate  Com- 
missioner's and  five  clii'cc-toT-s  foi'  Achninistrai  ion.  Construction  and 
Engineering*  Kinanci^s*  Kducation^  Conuiiuni ty  Services,  and  Eco- 
nomic Dt^velopinent  wifiiiji  the  Bureau  of  Indian  Affairs.  As  these- 
directors  beiran  to  pui'suo  innovative  ]>rog7'aT>is-  old-lino  bureaTierats 
felt  t]\o  need  for  an  intei-^iucHnate  voice*  in  1 1  s;  ructure.  :inil  a  T^epnty 
Comnnssicmor  w:is  lo<'atecl  Ijctwch'Ti  rh(*  Cnirirnis?==ionei*  :md  his  five 
I)iix*<-t This  struf'ture  was  f>ver]iaul<*d  after  the  Inilian  takeover 
of  tlie  linroau  of  I:iilian  Allairs  Bnihiing  in  Xovomber  1072-  !Many 
personnel  changes  aorf)mp::nied  sribs(^r|iiout  restructuring  of  the  Bu- 
i-eau-  and.  for  an  inrorini  jjerioch  no  Couunissioner  of  Indian  AiTairs 
was  naniod.  An  Acting  C^omniissioner  headed  rl}e  I^uroau  and  reported 
to  th:^  -:Vssistant  Secretary  foi-  ^rnnairomcnt.  In  107^>-  when  ^loi-ris 
Thompson  was  appointed  Conimi^sione:'  of  Indian  Af?'airs»  tli'^  Bu- 
reau was  taken  out  from  un<]er  the  control  of  an  As^sistant  Secretary, 
arid  tluT  Coxnniissionc^r  Tiie  Secretaiy^ 

of  the  Interior. 


I**  Hf>arin;r5  on  S.  2T5r;  jinrl  S.  rsC4n  before  the  Senate  Committee  on  laUIan  Affairs.  73d 
=^  n»M. 

=3  See  also  the  Final  Report  of  Xask  Force  O,  part      ch.  H,  pp,  163-213. 
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EECEIKT  I>EVELOF3<rE2>rrS   IN"  THE  ADMXNTSTRATIO""  OF  H^DLVN"  I-ItOGRAaJS 

s.  / 

J?{spersz07i  <xf  FedcTaZ  Indian  ProffvaTns  A^Tnong  Varloiis  jiXgencies  — 

It  was  not  until  1929  that  consideration  was  g-iven  to  the  possibility 
tlxat  agencies  other  than  the  Buroran  of  Indian  Affairs  should  become 
Involved  in  the  provision  of  services  and  assistance  to  Indians.  This 
view  was  first  offered  by  Commissioner  John  Collier  as  a  part  of  the 
new  policies  which  were  to  emerge  from  tlie  Indian  Keorganization 
-Act  of  June*  1934*^  Commissioner  John  Collier  defined  one  of  his 
objectives  under  the  new  policy  as  follows:  To  abandon  the  tradition 
of  Indian  Office  monopoly  over  the  Indian  Service,  by  drawing  all 
available  Federal  and  State  agencies  into  the  Indian  Service."^ 

The  prime  motivation  for  this  policy  was  due  to  CoUier^s  conviction 
that  the  Indian  Service  i^hould  "cshift'from  that  of  dispatch  manage- 
ment  to  that  of  cooperative  advice  and  technical  assistance.''  AVhile 
many,  agencies  of  the  Federal  and  State  governments  had  begun 
modest  efforts  to  servo  the  social  and  health  needs  of  Indians  after 
publication  of  tlie  Meriam  Keport  in  1023,  there  remained  consider- 
>jible  reluctance  among  agency  officials  to  provide  services.  This  state 
.of  affairs  was  largely  due  to  uncertainty  about  the  extent  of  BIA 
responsibilities  and  the*  tendency  of  the  Bureau  to  guard  its  turf 
■and  assert  its  control  over  Indian  Affairs.  .  \ 

"  The  Bureau  of  Indian  Affairs,  it  was  thought,  was  guilty  of  provid- 
inir  insufficient  and  substandard  services.  The  remedv  Collier  sought 
was  a  movement  "toward  the  sharing  of  responsibilities  with  other 
a'^encies'^  in  a  cooperative  intergovernmental  effort  to  solve  the  eco- 
nomic* social  and  health  problems  so  starkly  revealed  in  the  ZVIeriam 
Report.  As  an  example  of  how  this  syst^vci  of  cooperation  could  work, 
"Collier  asserted : 

Wit±iin  the  federal  system,  the  outstanding^  unifications  have  been  those  be- 
t^-een  the  Indian  Service  and  the  CCC  (In<Uan  Emergency  Conservation  Work) , 
and  the  Indian  Service  and  the  I>epartment  of  Agriculture  (Soil  Conservation 
Service).  Continued  or  extended  cooperation  with  the  United  States  Public 
ilealth'  Service  and  with  the  Bureau  of  Animal  Industry  bus  ^:one  forward-  _An 
entirelv  new  collaboration  with  tlie  Bureau  of  American  Ethnolo^:y  (Smithsonian 
Jnstitiite)  has  been  achieved*  Intportant  help  to  Indians  has  been  ^iven  by  the 
Federal  Emergency  Relief  Administration,  the  A?:ricultural  Adjustment  Admin- 
istration and  tbe  Land  P>ro?rram  throu^:h  the  Eesetriement  Administration. 

Xoc  merely  have  these  many  cooperative  and  sliarin;2:  arransements  increased 
the  services  driven  to  Indians,  they  have,  in  addition,  reacted  in  a  stimulating: 
and  challeni^in^  fashion  upon  the  Indian  Office.  Xot  a  seqtiestration  of  Indians 
'within  the  one  federal  bureau,  but  the  lar;rest  nsej;»f  all  the  agencies'  helpfulness 
is  the  s^^^o  principle  in  present  Indian  AfTairs,"^ 

The  motivation  for  State  cooi>eration  was  a  result  of  Con<2:ress^  pas- 
sage of  the  Jolmson-O'Mallev  Act  whicli  prov-ided  that  the  Secre- 
tarv  of  the  Interior  could  contract  with  State  and  local  agencies  for 
the'^ purpose  of  providing^  precollege  education  to  Indian  youngsters* 

This  seetion  was  tnkon  from  Tnsk  Force  Three's  Final  Report,  p*  00—41. 

"  R^o'Vdi'oTth^^  c^'^^V^opn^^^  IRA  Poller-  RG  7r5.  5C-A-5SS^  r>Or..  506fi0-ir^ 

ll>fi   F^^florkl  Archives  Records  Sen  ice.  Fort  Worth,  Tex.  Indiun  i^er^  icc  Policies, galley  1, 
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Sta^tes  in  general  were  not  willing  to  use  State  revenues  to  supply  serv- 
ices and  assistance  to  Indians  due  to  the  uontaxability  of  Indian 
lands — ^the  principal  source  of  social  and  educational  revenues  gen- 
erated by  States. 

Througii  the  1950's  and  1960's,  the  pace  increased  to  place  Indian 
support  programs  into  other  P'ederal  agencies.  Indian  health  was 
moved  out  of  the  Bureau  of-- Indian  Affairs  in  1955  to  the  Public 
Health  Service  to  facilitate  in  ore  ''•expert^'  provision  of  services.  The 
overriding  policy  was  to  "get  the  government  out  of  the  Indian  busi- 
ness*"— a  policy  which  was  to  be  achieved  by  moving  the  responsibili- 
ties for  Indian  services  into  other  agencies.  Stiite  governments  and 
out  of  the  Bureau  of  Indian  Affairs.  This  policy  was  reevaluated  with 
the  advent  of  Indian  self-determination  emphasis  fostered  by  ''War 
on  Poverty"  legislation  and  policies  begun  in  the  early  1960*s. 

Indian  tribes  began  to  see  the  advantages  of  multiple  agency  Federal 
assistance  programs  as  the  flow  of  direct  funding  and  assistance  began 
to  boost  tribal  economies  in  ways  the  Bureau  of  Indian  Affairs  never 
could.  The  Great  Society  programs  of  the  Johnson  administration  be- 
came the  first  major  breakthrough  for  tribal  governments*-^ 

•  •  *  altlionjch  Indian  tribes  were  not  specifically  mentioned  in  the  delivery 
s.vscem  provided  in  tiie  Economic  Opportunity  Act  of  11KJ4,  a  crucial  policy  de- 
cision was  made  by  OEO  to  make  Community  Action  Program  grants  to  Indian 
tribes,  rruf=tratin^  an  attempt  by  tlie  BIA  to  serve  as  an  Administrative  conduit 
lor  tiiese  funds.** 

-The  infusion  of  OToO  funds  into  tribal  rommunities  hrouiiht  a>>oiit 
vigorous  elTorts  of  tribal  governments  to  serve  their  people  by  develop- 
ing economic  and  social  programs  that  they  administered.  Though  the 
quantity  of  funds  %vas  not  large,  they  neverrlicless  provided  Indian' 
tribes  with  the  first  real  opportujiity  to  plan  their  own  future. 

At  the  close  of  the  decade  of  the  1960's  and  the  beginning  of  tho 
1970-s  the  Xixon  a^dminist ration  began  efforts  to  establish  domestic 
assistance  programs  by  expanding  ^the  Bureau  of  Budget  into  the 
Office  of  Management  and  Budget  and  through  an  effort  to  standard- 
ize Federal  service  regions,  organize  Federal  regional  councils,  decen- 
tralize Federal  granting  authority  to  the  regions  and  establish  an 
integrated  grant  system  for  comprehen.sive  development.^^ 

For  Indians,  these  administrative  changes  were  couched  as  methods 
for  insuring  tribal  self-determination.  But  inconsistencies  in  the  treat- 
ment of  tribal  goveimmehts,  poor  communications^  and  arbitrary  pro- 
gram requirements  combined  to  create  distrust  of  the  new  system. 
The  policy  of  self-determination  began  to  be  seen  as  yet  another  form 
of  assimilation  and  termination. 

As  these  diverse  programs  for  Indian  people  vrere  placed  in  new 
.a<>^encies,  it  initially  nieant  increased  concern  for  and  attention  to 
Indian  problems.  In  some  ways,  however,  the  newcomers  to  Indian 
Affairs  have  not  been  able  to  deal  with  Indian  programs  as  effectively 
"i:s~the~BTi rt^ uT^with^  century^xtn d-tt-hitl f  of-accu mu4at^d^xperti se,~ 
has  in  the  past.  This  trend  now  appears  to  have  created  a  diffusion  of 
attention  in  Indian  affairs  rather  than  an  increased  or  more  widely 

»  Study  of  Statutory  Barrlf^rs  to  Trfhal  Participation  In  Federal  Domestic  Assistance 
i*ro^rrams.  University  of  Kew  Mexico.  AILC  76, 

«  Ibid-.  D-  2. 
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established  attention  to  Indian  affairs.  This  situation,  which  has  de- 
veloped from  the  history  of  past  administrative  chants  in  Federal 
.  administration  of  Indian  programs,  is  today's  problem.  This  current 
status  of  Federal  administration  is  the  subject  of  subsequent  sections 
of  this  <ihapter- 

The  Pkesen^t  Sxaxe  of  Federal.  AD3nN^iSTR.\TiONr  of  I:xi>l\>?  Polictt 

The  trust  responsibility  of  the  United  States  to  Indian  people  today 
includes  tiie  permanent  obligation  to  protect  and  enhance  Indian 
lands,  resources^  and  tribal  self-government-  The  Department  of  the 
Interior  is  delegated  as  the  prime  agent  for  insuring  that  the  necessary 
services  arc  provided.  The  trust,  however,  is  not  merely  a  matter  of 
concern  for  5ie  Bureau,  but  extends  to  the  Federal  Government- as  a 
whole.  ,     ^  s 

The  entitlement  to  Federal  services  is  additionally-,  twofold  for. 
Indian  people.  That  is.  as  citi5:ens  of  tlie  United  States,"  Indian  people 
are  entitled  to  programs  and  services  provided  by  the  Federal  Gov- 
ernment to  benefit  its  citizenry  on  a  level  comparable  to  that  of  any 
United  States  citizen^  Second,  on  the  basis  of  treaties,  statutes,  and 
the  course  of  dealings  between  the  Federal  Government  and  Indian 
tribes,  Indian  people  are  i>rovided  Federal  progi'ams  and  services  as 
part  of  tl^e  legal  obli^tion  of  the  United  States  in  executing  its  trust 
responsibility  to  Indian  people.  However,  Commission  research  con-; 
ducted  over  the  past  year  through  public  hearings,  surveys  and  inter- 
views  with  tribal  members  and  Federal  officials  has  revealed  that  in 
spite  of  the  dual  entitlement  Indian  people  have  to  Federal  serv^ices, 
they  are  not  actually  receiving  services  available  to  other  citizens  of 
the  United  States. 

FRAG^rEXTA'nOX  OF  FEnER-:\r-  IZSTDTAN"  FOLTCT^ 

At  least  9  cabinet-level  departments  and  10  individual  agencies  have 
programs  affecting  Indian  people.  Obligations  for  these  programs 
totaled  about  $1.1  billion  in  19T4.  Programs  designed  exclusively  for 
■American  Indians  amounted  to  about  $950  million  and  programs  with 
Indian  set-aside  funds  amounted  to  $170  million.  Furthermore,  5^ 
temp>orary  committees  are  engaged  in  studies  which  will  have  a  direct 
impact  on  Indian  interests. 

The  major  departments  with  multiple  programs  relating  to  Indians 

,  are  r  Interior;  Health,  Education  and  Welfare;  -A^gficulture;  Housing 
and  Urban  I>evelopment ;  and  Commerce.  The  Depai-tments  of  jCabor, 
Transjwrtation,  Treasury-,  State,  and  Defense  also  have  major  pro- 
grams of  importance  to  Indians.  Along  with  these,  the  Department  of 

Justice  handles  most  of  the  le^al  problems  affecting  Indian  rights. 

 ThiP^irtrlf^p^rrdpnt.  ^g^TiOTP^g  with  pT-ngrnmc;  ^iTf^r^tir^g  Indltin?  include  : 

Federal  Energy  Administration,  Environmental  f^rotection  Adminis- 
tration^ the  Federal  Power  Commission,  the  Commission  on  Civil 
nights,  the  Small  Business  Administration,  the  Occupational  Safety 
and  Health  Review  Cornmission,  the  Equal  Employment  Opportimity 
Commission,  and  the  Marine  Mammal  Cornmission- 
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Existin<r  alonjr^^idc  of  thoi^e  are  numerous  temporary  commissions 
-ivho^e  stiiciios  ami  functions  will  undoubtedly  atfect  Indian  interests. 
The V  include  such  orjrani3!iations  as  the  ATRPC.  the  Commission  on 
Water  Quality-  Commission  on  National  Policy  on  Gambling,  and  the 
Coinmitnitv  Service  Commission. 

The  purpose  and  jioals  of  many  Xative  American  programs  are  not 
ndoquately  defined.  This  often  lends  to  overhip  and  duplication  of 
proirrams*  within  the  different  a^irt^ncies.  Despite  tiiis  overlap,  many 
airt'neies  provide  such  limited  proirranis  that  even  in  combination,  they 
fail  to  adeq^iately  meet  the  necils  of  tribes  or  individual  Indians. 

(')no  example  of  this  can  l>e  seen  in  the  area  of  Indian  housing:  con- 
strui'tion.  IIT'D  is  responsible  for  constructing!:  housing?  units  for 
Indian  people.  Pro*rram  re<rulations  state  that  HXJO  will  construct 
the"  buildiULfs  if  IIKAV  a*ri*e<^^^  f^rovide  plnmbin<j:  and  sewa<2:e  facili- 
ties. Still  anothc.  a^irency,  I>rA.  is  responsible  for  the  construction, of 
tlie  roads  leadinir  to  the  hom^*.  As  a  result.  TITJD  cannot  beirin  con- 
struction imtil  it  has  a  v^ominirnient  fi-om  ITI^W  to  put  in  the  vrater 
fac-iliricr-.  TTKW  cannot  airree  to  j^ut  in  water  until  it  has"  the  exact 
IrK-aiion  of  the  house.  lIT^i)*  in  turn>  cannot  provide  the  exact  location 
of  the  home  until  the  BIA  stipukxtes  where  it  will  put  in  the  roads 
and  driveways. 

Tbese  problems  are  compounded  by  the  fact  that  eacli  of  the  aircncies 
inv^dved  receivers  si^pai-aro  fundiiiix  from  Congress.  As  a  result,  it  is 
po>:^iljle  ^for  11X70  to  have  money  available  to  cotistruct  homes  but  be 
prevt^nted  from  doin<r  so  because  i  IKW  does  not  have  the  funds  neces- 
sary to  put  in  v/ator  systems  or  becatI^e  lilA  <loes  not  have  the  money 
J;o  build  roads  to  rea<-h  the  homes. 

This  overlap  in  Indian  administration  also  extends  to  State  and 
lo<'al  irovernments.  Indian  people  may  qualify-  for  pro^jrams  in  three 
dirtVrent.  ^-ays  :  as  rribal  c^iti>:ens.  State  citizens,  and  Federal  citizens. 
"While  this  sonnds  like  an  ideal  sit;mtion,  the  result  is  quite  often  the 
opptK^ite.  Por  example,  a  State  social  service  ai^ency  and  IIK^V  may 
both  offer  welfare  2>roirrams  to  nn  Indian  individual.  ITowevcr,  the 
Stato  riiay  refuse  to  allow  tribal  j^^articipation  in  this  proirram  because 
it  bt-Iieves  that  Indians  liviii<r  on  a  reservation  are  a  Federal  responsi- 
bility. Federal  a^icnr-ies,  on  the  otiier  hand,  may  fail  to  provide  a  pro- 
irrain  of  this  type  because  they" feel  that  such  proirrams  are  already 
fovcred  at  the  State  leveh  As  a  result.  Indian  people  find  themselves 
ex^-luded  from  State  programs  witli  no  recourse  through  Federal 
chaunels. 

This  bureaucratic  structure  also  creates  other  ne^rative  situations., 
I3ecause  of  the  layers  of  Federal,  State  and  local  employees  char<rec3L 
witli  admiuisterinir  Indian  profn'ams*  decisionmaking:  powers  are  often 
denied  Indian  people.  One  result  of  this  bureaucratic  cntangleinent 
is  that  Indian  people  do  not  know  which  agency  tQ  approach  when 
t]ic\v  need  assistance. 

I^ecause  of  the  complexity  of  many  Indian  projzrams.  there  is  a 
s%*i^ious  lack  of  coordination  both  within  and  between  Federal  a^rencies. 
^As  a.  result,  In^lian  people  often  fail  to  realize  many  of  the  benefits 
intended  for  them. 

The  confusion  surrounding  application  procedures  for  the  various 
diverse  Indian  progi*ams  scattered  throughout  the  bureaucracy  was 
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a  topic  of  consntant  criti<:jsm  in  a  number  of  task  force  hearings*  In  a 
hearing  held  by  Task  Force  Throe,  for  example,  Kobert  Trepp 
commented: 

*  *  *  programs  directed  toward  American  Indians  operate  within  one  of  the 
Reveral  departments  at  the  cabinet  level  *  *  This  creates  so  much' confusion 
that  it  is  becoming:  impossible  for  the  tribes  to  operate  within  the  executive 
framework.  It  is  not  that  the  tribes,  individually  and  collectively,  lack  the 
intelligence,  capability  and  technical  exi>ertise  necessary  to  deal  with  these 
cabinet  departments.  To  the  contrary,  it  is  these  cabinet  departments,  individ- 
ually and  collectively,  which  lack  the  capability  and  exi)ertise  to  deal  with  the 
tribes  and  with  each  other.** 

This  lack  of  coordination  often  has  very  devastating  effects  in  the 
construction  area.  The  department  of  Commerce,  for  example,  will 
construct  a  liospital  for  tribal  without  first  checking  to  see  if  the 
IHS  will  have  the  necessary  funds  available  to  staff  and  equip  it.  ,IFTS, 
not  planning  for  this  new  program,  does  not  have  the  money  to  provide 
immediate  assistance.  As  a  result,  man\r  line  facilities  sit  completed, 
yet  unused. 

^Vithin  the  complex  bureaucratic  structure,  there  also  exists  a  num- 
ber of  conflicti^  of  interest  wliich  have  been  documented  at  length 
throughout  this  i-eport.  Kor  example,  the  l>opartment  of  the  Interior 
Avhich  houses  the  Indian  trust  protection  mechanisms  also  has  the 
major  responsibilty  for  the  maintenance  and  development  of  Fedeini 
lands  and  natural  resonrees,  I>ef"iuse  of  this  diversified  area  of  re- 
sponsibilty,  the  Iiiterioi-  1  >ena ft  merit  often  linds  itself  representing 
both  sides  \vlu*n  a  <'c>tir rov'(*rsy  involvinir  trust  hind  arises. 

The  above-mentioned  example.^  }>rovide  only  a  glimpse  of  the  prob- 
lenis  encountered  in  Federal  administr:ition,  Tlie  following  section 
will  attempt  to  provide  you  an  overview  of  the  major  departments 
involved  in  Indian  affairs,  their  functions,  and  their  shortcomins:^. 

Commerce  Department  has  many  programs  for  which  Indians  and 
tribes  are  eligible.  Unfortunately,  there  is  not  widespread  India:, 
participation  in  these  programs.  Indians  are  not  informed  of  the 
availability  of  programs  and  the  Department  does  not  place  much 
,  emphasis  on  Indian  involvement.  Significant  efforts,  thus  far,  hax^e 
come  from  the  Economic  Development  Administration  and  the  Office 
of  Minority  Business  Enterprises'  Indian  Desk. 

Economia  De^celopTn-ent  A^dTninistTatzoorh 

The  Public  TVorks  and  Economic  Development  Act.  of  1965,  as 
amended^  prov-ides  Indian  tribes  with  economic  development  assist- 
ance under  its  various  titles. 

Beginning  in  1967.  the  Economic  Development  Administration 
be^an  a  program  with  special  emphasis  on  assisting  Indian  tribes 
^esidin^'on"  ti^ust^andsrT^^^ 
marily  in  the  field  of  planning  and  technical  assistance  as  well  as 
the  necessary  ^"brick  and  mortar"  money  to  construct  community. 


^  Prepared  testimony  or  tbe  Creek  Nation,  p.  2,  cited  in  final  report  of  Tasfe  Force  Three. 


training,  and  commercial  facilities.  As  of  1976,  Indian  projects  m 
28  States  have  totaled  $274^1,491  during  the  last  decade. 

Although  Federal  contribution  for  non-Indian  governnients  is 
limited  by  a  requirement  of  matching  funds,  Indian  reservations  are 
eligible  for  100  percent  assistance  in  most  cases.  In  fiscal  year  1974, 
$22,478,000  was  set  aside  for  the  benefit  of  Indian  tribes,  out  of  a 
total  EDA  expenditure  of  $142,744,000. 

Although  tHe  program  hsis  provided  substantial  benefits  to  Indian 
tribes,  it  has  also  created  many  i>roblems.  Insistence  by  EDA  in 
imposing  theix  own  project  priorities  and  inadequate  planning  and 
feasibility  studies  for  Indian  projects  have  resulted  in  empty  reserva- 
tion industrial  parks  and  unprofitable  and  expensive  reservation 
tourism  projects.  The  promotion  of  "an  eft'ort  to  bring  industry  onto 
the  reservations  has  not  developed  employment  and  the  original  ex- 
pectation of  improving  the  economy.  The  agency  has  not  coordinated 
its  programs  with  other  efforts,  and  the  results  have  been  delay,  con- 
fusion, and  overlap  with  other  programs. 

Oifice  of  MiTiority  Bzcsin&ss  EnteTrpr-ise 

The  purpose  of  this  program  is  to  promote  the  expansion,  in  size 
and  number,  of  minority  business  enterprises,  including  tliose  of 
American  Indians.  Assistance  is  made  available  in  the  form  of  proj- 
ect and  research  grants,  adv^isory  services,  counseling,  and  the  dis- 
semination of  technical  information. 

A  minimum  of  25  percent  must  be  provided  by  a  ^antee  from  non- 
Federal  sources ;  .  these  funds  may  be  cash  or  in-kind  contributions. 
In  fiscal  year.  1974,  $1.8  million  went  to  Indian  beneficiaries  under 
this  program  out  of  total  expenditures  of  $41.5  million. 

This  agencv's  largest  asset  is  its  willingness  to  fund  entirely  Indian- 
run  organizations  tt.  a^-sist  small  businesses  in  receiving  help  from 
private  and  public  sources. 

The  agency's  greatest  problem  is  its  position  of  relative  obscurity 
within  the  Department  of  Commerce  structure.  The  Indian  component 
does  not  have  the  organizational  ability  or  prestige  within  the  De- 
partment to  properly  coordinate  with  other  agencies. 

The  Small  Business  AdministratioTh 

The  Small  Business  Administration  is,  perhaps,  the  least  effective 
of  the  economic  development  agencies  involved  in  Indian  affairs. 
Fraught  with  uncertainty  as  to  its  role  in  Indian  business  develop- 
ment, with  misunderstandings  as  to  the  status  of  trust  realty  and  res- 
erv-ation  citizen  status  in  the  banking  system,  and  with  coit fusion  in 
its  regulations  as  to  recognition  of  eligibility  of  Jjidian-owned  busi- 
nesses, the  agency  remains  in  a  state  of  inertia  in  Indian  development 
concerns- 

 ^The  IndtaiY—pxograiiis,  -tind-budgets^  of  OMBE,— EDA,  -  the-Small 

Busines  Administration,  and  the  BIA  Economic  Development  Divi- 
sion, along  with  other  economic  development  programs  should^  be 
located  in  a  single  agency  for  better  coordination  and  a  more  efficient 
deliverv  of  Indian  economic  development  budgets.  In  the  interim,  an 
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Indian  office  should  be  operated  from  the  Office  of  tlie  Secretary  of  the 
Gommerce  Department, .  ^ 

n^rPAKTMrE^sx  of  Kousrs-o  a^td  urba^t  Di:rrELOP>CE>rr 

Assistance  is  provided  to  Indian  tribes  in  establishing  housins 
authorities  to  obtain  benefits  of  STXD  housing  progranas,  in  carrying 
out  construction  of  the  projects,  and  in  managing  them.  Assistance:- 
is  restricted  to  Indian  tribes  that  are  able  to  establish  housing  au- 
thorities and  carry  out  programs  under  the  U.S.  Ploixsing  Act  of  1949ir 
as  amended,  and  the  rules  and  regulations  of  the  Department  of 
Housing  and  XJrban  Development. 

F^inding  has  been  a  problem  at  HUD  since  the  "freeze''  placed  on 
housing  development  by  the  Xixon  Administration.  Also,  as  described 
in  the  introduction  to  this  chapter,  many  HUD  programs  are  not 
coordinated  \rith  other  agencies  and,  many  times,  needed  housing 
are  not  built  because  of  conflicts  with  other  agencies. 

The  most  important  program  relating  to  Indian  people  is  the  Hous- 
ing and  Community  Development  Program. 

Ro%L8vng  and  CoTnrruurvity  JDc'veZoprrherit 

The  Housing  and  Community  Development  Act  of  107-i  defines  the 
recipient  class  as  ^^units"  of  local  government,  and  includes  Indian 
tribes  in  this  definition.  Title  I  of  the  Act  establislies  block  grants  for 
community  development  and,  although  Indian  tribal  governments 
are  eligible  to  compete  for  ^ants  along  with  other  local  governments^ 
no  special  set-aside  is  made  S)r  Indian  tribes  within  title  I, 

Title  IV  of  the  Act  authori>?:es  the  Secretary  of  HUD  to  make  loans 
to  public  housing  agencies  to  help  finance  or  refinance  the  develop- 
ment, acquisition  or  operation  of  low-income  projects  by  such  agencies. 
For  purposes  of  title  IV,  ""public  Jiousing  agencies"  includes  Indian 
tribes.  In  1974,  the  Indian  set-aside  under  title  IV  was  $53,671^00. 

Title  IV  of  the  Act  revises  sec-  701  of  the  Housing  Act  of  1954^ 
making  Indian  tribes  , eligible  for  comprehensive  planning  grants. 
Funds  are  distributed  among  HUD's  10  regions  on  the  basis  of 
demand,  need,  and  population.  In  1974.  the  Indian  set-aside  under 
title  IV  was  $1,636,000. 

The  entanglement  of  housing  regulations  between  HUD  and  other- 
agencies  must  be  resolved.  As  soon  as  practical,  housing  matters  sliould 
be  delegated  to  the  individual  tribes,  who  are  in  the  best  position  to- 
solve  their  own  housing  problems  if  given  adequate  funding  and  tech- 
nical assistance. 

r>EPAirr3n:>rx  <y^  TrRAT.T-rr.  EDTJCATTO>r,  axd  wet^tare 

The  Department  of  Health,  Education,  and  "Welfare  is  heavily  in- 
^oivedTnrAjnerican  in:diaTi-  aJTaix'S.  IrrdiaiTs  are-^lijrible-  foTr  the  same"" 
programs  for  ^hich  all  American  citizens  are  eligible,  but  this  basic- 
eligibility  is  often  overlooked  in  the  confusion  found  in  the  relation- 
iship  between  Federal,  State  and  local  departments  and  agencies. 


The  areas  of  major  Indian  involvement  by  HEW  are  Office  of 
^Education  (OE),  Office  of  Native  American  Pro-ams  (ONAP), 
and  the  Indian  Health  Service  (IHS) . 

Oifice  of  Edtccatzon 

The  Office  of  Education  provides  funds  and  services  mainly  with 
three  major  programs. 

1.  Indian  education  grants  to  local  education  agencies:  The  objec- 
tive of  this  program  is  to  provide  financial  assistance  to  local  educa- 
tional agencies  for  the  development  and  implementation  of 
elementary  and  secondary  school  programs  designed  to  meet  the 
special  educational  needs  of  Indian  children,  Awards  are  in  form 
of  grants. 

The  program  grants  were  $23,800,000  for  1074:  and  dropped  to 
$22,700,000  for  fiscal  years  1975  and  1976.  In  addition  to  the  reduction 
in  funding,  inaccurate  monitoring  s^-stems  make  it^  unclear  whether 
or  not  the  designated  funds  are  actually  reaching  their  target 
populations. 

2.  Indian  Education  Special  Programs  and  Projectf;:  Ora^^ts  ore 
authorized  under  this  project  for  planning,  development,  and  imple- 
mentation of  i^rograms  and  projoct^^  for  the  improvement  of  educa- 
tionar  opportunities  for  Indian  childi-en.  They  are  available  to  State 
and  local  oclur-ation  agencies,  forlorn!  1y  supprjiTod  oleniontar^'  and  >oc'* 
ondary  r^rliools  for  Indian  cliildron,  and  tribal  and  other  Indian  com- 
munity organizations. 

Kinal  f milling  decision^  are  made  by  the  C'ommi5?sion  on  Education 
upon  recommendations  made  b\-  the  r>eput\'  Commissioner  of  Indian 
f^ihication.  TJec-auso  the  funding  graiits  are  decided  on  by  persons  far 
from  the  field  locations,  their  decisions  are  often  questionable  as  to 
whefeliei-  or  not  tJioy  havo  been  made  on  sound  noeds  and  priority  bases. 

*\,  Tndiirrn^iKdiirrit ion — Adulr  Indian  Kdiicati^iu:  Xliis  progi-txm  pro- 
vi<los  Tndiar?  odrrrrr^4<^«i.4ir:tnts  f<>r  i>lanning,  <t<^velopment,  and  imple- 
^mentation  of  piOgrams  flesigiTed^to  stiinnlate  basic  J iteracy  and  high 
scliool  equivalency-  oppoi-tiinities  for  Indians  in  the  shortest  period  of 
time^ 

The  program  asks  for  a  local  coriiTniriuenfc  after  I'ederal  funding; 
liowever,  it  has  boon  siiovrn  tliat  IocmI  ilisti^icts  do  not  pick  up  on  Fed- 
eral programs. 

Whili"  it  is  quite  clear  that  Indian  adult  edizcat  i<>n  4iee*ls  liave  not 
lessened,  the  fiscal  year  budget  lias  remained  at  $*>  million  since  1974, 

InrlJart  TlealtJi.  Service 

The  Indian  TloaUh  Service  was  created  in  as  an  inq^rovement 

over  the  old  BIA  Health  Ser\  i<'e.  Plealtli  service  to  Indians  has!  im- 
proved, but  there  remains  an  overwhelming  backlog  of  persons  need- 
""ing  health^care  scrv^ices.  IHS  does  not  reach  all  Indians^  Hbiit  many 
Indians  are  turned  away  by  other  institutions  under  the  belief  that  TTI& 
covers  every  Native  American.  IHS  lack  resources  and  does  not  coor- 
dinate with  other  agencies  to  deliver  optional  services. 
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Oifice  of  Xcctime'  A^rrvericaar^  Progr^ima 

Xhe  Office  of  Native  Americaji  Programs,  axi  office  in  the  Office  of 
TTuman  Development  in  the  II>epartment  of  Health,  Education,^and. 
'^Welfare,  was  cfrtablished  through  the  combination  of  the  Office  of  ICco- 
noxnic  Opportunit^'/India  i  Division,  and  the  HEW  Office  of  Indian 
Affairs  in  1973  to  "respond  vk»  social  and  economic  problems  and  needs 
encountered  by  Xative  Americans. 

The  most  commendable,  and  paradoxically  the  most  i^robleniatic, 
featnre  of  ONAP  is  the  flexibility  of  its  programs.  Its  grants,  which 
ranged  from  $iO,000  to  $5  million  with  an  average  of  $293,000,  were 
ori^Ttnally  used  for  financial  assistance  for  -C^ative  American  projects, 
training  "and  technical  assistan'^e,  and  research,  demonstration,  and 
pilot  projects. 

Implicit  in  the  breadtli  and  flexibility  of  this  Inuso  were  broad  i>ro- 
gram  goals ^which  led  to  possible  duplication  of  services*  As  a  result, 
in  1975  OX AP  outlined  a  series  of  pi-ecise  goals  and  strategies  naii-ow- 
ing  its  scope. 

Unfortunately,  even  with  a  narrowing  of  its  project  scop-?,  OXAJP 
faces  dif5culties.  The  pro^rram  has  not  yet;  fully  developed  its  ovm 
policy  and  administrative  stnicture;  and  these  changes  have  not  fully 
been  communicated  to  the  Indian  population.  The  effectiveness  of 
OX-:VP  programs  is  clearly  limited  by  its  budget,  which  was  only  $27 
million  m  1975. 

nKrAirrM:j=:2C-r  o:p  AGRicrrLTXJFJs 

r >ver  the  past  vears,  Ir.dian  tribes  have  clefinetl  tlieir  greatest  po- 
tential for  true  and  histing  development  as  thf^se  nntin-al  resources 
r^^lated  to  their  lands:  agricnlturo.  utjuacultiire,  timber,  and  cnergA'. 
C)f  these  four  major  resource  categories.  thr(*e  fall  v/irliin  the  jnris- 

diction  and  program  expertise  of  the  I^epai^tment  of  Agricultures  

agriculture,  arrviaculture.  and  rimbei  :  yer.  little  eifort  is  made  by 
I'SDA  r<>  de-ign  proLri^ams  to  as.^ist  trilx^s  in  tlse  <levelopment  of  these 
areasof  greatest  economic  development  potential. 

An  issue  of  ongoing  concern  to  tribes  is  the  issue  of  nn:  ition.  !Major 
health  problems  on  Inciian  reservations  are  atl  rihuted  in  large  pai-t  to 
inadequa  o  and  poorly  balanced  diets.  The  two  ]>rin(  ipai  nutrition 
prograrr^- — ^  he  Commodity  Fooil  Distribution  l^rograni  and  the  Food 
Stamp  1^2  :>gram — reside  in  the  X^SDA:  yet  no  i>rogram  exists  within 
the  I>ex>urT merir  to  a<l<iress  this  major  problem. 

The  main  USDA  program  that  is  designed  ex<"lusively  for  Indians 
and  rribes  is  tJie  Indian  Land  Acqui^^ition  L^>an  Program  of  the  Farm- 
ers Heme  Administration. 

Guarar^teed  and  ensured  loans  are  made  available  to  tribes  and  tribal 
cor{>orations  by  F  ^rmens  Home  Adminif?! ration.  The  objective  of  the 
pmirram  is  to  enable  tribes  to  mortgage  laixds  as  security  for  loans 
•wi^h  vrhich  to  purchase  additional  lands  within  reservatioxis-  Tliese 
loans  totaled  million  in  IC  "4. 
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-  Kli'rihilitv  is  limitcMl  to  roco-ni;^rwl  Tiuliaji  trlbo?,  onrpo  rut  ions,  ami 
Alaf=kan  comnnmittos,  which  ar<i  witlimit  ruloqunto  Tuu-oininittc.cl  funclH 
to  acquire  needed  lands  ^vithin  tlie  roservarion^;  and  r-unriot  obtain 
"tifficient  credit  at  reasonable  terms  from  oth<>r  sonrc-es.  se  of  the  ^oan^. 
is  restricted  to  the  purchase  of  lan<l  for  tlie  IxMicht  <d  a  tribe  or  its 
member^,  and  to  pav  expenses  incidental  thereto.  Althoii-h  the  Sr^cc- 
rctarv  of  the  Interior  must  determine  that  lands  to  be  acquired  lie 
withfu  a  reservation  or  Alaskan  community  incorporated  pursuant  to 
the  Indian  Reorganization  Act,  review  of  the  application  and  awarcl  ot 
the  loan  is  made  by  the  local  FIIA.  Tins  is  a  valuable  program  for 
tril>es  to  acquire  needed  land.  i        *.  „n 

The  Department  of  A<rricidture  u.  . tJn*  nebulous  standard  tliat  all 
loans  will  be  secured  in  a  manner  that  will  a<loquat(>ly  protect  the  Ciov- 
ernmont  during?  th^r repavment  periml.  Also,  the  small  amount  ot 
money  availabk*  (S^.O  million)  does  not  allow  partu-ipatum  by  many 
trilws  in  need  of  additional  reservation  land.  _ 

Afanv  nnal  Indians  and  ti-ibrs  are  <lepen<lenr  upon  a^xnculturc  toi 
their  livelihood.  The  TTSO.V  shoidd  make  in f*irnuitioii  on  this  ]>ro^rran» 
an<I  the  others  it  offers  easily  availablt-  to  Indian  peoples  and  tnbes  to 
tliey  can  more  widely  benefit  from  them. 

i>Ei»Airr>th:xT  of  thk  iNnvimtu 

The  Department  of  the  Interior  contains  the  a^rcneies  that  most 
di recti v  affect  the  lives  of  almost  every  Amerienn  Indian.  In  the  I)e- 
purtment  of  the  Interior  lies  the  responsibility  of  virtually  all  Federal 
lands  and  resources  includin^r  water.  In  the  Department  of  the  In- 
terior lies  the  trust  protection  of  Indian  lands  and  resources.  And  m 
the  Interior  Department  lies  the  jrrcatest  conflict  of  interest,  dealt 
with  in  detail  throufjh  this  report. 

The  Bureau  of  Indian  Affairs,  althou^rh  it  tromprises  the  Iar<rest 
agency  wi-;  hin  the  Department  of  the  Interior,  remains  a  stepchild  in 
priority -f"^  ^  ..j^ ;  ■■■;)  emphasis. 

7''^:  iJ-rrcant-  of  I ndiaih  A-ffa'/rs 

"Shy  Bu:  of  T...u:in  .affairs  employs  over  16.000  personnel  <jn  a 
pe -n--.  ent  .)asis,  and  up  to  18.000  incluVling  part-time  employees.  Iti 
fL--al  yrn-  1977  the  BI.V  budget  was  $777,019,000.  The  BIA  controls 
l^r-iirram-  in  Indiar^  eilucatioT'.,  tinbal  frovernment,  social  scr\-ices,  trust 
I>rotection.  re-ourt  .  ^  <ie\-elopment,  roads,  law  enf<n-cement,  and  many 
otlii^-rs. 

TS,.^  Bureau  of  Indian  Arairs  is,  most  of  all,  an  inefficient  organiza- 
tion, j'rs  principal  problem  is  its  inability  to  deliver  program  funds 
direct  I V  to  Indians.  In  tisccv.1  3-ear  1977,  the"  BIA  retumed  $29.5  millior 
in  unekp<-nded  funds  to  the"  TJ.S.  Treasury,  at  a  time  when  its  area 
o3ices  were  t /-'Sling  Indian  tribes  that  "self-determination"  grant  funds 
were  not  a^'ailahle.^-^ 

Over  the  years  the  BIA  has  tieen  seen  by  Indians  as  a  paternalistic 
agency  that  did  not  respond  to  Indian  needs.  The  BIA  lias  many  prob- 


IntPT-vIew  wltb  Joseph  Amaral  Joint  fnndinc  coortUnator,  Tntprffovernmr-ntal  Rclntlons 
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lems  that  overlap  and  contradict  each  other.  Attempts  have  been  made 
to  correct  some  of  the  shortcomlners  of  the  Bureau.  1  he  latest  being 
-  tTie  Indiaii  Self -determination  Act,  F^ublic  Law  93-G38,  which  is  iiav- 

in<r  a  limited  success.  ^  .      .  *  ^ 

•  The  Bureau  is  commented  on  m  depth  later  m  this  chapter. 

DEPArrXMENT  OF VrfE  INTERIOR.  BUREAU  OF  trtDIAN  AFFAJRS.  PRCORAM  BUDGET  SUMMARY 


1973 


1974 


1976 

1975  Avail^brtity 


1977 


Operation  Indian  prosrams: 


1 
2* 
3, 
4. 
5. 


Education,  •  

'Indian  services   

Tribal  resource  development  

Trust  responsibility  services  

General  management — facilities  operation  

Navajo-Hopi  settle  program  ,  

General  admintstratton  *  *  —  


1S7,  326 
116,230 
27, 184 
12,414 
42,855 


184, 187 
112^885 
29,097 
12,  414 
43.  159 


226,  495 
-38, 603 
70.36C 
18,661 
65, 013 


6,  200 


5,  319 


243,085 
129,531- 
83,578 
21,337 
73, 746 
2,115 


255p 143 
154.  240 
101, 374 
27,  '50 
33,  x43 
4,875 


Total 


392,209 


386.361 


479, 132 


553,392 


626,183 


Construction: 

1-  trrieation  systems..  

2.  Construction,  buttdins  and  utility. 


16,800 
32,219 


16.800 
27.200 


25,  435 
35,369 


30,400 
43,522 


30.  010 
47, 091 


T«rtal    —  56,019 

'^''t^tl^a  lon^t.uction                                               45,  539           43,  000  59, 500 

OWiBJrtive  authority.      -  ^> 

Budsat  authority       Cl00,0OO^- 

Miscellaneous  appropriation: 

Alaska  Native  claims   -  —         50,  000          70,  000  4S»  2x2 

Revolving  funds-loans   iS« 

Laon  £ua7anty     —   20,000 


44,  000 
43,  000 


61,804 


73,922 

66, 705 
<66,  705) 


70,000 
3,000 
10,000 


77,  101 

39,  075 
(68,  544> 
27, 205 

30.000 

'"i5,"666' 


Total  appropriations. 


543, 767 


543,  361 


728.436 


777,  019 


787»  359 


t  General  administration  is  now  distributed  and  identified  as  suctt. 
3  See  the  f ollowine  table: 


1975 


1976 
availability 


1977 
estimate 


.includes  CSC  employment  and  general  programs  

Including  pay  raise   j^f '  7„ 

Ket  increase  over  prior  year   *^ 


553,  392 
10,  474 
63.  786 


589,  510 
•  11.500 
•24.6X8 


•  Estimates  need  program  budget  summary,  1977  for  actual  comparison- 
Note:  1973  and  1974  used  diffsring  line  items  than  present  rearranged  for  comparisons. 

i>EPj^5rr3£s:E^^  op  i*abor 

-The  Department  of  Labor^  Division  of  Indian  and  N'ative  Ameri- 
can I^oorams  (DINAP),  administers  title  III  of  the  Comprehensive 
Employment  and  Training  Act.  The  CETA  program  has  been  a  real 
breakthrough  in  Indian  programs.  A  summary  of  Department  of 
I^abor's  Indian  programs  shows  that  titles  IH,  and  VI  have  dis- 
tributed $128,040,001  to  91,000  participants  in  fiscal  year  1977.  Between 
84-85  percent  of  the  total  appropriations  for  the  CETA  programs  are 
delivered  directly  to  tribal  and  off-reservation  Indian  communities. 
Further,  the  maximum  allowable  level  of  administration  permitted 
is  20  percent.  Administrative  cost  per  participant  averages  approxi- 
mately $231. 
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Indicun  CETA,  JPrograTTt 

Title  IH  of  tiie  Comprelieiisive  Employment  and  Training  A.ct  of 
1973  (CET-4l)  provides  grajits  for  comprefiensive  majapower  programs 
and  services  for  the  benefit  of  unemployed,  underemployed  and  eco- 
nomically disadvantaged  Indians. 

Eligible  programs  include  skill  and  vocational  training,  public  serv- 
ice^ employment,  work  experience,  on-the-job  training,  and  others. 
Eligible  services  include  such  items>as  child  care  and  transportation. 
There  is  no  separate  appropriation  for  this  program  bat  it  is  funded 
by  a  set-aside  of  funds  equal  to  at  least  4  percent  of  the  moneys  allo- 
cated for  the  irenoral  manpower  proirrams  under  title  I  of  the  Act. 
To  date,  the  Department  has  not  exceeded  the  minimum  4:  percent 
.  floor  esta^blished  for  funding  the  program. 

GET  A  gr'ants  may  be  made  available  to  qualified  prime  sponsors 
•which  include  tribal  governments  and  other  Indian  organizations.  In 
fiscal  year  1976,  approximately  $50  million  was  expended  under  title 
in.  Since  then  the  program  has  expanded. 

Tveak  point  of  the  program  from  the  standpoint  of  many  of  the 
prime  sponsors  lias  boen  I^OTj'S  relative  inability  to  provide  more 
adequate  technical  assistance  in  a  more  timely  fashion.  While  the  pro- 
<rrani  must  be  commended  for  its  impressive  delivery  record  to  date,  it 
should  not  Tvc^iken  the  programs  of  its  Indian  grantees  by  not  having 
technical  assistance  available  ^hen  needed. 

JDOZ^  Economic  Stimiilus — Sf r/zfegy  for  the  Future 

The  Division  of  Indian  and  Xative  American  Programs  (DTXAP) 
is  presently  preparing  a  program  for  the  futnrc  to  be  directed  at 
"economic  stimulus"'  programs  whicli  will  bo  concentrated  on  para- 
medical and  health  training;  paralegal  training;  onsite  management 
training;  agricultural:  road  constrnrtion  training;  domestic  fuel 
development;  emergency  vehicle  operation,  and  other  program  designs 
of  similar  nature.  Tlieso  pro<ri"ams  have  boon  rocontly  targeted  by  the 
President  as  areas  far  new  I^abor  Department  emphasis.  This  program 
is  estimated  to  be  expended  at  i?40  million  in  fiscal  year  1978. 

The  relative  success  of  the  Indian  CETA  programs  administered  by 
the  Department  of  Labor  need  to  bo  examined  closer  by  those  who 
would  attempt  reform  in  Indian  administrntion.  An  examination  of 
the  legislation  may  provide  tlio  answer  sin^o  limitations  on  adminis- 
tration and  specific  program  set-asidos  are  provided  for  in  the  statute. 

Tr}7?a7  E7/fy/h?7Jfi/  for  an^J  T^f77^X'rffon  o  f  Krf7rra7 
T)  om-rsi  f  Jc   j1  siSi/sitrr?}  re  ^orfro^)i<^ 

The  sor^'ico  dolivorv  ^^vstoin.  wliir-b  provi<lt*s  T*"p<lo7'al  domestic  as- 
sistance programs  to  eligible  applicants, -is  £ronorally  administered 
through  units  of  State  and  local  go^^ernmont.  Of  the  800  billion  which 
-was  expended  in  Kodoral  domestic  assistance  in  IPTC.  75' percent  was 
administorod  tlirougb  States. 


Tribal  <^^v*'^rnni<*nt  Task  Korco  f  XuniI>or  Two  >  Final  Ftoport. 
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This  system  for  tho  doliveiy  of  services  places  tribal  grov- 
emments  in  a  position  which  is  in  direct  conflict  with  e^;tablishcd 
Federal  policy  and  even  the  earliest  Supreme  Oourt  decisions 
articulating?  the  Federal-Indian  relationship.^^  This  jurisdictional 
relationship  is  discussed  in  chapter  5.  Because  75  percent  of  all 
Federal  domestic  assistan^^c  profjrams  arc  administered  tliron<::h  State 
governments,  it  is  important  to  analyze  the  conditions  in  which  tribal 
governments  are  forced  co  come  under  the  jurisdiction  of  the  States  to 
receive  Federal  domestic  assistance.  Requirements  of  State  incorpora- 
tion of  tribal  cnterj^rises,  for  eligibility  under  some  Federal  domestic 
assistance  programs  (Small  Business  Administration  I^rograms)  are 
in  direct  conflict  with  the  Federal-Indian  rolationsliip.  This  rehit ion- 
ship  guarantees  the  jurisdictional  independence  of  tribal  governments 
from  State  governments.  The  recognition  of  tribal  sovereignty  and  the 
powers  of  tribal  governments  prov*idcs  a  solution  to  this  problem,  by 
asserting  the  power  of  a  tribe  as  ecjual  to  that  of  a  State,  for  incorpora- 
tion  of  tribally  chartered  enterprises  and  organizations.  State,  as  a 
<iei>endent  sovereign,  has  the  power  to  recognize  its  political  subdi- 
visions or  enterprises  as  eligible  units  for  F'ederal  domestic  assistance; 
then  a  tribal  government,  which  bears  a  similar  status  in  the  Federal 
S7i.'stem  also  must  be  zecogni^ed,  as  having  the  power  to  incorporate 
the  enterprises  wliich  come  under  the  jurisdiction  of  the  tribal  govern- 
ment. Historically,  tribal  govemments,  as  local  governments  eligible 
for  TTederal  programs,  arc  often  overlooked  in  the  planning  stages  of 
Federal  programs.  The  i:)robIem  is  rompouuded  furtlier  by  a  hick  of 
sufficient  congressional  gciidance  of  executive  agencies  charged  with 
the  responsibility  of  service  delivery. 

^  'ingress  has  autliorized  special  Indian  programs  in  virtually  every 
Federal  departmenr.  Xevertheless,  Federal  domestic  assistance  pro- 
gram agencier=  liesitaiit  in  determining  eligibility  of  Indians  for 
Federal  .progranis,  an<l  in  u«ing  tribal  governments  as  the  primary 
service  delivery  mechanism  on  reservations.  As  a  result,  Indian  tribes 
are  denied  the  resoiu'ces  of  a  majority  of  Federal  domestic  assistance 
programs  in  tlieir  efforts  toward  development  and  self-determination, 
iS^o  effort  is  made  to  include  Indian  tribes  in  the  majority  of  Federal 
programs,  and  to  the  extent  that  tribes  do  participate,  it  is  often  under 
adverse  conditions. 

Xhere  is  a  erreat  vai  i€*tv  of  me^-lianisms  for  deliverv  of  Federal  do- 
mestic  assistance  to  the  oonimnr'-y  level.  Sweeping  recommendations 
with  respect  to  service  delivery  may  not  be  appropriate  in  all  circum- 
stances. The  Congress  is  urged  to  adopt  tho  policy  that  each  Federal 
domestic  assistance  agency  must  recognize  tribc^s  as  governmental 
Tuiits  for  the  deliveiy  of  services,  T\'ith  sucli  a  mandate,  the  consoli- 
dated Indian  affairi=:  agency  should  coordinate  all  Federal  agencies  in 
developing  procedures  for  such  a  delivery  system,  in  conjunction  with 
tribes  themselves. 

liecent  legislation  suggests  that  tribal  gov-ernments  should  be  ac- 
corded full  recognition  throughout  the  system  of  Federal  domestic 
assistance  CCreneral  Revenue  Sharing  Act:  Ooniprehensivc  Employ- 
ment and  Training  Act;  ^Toint  Funding  Simplification  Act;  Indian 
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Self-Detcrmiimtion  and  Kducation  Assistance  Act;  Indian  Financ- 
ing Act).  Because  of  the  lii<^hly  complex  nature  of  Federal  domcj^tio 
assistance,  manv  inconsistencies  remain  in  the  treatment  of  tribal 
<j:ovemment.  Those  deficiencies  relate  to  the  threshold  question  of  the 
eli*ribility  of  Indian  tribes  and  triball\^  chai-tored  organizations  and  t*> 
tlio  ciiaracter  of  tribal  participation  in  the  delivery. 

Of  the  5J)S  Federal  domestic  assistance  programs  studied  by  the 
President's  Coxmcil  on  Federal  Assistance  Koview  only  about  7S  had 
direct  tribal  paiticii>ation.  It  ->vouUl  require  a  study  of  niammotli  pro- 
portions to  outline  rlie  specific  steps  needed  to  integrate  Indiaiv  tribes 
and  tribal! V  chartered  organizations  into  the  delivery  system  of  all 
1,VOO  pro-ams.  A  Special  Action  Office  on  Indians  in  the  White 
Mouse,  acting  under  a  stron*^:  congressional  mandate,  couhl  work  Avith 
the  tribes  and  the  various  departments  to  develop  an  appropriate 
delivei'\-  svsteni.  It  coidd  also  develop  a  x:)lanning  niechanism  to  assure 
that  ijoals'^are  set  by  the  trilies  and  that  Federal  dollars  are  targeted 
to  i-eacli  tliose  goals,  while  <-oncnrrentIy  establishing:  an  independent 
ageiiev  for  Indian  AtFairs. 

The  Congress,  in  creating  these  1.000  progranis,  determined  that 
thev  were  of  considerable  importance  in  assisting  State  tmd  k>cal  gov- 
eminents  to  meet  pressing  local  needs.  The  promise  of  Indian  tribal 
seIf-cletcrm^t"'i*^ion,  repeatedly  made  by  botii  the  Congress  and  tiie 
executive  bpvnch,  can  hardlv  be  implemented  if  Indian  trilies  are 
denied  the  right  to  p.articip'ate  in  the  basic  xerograms  available  to 
cverv  Whert  government  in  the  ITnited  States.  Given  the  relative 
severitv  of  social  and  economic  problems  in  Imlian  communities  anrl 
on  Indian  i-^ervations,  it  is  sugge.sted  that  each  domestic  assistance 
agenev  shoulS;!  not  only  be  required  to  serve  Indians,  but  should  be 
directed  to  d^  ote  a  share  of  the  total  x>rogram  resources  in  proportion 
to  the  need,  ratlier  than  in  proportion  to  the  population  as  well. 

Congress  has  recognized  the  need  for  Federal  domestic  assistance 
programs  to  be  made  relevant  to  local  goyemmental  capabilities  and 
needs  in  its  passage  of  the  Joint  Funding  Simplification  Act.  This  Act 
authorizes  the  waiver  of  administi-ative  requirements  which  force  local 
units  of  government  to  set  up  a  vast  array  of  financial  management  and 
auditing  the  waiver  of  administrative  requirements  ^vhicli  force  local 
miits  of  srovernment  to  set  tip  a  vast  array  of  financial  management 
and  auditing  procedures  Ix^yond  their  ordinary  capabilities.  The  Act 
is  targeted  at  reducing  dnplioator\'  procedures  conducted  by  each  Fed- 
•  eral  asrcncy.  and  is  aimed  at  encouraging  Federal  agencies  to  cooperate 
with  one  another  in  responding  to  the  needs  identified,  by  an  applicant 
unit  of  government.  The  successful  negotiation  of  an  integrated  grant, 
provided  for  under  the  Act.  hos  been  rvchieved  by  the  Salt  River  Tribe 
of  Ai-izona.  Funding  of  4 i  Federal  domestic  assistance  and  BIA  pro- 
gi-ams  is  coordinated  into  one  integrated  grant.  The  cooperation  of 
the  Federal  agencies  involved  in  the  Salt  River  project  has  shown  that 
joint-funding  to  meet  tribal  government-identified  needs  can  be  ac- 
complished, and  that  the  entire  Federal  domestic  a.ssistarice  progi-am 
delivery  system  can  be  cc/ordinated  for  maximum  effectiveness.  As- 
suming the  goal  of  the  Federal  Government  in  pro^-iding  Federal 
domesrtic  assistance  programs  to  State,  local  and  tribal  governments 
is  to  assure  such  maximum  utilization  of  funds  and  ser^-ices,  then  the 
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implementation  of  joint  funding  mochanisnis  niizst  l>e  pursued  through 
goveninnentwide  cooperution  among  the  Kedcnil  agencies  coiiciM-iaed. 

The  Federal  domestic  assistance;  progmni  deliver^'  system  sliould 
be  made  relevant  to  the  congressional  and  Supreme  Cout*t  ivrognition 
of  the  status  of  tribal  governments  within  the  Keclen.l  sy^^toiiu  and  tlie 
goal  of  economic  self-sufficiency  articulated  in  the  Indian  Soli-I>crcr- 
mination  and  Kducational  Assistance  Act. 

To  assist  with  implementation  of  this  rocoinmendntion-  to  ]>roviile 
,the  progiam  coordination  tliat  would  be  necessary  to  assure  lauxiniuin 
impact  from  Kederal  resources,  and  to  t^irget  I^cdeinxl  i^rogranas  for 
maximum  Ix^nefits  for  Indian  development,  the  task  force  has  recom- 
mended the  f-r-eation  of  a  Temporary  Special  Action  Ofnce  on  Intlian 
Affairs  in  the  AVliite  House, 

ACCKSS   TO    rKOGKA:\r  INKOnMATION" 

Access  to  Federal  program  information  is  a  crucial  preliminary  to 
the  use  of  Federal  domestic  assistance  programs  by  all  governments, 
inchiding  tribal  sovenimcnts.  The  Federal  (iovernment  i>rovi<les  Ked- 
g  eral  program  information  through  its  annual  issuance  of  the  Catalog 
of  Federal  I>omestic  Assistance  Frograms.  which  contains  descrip- 
tions of  the  l-0.*iO  Fedei-al  domestic  assistance  xerograms  now  offered 
by  the  55  agenoies  of  the  executive  branch.  The  catalog  is  distribute^* I 
to  all  statc^^local^  and  tribal  governments  and  attempts  to  provide  all 
relevant  information  necessary  to  determine  eligibility*  by  thu  ai>- 
plicant  government.  Kligibility  is  defined  in  the  authorizing  legisla- 
tion of  a  i:>rog:ram  itczt  or  in  the  administration  regulations  associated 
with  an  act. 

However^  since  Congi-ess  and  its  numerous  committees,  established 
to  deal  with  the  entire  scope  of  the  Federal  responsibility  have  not 
always  been  conscious  of  tlie  political  status  of  tribal  governments  in 
creating  authorizing  legislation  for  Federal  domestic  assistance  pro- 
grams,, tribal  government  eligibility  for  any  particular  domestic  as- 
sistance program  may  not  be  specified  in  the  catalog.  A  tribe  lias  no 
means  of  ascertaining  statutory  barriers  in  the  authorizing  legislation 
or  program  act,  which  would  prevent  tribal  government  eligibility  for 
a  given  program- 
Additional  information,  relating  to  Federal  domestic  assistance 
programs,  is  made  available  to  state  and  local  units^of  governme^nt 
through  the  Intergovernmental  Cooperation  Act  of  lf)6S-  Among  its 
stated  purposes  is  the  establishment  of  a  commission  which  woidd 
bring  together  representatives  of  Federal,  St:  te  and  local  govemmonts 
for  consideration  of  common  problems.  A  forum  would  be  provided 
for  discussing  the  administration  of  Federal  grants  and  other  pro- 
grams  requiring  intergovernmental  cooperation.  In  addition,  this 
group  would  re42ommend  the  most  desirable  allocation  of  governmental 
functions,  resr)onsibilities  and  revenues  among  thf*  seveiral  levels  of 
government.  Tt  would  also  recommend  methods  of  coordinating  and 
simplifj'ing  tax  laws  and  administrate  ^*  pi*actices  to  achieve  a  more 
orderly  and  less  competiti\'e  fiscal  rc»i;- i  ionship  between  the  levels  of 
government* 
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However,  at  the  time  tlic  Intergovernmental  Cooi>cr:ttion  Act  vas 
l>assed,  tribal  governments  werx^  once  again  t>verlooked  as  eligulc 
units  of  government  that  would  benefit  from  and  contribute,  to  tins 
process.  Thus,  the  access  to  Fe<leral  program  infonnation  atfectmg 
Imlian  people  is  denied  tribal  governments.  , 

Tiie  solutions  to  these  problems  are  embodied  in  a  bill  now  pending 
in  C^onorress — the  Federal  l>rogram  Information  Act,  and  a  proposocl 
amentlinent  to  the  Intergovernmental  Cooperation  Act.  If  enactea. 
the  Feder:il  Progntm  Information  Act  would  create  a  (lata,  base  ot 
all  Federal  domestic  assistance  programs,  and  would  prov  ide  ^'O^J" 
prelie^sivc  coverage  of  authorizing  legislation,  iirogram  acts,  :ind  ad- 
ministrative regulations.  This  bill  has  the  potential  of  iiK-reas. ng  the 
flow  of  Federal  proirram  information  to  tribes.  If  properly  constructea 
it.  woultl  spi'cifv  tribal  govcnimcnt  eligibility,  as  well  as  administra- 
tive requii-ements  which  might  atFect,  tlu-  prime  sponsorship  status  oH 
the  tribal  government. 

TKCIIXTCAI.  ASSISTA^CCK 

Technical  assistance  for  Indian  tribes  foster  their  socioecononrtic 
stablliy^ation  and  development.  It  is  a  cruci-.l  aspect  of  any  effort  b> 
tlie  ('oiM-res-<  or  executive  branch  to  encourage  Indian  people  in  the 
peiforrr/ance  of  their  own  management,  administrative,  and  teci^-^  oal 
functions.  Technical  assistance  should  be  made  available  primarily  tor 
development  of  rhreshohl  inanaironient  capabilities  and  to  provide  eco- 
nomic support  activities.  This  type  of  assistance  is  presently  the  re- 
sponsibilitv  of  several  departments  within  the  executive  branch  m- 
chidin<'  tlie  Oflice  of  Native  American  Programs  and  the  Indian 
Health  Service  in  the  Department  of  Health,  Education,  and  Welfare; 
the  Office  of  :Minoritv  Business  Enterprises  and  Economic  Develop- 
ment A<lministration  in  the  Department  of  Commerce;  and  otlier 
offices  in  the  Departments  of  Labor  and  T  lousing  and  Urban  Develop- 
ment. Concentration  of  technical  assistnnci*  re  quirements  and  potential, 
liowever.  is  appropriate! v  within  the  liureau  of  Indian  Affairs. 

Indian  tribes  an<l  organizations  are  not  encouraged  to.  and  are  often 
discouraged  from,  making  their  own  need  assessments  for  technical 
assistance.  -  .  . 

.V^ent-ies  make  evaluations  and  attempt  to  apply  national  solutions 
to  local  situations. 

Afreiicies  i:>redotormine  contractors  and  technical  assistance  person- 
nel^  m  violation  of  Federal  procurement  and  regxilations  and  existing^ 
Tntlian  preference  laws.  Contractors  and  personnel  hired  feel  they  are 
responsible  to  the  Federal  n-overnment,  rather  than  to  tribes. 

Federal  employees  retained  for  technical  assistance  projects  are 
of t(Mi  not  S}>eeiall\'  trained  in  the  subject  area. 

Federal  domination  prevents  tribes  and  orirani^cations  from  increas- 
injr  their  own  ca]>acity  and  maintaininir  technicians  of  their  own.  This 
l>erpetnates  the  system  of  Federal  control. 

Autocratic  three-tiered  Federal  structures  nse  appropriations  as  a 
source  of  power,  rather  than  for  direct  assistance.  Fach  level  shares  in 
this  distribution  of  power  within  tlie  bureaucracy,  rather  than  direet- 
inir  it  to  tribes. 
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In  most  cases,  Fedenil  afijontues  activoly  resist,  more  than  encourage, 
the  developmeiit  of  corps  of  Indian  technical  specialists.  This  per- 
petuates the  employment  of  Federal  bureaucrats  and  non-Indian 
contractors. 

The  present  Bureau  of  Indian  Affairs'  technical  assistance  service 
is  one  of  the  principal  sources  of  these  problems.  The  or<^anization  is 
inadequate  for  many  reasons-  Personnel  arc  not  xxppropriate  to  the  re- 
quirements of  a  S7>ccialized  technical  assistance  eifoi't.  There  are  no 
specialized  technicians  within  tlie  liureau  of  Indian. AiTairs  to  provide 
for  the  rapidly  increasln^j:  demand  for  specific  expertise  in  highly 
technical  areas.  The  depth  of  training  and  necessai'v  experience  pre- 
cludes usinor  or  retrainin<r  existin<2^  personnel,  in  most  cases.  The  j^res- 
ent  autocratic  orjranizational  structure  is  also  not  flexible  enou;Lrh  to 
permit  technicians  to  move  quickly  from  area  to  area. 

_^Iany  reasons  can  be  driven  why  an  orf!:anization^  2^eared  to  super- 
vision and  trust  administration*  is  not  appropriate  to  assist  Indians  in 
hi<rhly  specialized  and  technical  areas.  The  imy>ortant  point,  however, 
is  that  new  methods  must  be  devised  to  deliver  services  more  directly 
to  Indian  tribes. 

In  evaluatin<jr  methods  to  adcqiiately  pro-  \de  services  to  tribes  bv 
Federal  a^jencies  the  obvious  is  often  overlookeil.  It  is  clear  that  one 
of  the  metliods  which  could  be  used  is  to  deliver  contract  funds  dire<"tly 
to  tribes^  for  the  purposes  of  purchasing^  their  own  technical  services- 
There  has  been  a  <j:roat  iimauut  of  success  in  this  area.  As  a  matter  of 
fact,  many  of  the  more  successful  tribes,  who  have  developed  sopJMsti- 
cated  and  eflicient  in  anii^LTC'iiiPii t  and  economic  svtitenis,  }ia,ve  clone  so  l>v 
purchasing^  their  assistance  from  the  open  market.  In  many  instances, 
initial  technical  assistance  should  be  provided  to  tribes  to  enable  them 
to  understand  and  use  procedures  for  acquiring-  further  technical  as- 
sistance. According  to  the  final  report  of  Task  Force  Xiimbcr  Three: 

There  continues  to  l»e.  in  spite  of  studies  conducted  in  recent  years,  an  ineqiiity 
exi^tinjr  in.  tet'hnlcal  assistar.<-e  and  services  delivered  to  I ndiSTi*  tribes.  Tlie  tribes 
eqnipped  with  capable  teclj::ical  staff  and  financial  resources  are  more  s;ucceisJ;ful 
than  smaller,  less  well-developed  tribes  in  preparing  basic  proposals  to  secure 
funds  3for  Federal  prosrram  assistance. 

The  notion  that  all  services  must  be  rendered  by  civil  service  em- 
ployees is  outmoded,  if  not  completely  obsolete.  Other  agencies  ^vithin 
the  executive  brancli  have  provided  far  more  elFective  methods.  For 
instance,  the  Office  of  Xative  American  Programs  and  the  Indian  Desk 
of  the  Office  of  ^Minority  Business  Knterprises  have  provided  for  "call 
,  contracting".  A.  tribe,  enterprise,  or  individual  may  call  on  the  services 
of  a  contract  technician  in  a  specific  management  or  economic  area  bv 
making  a  request  to  the  contractor  or  agencv.  In  this  procedure,  an 
assessment  of  tho  report  is  made,  and  a  specialist  is  assigned  who  must 
file  a  written  report  in  a  predetermined  number  of  drivs.  The  Economic 
Development  Administi-ation  already  contracts  virtually  all  of  the 
Indian  technical  assistance  efforts. 

Another  helpful  procedure  would  be  the  establisliment  of  a  national 
skills  bank.  This  bank,  or  list  of  available  technical  talent,  could  pro- 
vide, as  one  of  its  many  byproduc  ts,  an  inventorv  of  skilled  contract 
technicians  in  many  management  and  technical  areas.  IndividtuiTs 


v«MiKl  bo  in:ulo  uvailablo  on  a  schedule  haisis  and  be  roimbiireeJ  by  a 
national  techTiical  assistance  oontnict  funded  by  executive  departments. 

Associate  consultants  and  prime  contractors  should,  of  course.  lye> 
prtHlominantlv  Indian.  Indian  preference  in  employment  and  contract- 
in-r  throu^'h  sec.  7(d)  of  the  Indian  Self-Determination  Acr,  should  l>e 
observefl.  Requirements  in  each  of  the  technical  positions  m  ^ns  crucial 
area  would  be  based  on  hi<rhlv specialized  qualifications. 

The  conti-act  funds  could  be  provided  collectively  by  the  Department 
of  the  Interior,  the  Department  of  Conunerce,  the  I)e|)artment_of 
Ilousin*'  and  Urban  Development,  the  TVpartm<  iit  of  T.abon  the  De- 
partment of  Health.  Education,  and  AVelfare,  and  the  Department 
of  Airriculture,  as  well  as  others.  There  are  more  than  adequate 
amounts  of  technical  assistai.^-e  financing:  available  from  existin^r  ap- 
prc^priat  ions  and  executive  authority,  ^ 

For  instance,  throu^jh  the  Indian  Financing  Act,  tlie  Bureau  of 
Tn<lian  Artaii-s  is  permitted  4  percent  of  its  annual  appropriations  for 
tci-hnical  assistance.  Thore  is  no  proviso  tliat  this  budiret  has  to  be 
utilised  by  civil  service  eihidoyees.  Tlie  Indian  Sel  f-Determination 
V<  r  also  lias  ample  ftmds  available  whicli  are  presently  administered 
i;v  both  the  I?IA  and  tho  Indian  IleaHh  Service.  The  early  poor  ad- 
nnnist ration  of  P.I^.  0:5-f;:?8  <rrant  and  technical  assistance  funds,  by 
HIS  and  HI  A,  su*r;^ests  that  Federal  a<zencios  often  are  not  the  best 
administrators  of  sel  f-help  mechanisms.  ^ 

The  fundanu^ntal  precepts  of  sel  f-deterinination  stand  in  stark  con- 
trast ami  opposition  to  a^ri^ncies  which  commandeer  Indian  appropria- 
tions for  their  own  puri:>oses  and  turn  a  fticilitatiup:  mechanism  fc  ^ 
direi  t  use  bv  Indians  into  a  BIA  or  ITIS  pvn^rTln\.  Indian  tribes, 
or^rmizations,  and  in<li vi<hials  need  money  to  exercise  self-determina- 
timi  atid  to  purchase  tecJinicians  directly  who  arc  not  available  in 
either  one  of  those  a.irencies.  This  is  essential  to  accomplish  their  man- 
airi^nuMit.  trairiinij,  and  economic  <]evelopmeiit  ^roals  expeditiously. 

""a  recent  review  of  the  Indian  Technical  Assistance  Center  Activ« 
it  ICS  in  Denvei^and  on  some  of  the  reservations,  piompted  an  observa- 
tion that  has  been  felt  by  Indian  people  over  a  lon^r  period,  i.e.,  that 
the  s<^oner  tribal  level  co'ntrol  was  developed  and  used  the  sooner  the 
ti-ibal  participation  effort  would  become  productive.  ^^Hiile  tlie  review 
has  a  critical  com]:>laint,  it  does  recoirnize  certain  organizational  thrusts 
not  lieretofore  recoirnixed  as  siirnificant  Ijv  tlie  Kin-<-iu.  The  followinjr 
is  <|UOied  from  the  Keview  of  the  Indian  Technical  Assistance  Center 
(ITAC)  at  Denver,  Colorado,  by  Kobert  ITemmes  dated  January  14, 
1077: 

TIu^  tmiqiie  opx>ortunity  the  ITAC  lias  before  it  is  to  fill  the  voiil  h:*tween  the 
nurt*:iu  :iiul  the  tribes  that  has  been  the  s<»ur(*e  of  years  of  cnsti^ation  .vnd 
<Titi<Msiii  <i£  the  Bureau.  Until  recent  years  n**  real  oivportunity  existed  for  a 
remedy,  but  throii?2:h  evolution  of  a  series  of  c-onrradletory  aiul  criss-erossin^; 
policies  over  the  Inst  lOO  years,  %ve  have  now  arrived  nt  the  first  o;>j>4>rtnnity 
to  Laiplement  Indian  seLC-determination.  >recessary  legislation  has  been  passed 
;ui(l  attirtub^s  have  come  into  consonance  whereby  the  linr^^au  may  assniiie  its 
role  f'f  prr^vidinic  te<*hnicnl  support  and  resources  to  assist  in  In<lian  se]f-;rov- 
erniT  <*nt  and  sel f-detc-nninatiori- 

I'lu-  luissiniT  link  in  the  i;iirean/tril»al  relationships  is  the  ln<'k  <if  a  resp<'>nsive 
unit  of  the  Knrf>nu  tf>  listt^n  to  tribal  leaders  and  fo  iriv^-utory  tribal  iH*e<]s  and 
opportunities.  Tb-  liureaii  is  hierarchically  ori(*ntod — It  carries  out  les'islation, 
issues    nwmuals    to  its    staff,    writes    i*r*M>fTiires    f<*r    triln's.  ITAt.^    is  tribally 
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c»rit'tited — It  is  responsive  to  triluil  attitudes  anil  iievdM,  In  current  urj^ot  it  cN^uld 
iH*  said  that  the  liiire:>u  works  from  tlie  •'top  down'*  an<l  ITAC  oi>erates  from 
the  ••bottfun  HP."  Unfortunately,  tliere  is  an  ,*'errc>r  of  closure"  where  tliey  meet. 
Ideally  the  Bureau  would  provide  tlie  function,  or  process,  of  InteKrutiii^r  Ketl- 
eral  legislation  and  resources  with  tribal  ^ovornmeuts  and  nec<is.  Through  cir- 
eumstanee  the  Bureau  is  not  providing;:  this  function  and  ITAC  has  filled  the  ;;ap. 

The  uni<iue  €>pix>rtuulty  facing:  us  is  to  culture  and  nurture  ITAC  Into  an 
oi^eratinK'  model  for  the  prm*ess  of  delivering  ohlijjatory  atid  necessary  Kederal 
support  and  resources  to  tribal  i;;overnnients  and  the  Indian  i>eopIe.  Tlie  process 
f^hould  l>e  a  two-way  street.  The  process  should  "see"  the  Kederal/hureaucratic 
ctujstraints  and  charters,  but  also  the  tribal  an<i  Indian  viewiKiints,  kouIs,  ami 
needs-  The  i>rooess  should  reconcile .  the  two  ends  of  the  street  in  an  oi>tiiiial 
xaa  nner* 

This  sort  of  i>rc>cess  woiild  be  innovative  not  only  in  the  Bnr<^ati.  hut  in  the 
Federal  xrovernment.  Tlie  Kederal  <lepartinents  are  much  like  the  Bureau  in  their 
isolated  functionally  oriented  charters.  They,  too,  put  the  burden  of  CiX>rdinatioa 
on  their  constituencies — the  istJite  and  local  ^^overnnlents,  MetroiKilitan  I*lan- 
ninff  Orjca nidations,  etc.  The  functii>n  of  irovernment,  whether  in  the  Bureau  or 
the  F*ederal  department.  Is  to  do  for  the  people  what  the  people  cannot  do  for 
tht*mselves  either  individually  or  throu;rli  their  hK.*al  ( tribal  >  governments.  The 
Ke<ieral  fjovernujent  <  Bureau)  shcmld  ;it  least  be  cajKible  of  orRanizin;^  iiml 
co<»rdina tin^^  its  own  resourt^es  to  support  the  i>eople.  The  i>eoi'>le  und  the  local 
;r*» vernments  should  ar  JeasL  be  capable  of  choosin;^  tiieir  own  feasible  future 
fr*nn  anif#n^  the  alternative*^  and  or;ranizin;r*  iiivt-nroryinjc  and  c<K>rcliuatin;^  th*-ir 
ne*Mls  and  reipiests  to  the  Federal  f^overninent.  And  there  should  be  a  process  for 
tilt*  re<  ^»ne  ilia tion  of  the  two. 

The  ITAC  opjwirtunity  is  to  continue  the  momentum  and  goodwill  it  has  with 
r«*sfK*ct  Ti^>  bein;c  resi>onsive  to  tht^  tribes,  but  feuii^er  this  with  its  Petleral  obIi;^i- 
tions*  ITAC,  with  en**oura;rf-2nent  and  guidance  from  the  I5ureau  could  l>ec<»me 
tilt*  ino<lel  fr>r  the  missiiiLT  p:  *^ci*ss. 

Kventually,  the  Bureau  i  ould  ernnlat**  the  ITAC  iuo<l*»l  an<i  escalnt€>  flie  p^o- 
^riini  fr<jni  a.  procc^-ss  to  dt^livt*r  small  and  s<'atr^'r4*€l  firoje^'ts  :»>  <ine  that  would 
turn  on  the  full  force  of  the  Ktnlerjil  billion  jht  y^*ar  in  an  optimal  manner 
ffir  tli€»  <*nhari'  eiuent  of  the  welfare  f»f  the  Indian  iH>(*ple. 

T  NTH  AX  PHKin^UlKN-CK  I>r  CO^i^THACTI  XC 

The  iiso  of  Federal  contractinq-  and  procurement  to  enhance  Indian 
tN-onc >niif  dcvi-lo] irnciit  and  pr^^inoto  Indian  <Mitorprises  lla^;  had  little 
I nipa*-t.  I)l^<I^^te  lai'^r^"  P"o<Iernl  <*xi>onditnres*  nneni j^Ioyinent  amon^^ 
'  jVmorican  Indians  still  far  exf*t»ods  the  nntinnat  aA-ernire:  the  inromc 
ievt*l  of  tT*5'>al  (>cM>{)I;*  is  stjll  f:\v  Ijidow  tlu*  national  avcM"a!Lr<*;  iin<l  tlxc 
niutilK*r  of  viahli*  I tk  lian-owmM  |  cH-orioini'*  entt*^l>ris*^^■  rt^inaiTis  low  and 

inci*ear^iiiir  at  a  pat-e  far  slower  than  for  atliw  inin<^)i*ities. 

Sinc^e  early  I07r>.  a  primary  fcKMis  of  the  eir<>it  to  ni>iri*a<Ie  the  eco- 
nriinic  situation  of  Anieiiran  rnfliansi  has  I>tH*n  tJie  Tnilian  SeJf-Deter- 
rnination  a.n<I  3"-du<-ation  -Vcr  (l^nhiif'.  I^aw  *.>:i— (;:JS ) .  This  law  ostab- 
lishes  a  policy  tliat  the  T'nited  States  Cro\'ei'ninont  will  traii.s'^^^rj  from 
the  Fetleral  (  Tovernment  to  tiie  Xrifiian  people  themselves,  ^ontrol  of 
Federal  services  and- pro£ri*ams  for  Indians.  To  achieve  this  transition, 
Public  T^a w  O^V-^G-TS.  section  T(b)  requires  all  arrencies  of  the  Federal 
(Government  to  snhe^Mitrart.  to  tin*  <rreiit<^st  t^xlc^nr  possi ble.  ^vith  In- 
dian tribes*  Fiirtlier  the  Act  requires  thiit  preference  I-)c  driven  to  liirin^ 
Indian  personntd  for  these  ]>i'o<ri*ainS- 

Thore  are  novv-  three  element^  involvctl  in  evalnatinii:  Indian  con^ 
tractors  iMther  in  a[>j*lyin<r  for  <>r  t-n^air*'*  1  in  t  oTitrnrt  ^^•<)^k  on  Indian 
proifi  a  rns. 

The  stanfTards  of  rpialifiratioris  as  ^K>^^'  T"<T[n  ii-od  in  irrnoi  al  prr^r-nr<*- 
nient  re!rnIations  by  r  he  (Jent^ial  S*t\' i<M*s  -Vdn  i  i  ti  ist  rat  i<>n  a  n- ext  remedy 
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difficult  to  meet  by  new  biisinesses,  much  less  new  Indiun  businesses. 
Evaluating  the  qualifications  of  the  back^^rouncl  of  any  contractor  is 
necessary  to  determine : 

the  successdful  experience  of  the  prospective  contractor ; 

the  financial  stability  to  manage  and  finance  the  operation ; 

the  qualifications  for  bonding  under  normal  boiulin^:  processes; 

the  capability  of  drawing:  upon  general  craftsmen  through  labor 
unions  or  tribal  governments.  i  -n  i 

In  assessing  applications  of  new  contractors,  the  majority  of  skjlied 
Indian  craftsmen  desiring  to  enter  the  business  usv.ally  lack  the  ex- 
perience normally  required.  It  is  initially  necessary  to  acquire  the 
necessary  exp>erience  for  supervision,  training,  and  administrative  ac- 
tivities involved  in  operating  and  conducting  business  as  well  as  per- 
forming the  work  required  imder  the  cor  tract.  Technical  assistance  and 
training  have  been  provided  Indian  people  throughout  the  country  for 
some  time  and  now  that  contracting  activities  provide  an  opportunity 
for  establishing  privately  owned  contractors  the  gt^neral  qualifications 
still  eliminate  them  because  of  inadequate  contracting  experience. 

/nspection  for  Satis factoT^y  JPcrfoivnaTtce 

The  technical  assistance  and  training  programs  on  Indian  projects 
should  be  continued  during  the  operation  of  a  contract  so  that  inspec- 
tions of  compliance  to  specifications  would  be  more  in  the  form  of 
assistance  and  an  effort  to  keep  the  performance  at  a  satisfactory  level, 
rather  than  of  such  a  critical  nature  that  Federal  inspections  would 
tend  to  quell,  terminate,  or  paralyze  a  contractor  because  of  difficulties 
bein**-  experienced  during  the  performance  of  work.  The  Indian  Fed- 
eral ^efforts  for  giving  aid  through  technical  assistance,  training  and 
supei*\'isioii  and  the  developn.ent  of  self-sufficiency  for  tribal  enter- 
prises or  private  entrepreneur  is  defcatxKl  iinless  a  coordinated  effort 
IS  continued  through  the  cc>ntracting  process.  Inspections  should  be 
often  or  continuous  with  the  objective  in  mind  of  helping  the  con- 
tractor accomplish  satisfactory  production. 

17eTminatio7i.  of  Oontracts 

Under  normal  circumstances  of  Federal  procurement  regxilations, 
deficiencies  noted  in  contracts  are  -justification  for  withholding  pay- 
ments, stopping  work,  renegotiating  specifications,  or  terminating  and 
suspending  operations  of  a  contract.  In  the  case  of  Indian  projects 
under  the  authority  of  tribal  governments,  it  should  be  required  that 
no  unilatera,!  aecisions  of  this  nature  be  made  to  prevent  discourage- 
ment or  failure  and  banlcruptcy  of  new  iTidian  .i.-ractors.  It  should 
require  a  coordinated  meet mg  of  the  tribal  go-  -mrnent  representa- 
tives, the  XJ.S.  representatives  and  the  cor;*rjic;  j-r  to  discuss  the  means 
of  correcting  deficiencies.  Should  the  ultimate  decision  be  made  to 
change  contractors,  employees  should,  be  permitted  to  stay,  activities 
should  be  coordinated  so 'as  to  prevent  serious  interruption  of  the 
total  program.  In  the  recomnnendations  of  the  contracting  study,  such 
elements  ba'-e  been  considered  in  the  review  of  past  history  and  fail- 
iires  have  developed  even  though  EDA  has  provided  feasibility  sur- 
veys to  all  non-Indian  contractors  and  providing  its  own  technical 
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assistance  and  train injz:  activities.  Yet,  in  this  repoi-t,  specificallv  in 
the  development  of  industrial  park  projects,  90  percent  ot  the  projects 
have  resulted  in  sig^nificant  failures.  It  is  considered  necessary  to  ne|?o- 
tiate  contract  supejrvision  throujrh  private  sources  as  well  as  takinf? 
advanta^  of  governmental  technical  assistance. 

A.  major  reason  for  the  limited  success  acliieved  in  the  field  of  In- 
dian management  and  economic  development  is  that  Federal  agencies 
have  failed  to  implement  the  mandates  of  Public  Law  9;i— 638.  This 
conclusion  is  supported  by  a  special  stud^'  conducted  for  the  Amer- 
ican Indian  Policy  Review  Commission. 

TVidespread  confusion  exists  among  the  various  a^jencies  as  to  the 
scope  and  applicability  of  the  Act.  Several  agencies  simply  do  not  see 
the  Act  as  applicable  to  their  programs.  Other  agencies  (I>OL^  DOT 
and  HUD)  recognize  the  Act  as  applicable  only  to  those  programs 
which    re  statutorily  mandated  for  tne  benefit  of  Indians. 

Even  among  those  agencies  accepting  Public  Law  93— 63S,  there  is  a 
prevalent  feeling  that  the  Act  conflicts  with  existing  Federal  procure- 
ment regulations  and  with  Executive  Order  11246.  which  requires  all 
Federal  contracts  to  include  a  clause  prohibiting  racial  discrimination. 

The  American  Indian  Policy  Review  Commission's  special  contract- 
ing study  cites  several  other  reasons  for  the  failure  of  Federal  con- 
tracting to  significantly  increase  Indian  self-determination.  Study 
interviews  demonstrated  that  Government  agencies  consistentlv  fail 
to  recognize  tribal  sovereignty  and  the  unique  trust  and  treaty  obliga- 
tions of  the  Federal  Government  to  American  Indians. 

The  Small  Business  Administration's  policy  discriminates  against 
communal  ownership  and  tribal ly  chartered  corporations.  This  effects 
situations  w^Jiere  bonding  is  required  of  an  Indian  contractor. 

The  lacW'of  a  iist  of  Indian  contractors  has  made  it  difficult  for 
agency  contract  officers  to  identify  qualified  Indian  contractors*  The 
BIA  maintains  the  most  recognized  list  but  even  this  is  limited-  Sig- 
nificantly, the  lack  of  an  Indian  contractors'  list  implies  that  qualified 
Indian  contractors  are  unavailable.  ^  j-  • 

The  absence  of  a  govemmentwide  policy  to  provide  clear  direction 
in  standard  contract  language  was  identified  as  a  major  obstacle  to 
Indians  who  do  manage  to  secure  government  contracts. 

OLX>  PIlOBI-EilS 

T7t€^  Burecizg.  of  IndiccTt  A^jfcu^^ 

TTie  Bureau  of  Indian  Affairs  was  established  in  1832,^^  to  imple- 
riie-  those  duties  of  the  Department  of  the  Interior  as  the  delegated 
^rii.ie  agent  in  carrying  out  the  United  States'  trust  responsibility  to 
Indian  people.  The  trust  principle  includes  the  permanent  obl^ation 
to  provide  those  services  necessary  to  protect  and  eixhance  Indian 
lands^  resources,  and  tribal  self-government*  In  addition,  under  the 

■•Trtlxnl  Gov^-rnment  Xasfc  T'orw  CXumbcr  Two}  Final  Report,  pp*  41— 42. 
ar^M  C:«in^c.,  Ist  sesa*-*  clJ-  sec.  !• 
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Snyder  Act  of  li^Jl,^"*  Coii*jrcss  further  aiitliori^iccl  expcixditure  of  ap- 
propriations by  the  litireau  of  Indian  Affairs  for  the  <^cneral  support 
and  •^^civilization-'  of  Indiuns.^^  To  accomplish  tliesc  ends,  the  Sureau 
of  Indian  Affairs,  by  their  own  varyin^^  estimaros,  employs  between 
i;>,000  and  18,000  permanent  and  temporarv  employees  and  provides 
S4.Tvires  under  pr<>;ri*ain  title,  nil  of  whicli  are  specifically  tarjxcted 
at  providinjj  services  to  In<lian  tril>os  and  their  members. 

Adniinistrative  Problems  I>etermined  l)y  the  BIA  Mana;5cment  Study 

The  delivery  system  through  which  Bureau  prog-rams  are  adminis- 
tercil  is  composed  of  a  central  olfice  located  in  "VVashin^jjton,  O^C.^  12 
area  offices  representing  broad  re^jional  divisions,  and  82  a^G^ency  offices 
reprcsentin^r  sul>ordinate  field  installations.  Xhe  inadequacies  of  this 
coni[>]ex  organizational  structure  in  establishing  an  effective  service 
delivery  sy-tem  has  been  consistently  docmnented  in  the  7i>  studies 
of  the  Bureau  of  Indian  Atfairs  conducted  over  the  past  25  years,  in- 
clu<ling  the  most  recont  BIA  ^Management  Study.^^  mandate*d  by  this 
Commission  under  Public  T^aw  0:3— 5S0.  ^foreovor,  complaints  of  In- 
dian i>eople  addressing-  the  Bureau's  service  deliverj^  system  number 
in  the  thousands- 

^^ho  I^rirc^au  is  a  frofuient  taigot  of  criti<Msin  both  l>y  tiio  Indian 
people  and  Congress.  There  fore,  numoroiis  studies  have  been  under- 
taken by  various  Fedm-al  agencies  and  other  organizations.  The  last 
major  comprehensive  i*e\'ie\v  was  tlie  ^leriam  Roport  of  192S,  which 
helped  foster  wi<lesproad  reforms  during  tlie  19o0'*s-  However,  since 
the  original  intent  of  thoso  roff>rms  Ir>s  been  cornpron^ised  and  r:lis« 
tortecL  iirgent  ]>robletns  ixml  confusion  as  to  Iridian  goals  and  actions 
led  to  tho  creation  of  tlie  Anu^riran  In^^liaii  I^olicy  IJeview  Commission, 

A  review  of  the  findings  of  each  of  these  studies  points  to  problems 
in  administration  of  the  Bureau  programs  which  are  directly  related 
to  the  organi:^ational  structure^  of  the  Bureau*  Xhc  layered  system  of 
administration  which  exists  in  the  Bureau  means  that  out  of  every 
dollar  targeted  for  Indian  programs*  the  costs  of  administration  for 
each  level  of  Bureau  organization  must  be  extracted  first.  Estimates  of 
that  percentage  of  each  Indian  dollar  which  is  used  to  adminif^ter  the 
BIA  organization  range  from  7S— 00  percent*  After  administrative 
costs  for  i>rogram  operation  have  boon  extracted  at  each  level,  there 
is  only  a  >niall  amount  of  funds  left  to  c>j:)erate  a  proirram  at  the  reserv- 
ation^lcveU  often  too  small  an  amount  to  cllcctively  deliver  services, 


er.  ::.s,c.  sec.  m. 

^  Tti*'  I'iurrati  of  Indian  Affairs.  un*l(*r  tlic  si3por^-l**Ion  of  tlie  Socrotnry  of  tlif*  Xnt<*rior. 
mIijiTI  illr^^'-r.  sup*^rvls#*»  and  expend  such  mon<^vs  n<»  Con;rress  may  from  tlnio  to  time  nppro- 
priiir*".  for  rhi^  li»*n<»'fit.  care,  nnd  assistance  of  the  Indians  tlirou^:hont  the  United  Stater^  for 
th»-  folio  win  tr  TMirj>os*»>t  : 

-  fj<»n<*ml  suiiport  nn^l  rl villxatlor^ ,  tncludlnfr  education. 
Kor  rol Ir-f  iif  fHstro.'^s  and  <-onsf*:     rTWrn  «>t*  ti*^alrh- 

For  tndijstria!  as?ilstance  and  :idvaiiCemenS.  and  jteneral  administration  of  Indian 
pr*'»i>f»rty. 

^  l»'oT-  #*xrr*nsion,  Imi^rov-    :<*nt.  opemtlon,  and  maintenance  of  exlstlnj^  Indian  irrijra- 

tir*n  systf^ms  and  for  devei*>pmr»n t  of  water  sui^plle*^. 

For   th*»  enliirfremenr,    ext<'nsl<'>n,    Improvement,   and    repair  the   bulldln:^  nnd 

;:roTinds  •)f  **^isrSrj:r  r*IJiiA^>^  ;irtd  pr< »  j^m'T 

For  tlik^  r»riir)loyment  of  lnHp**<'tcr5<.  HupervlsorT,  snp«*rlnto^nd**nts.  cl#*rks.  fi«*Tfl  matrons, 
fartiitf^rs.  plivs Ichi ns.  Indlnn  police.  Indinn  jTHj^r*"^.  nrnl  oth**r  oriiployi»**s. 

Ff>r  rh**  stir>presM!on.or  traflir*  in  Intoxicating  Ilqiior  ;infj  <'Jf*4•*rerJon^i  ^IriiiTK- 

F-i>r  rh*"'  T^irchase  of  tiorsr*-tlrawn  and  iaotor-proi>ellcd  passen:rer'Carry In^:  Tehlcl<*s 
{ttr-  offlci;*  1 

And  f'»r  ^i^neral  and  Incidental  exp*»ns^s  In  connection  "c\"lth  the  atlmlnistration  of 
Indian  AfTairH.  Nov.  2.  1021,  c.  1 1 4'J  ^^tat.  2os. 

I^IwV  Management  Study.  Final  Report  of  the  Task  Force  on  l^i^d^-ral   Admlnlst rnnon 
nnd  Structure  of  Indian  Affairs  to  the  American  Indian  Policy  Review  Comndssioii.  107*;. 
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Incliau  people  question  the  Hurcau's  administrative  overhead  as  it 
ittTects  the  level  of  ser\uocs  they  receive  and  particularly  question  tlie 
r,r-et<\  of  rho  area  omce  \  r^ecisionmakinc:*  is  likewise  impeded  by  a  per- 
v!»f=:ivc  Tack  o'  communication  between  agencies,  area  office^n  and  the 
central  office.  Xribally  ^s^enerated  su^r<zestions  for  chanjre,  in  pro^^rams 
unii  r^^rvice.-;  to  better  meet  tribal  needs  is  infomiatioiV^^^^t  is  slow  to 
flow  tipward5=,  remeflics  to  eiTectp.atc  needed  clutnffe  must  pass  throu<2:h 
channels  ^^hich  rr  -ist  clianiie  and  narrow  the  effectiveness,  of"  central 
ofSx"c-jrene rated  problem  solutions-  The  result  is  a  breakdown  in. the 
!>er\'ice  delivery  sy-tein  of  I^urcau  pro^rrams.  Indeed,  review  of  the 
data  coTected  by  mis  Commission  and  contained  iii  previous  studies 
of  t)\o  Puroan  of  Indirm  Affairs  reveals  that  Indian  people  are  no:^ 
receiving  tlio  full  doirroe  of  services  and  funds  from  specially  tar*ic-tcd 
c<jn/T^":->ionaI  apprf jj^ruit ions  earmarked  for  the  benefit  o'f  Indian 
peopif>.  ^  *  > 

EXHIBIT  n  t 

>      TAL  YcAR  1976  FXr-E^DlTURE  DATA,  ALL  FUNDS  BY  OFFICE 

Banded  Unbinded  Total  Per  Indian , 

(thou?.ands)      (tiiousands)      (thous.-^rfrts)  ssfved 

A^^^r--^-:                                            ,   .   ^       S63, 02-1.  8  521,007.5  589.032.4  $1,823 

A.iXrcJ-^C^e    '   39.  S51,0  9.847.3  49.  19S.  3  -  1,449 

Araijflio                                     -   _   --          23.708.1  1.^02.5  25.110.6  1,05a 

H'll  nc-  -                31  293.7  13.188.7  44.  4S2- 4  1,461 

F-iatir-i     -"    '  ^                       .     ...          13,237.7  1.756,0  14,993,7  960 

^u-^eji-  '  -     -          47, 0C6. 2  6,479.0  53_  435. 2  1,075 

V.f-r«j»"  ^  :^ "     '  •                                       14.757.0  1.951,8  16,708.8  686 

Muii*.3t«                         /   '           .1   ,                    -                       23.604.1  15,917.2  44.521.3  712 

NMvj»iO  '                                   -                           ^         174.447,0  48.S35,0  1.632 

P?«Ki,  a  ;                         86  064.  5  34. 398.  8  120,  463. 3  2.  719 

p^,,i;«^3  '  ^                                                                                 76,721,1  19.494.1  96.215,2  3.632 

S^icrarr^ertV i   7  4,515.8  1,  &47_  3  16,363.1  490 

<X.-.'i?  -f:cr'::     /    -   :n. 705,9  IU.705.9   - 

P^SJ  c  tr":-;!  £ran:,     --    2fj,  845.  0  s:^  0   

Tcta;   5V7.731.0  314,479.2         932,210-2    - 

i  frcrr*  vr^f^.<>z  P^P'^'^s  o*  "31A  7<lar>;jsement  Study."  American  Indian  Policy  Review  Commission. 

S't.^TS*!  II  -IlLi-j-tfist^  tne  state  of  ^^f*  j:ro-;sU  i necuitnbre  dtstrtbut^cn  of  appropriations  far  beyond  what  should  be  per- 
fTi  z>r  3<3m.niTrratrvo  f2'^ret*on,  Tr.#  BIA  sMoald  be  forced  to  uttlj^e  a  system  w.nch  distributes  funds  equally  by  pro- 
Z'^rn  f.-cr->  ^  cl«art,  ;^e^rted  tcrmala.  VjriatjJfts  to  trtis  sriould  be  clearly  justified  aud  subject  to  tribal  appeal. 

"   *e  sniciy  makes  .20  itM  onirnonrlations  in  tlicpc  niana<2^cment  catc- 
.'it->:  l%iKiir*^r  ;  T)t*i^>onnt'l :  and  inaniiironifMit  infoi-mation.  section 
on  orirniiixar  :oii  sn-iw-rtiro  antl  inipl<*nientat ion  is  inohuled.  The  study 
i.s  rontinctl  to  r n;i nairtM! uMir  i>r'nu-i jjJrs  whioli  cM-ert  harriei'S  and  influ- 
I'Zi^'K'  tiie  <[uality  *>f  re>]^>onsc^       Indian  nf^e<li5. 

Some   Intei-na  i    ZManairenienl  Problems 

A  2iir^:}':y*'r  ^>f  prf*iilt*nK<  whif-li  srirnifit^inrly  dilute  the  o\-erall  ctTec- 
J  i\'t-n^-.-.-^  of  T  hi^  liuff^nu  of  Indian  AtFairs  liave  hm-n  identified-  l"or 
cu-"h  proljli  :;:,  a  soiurM>ri  h:f>  bec^n  proposerl  arul  the  benefits  which  call 
i>e  expe<.-te<i  ourHned.  Tu*'  recommendations  of  pi-evious  ^studies  failed 
as  etlt'CTivr  !iinna:r--iuenr  tcK^],-  for  same  reasf)n  :  Xoiie  of  t]iem  liad 

a  :-|>eritic  ri'ii-< iti io^tm  for  folio\vu|)  or  "foix\-<r"  implcM.M^ntation.  In 
mosi:  iiistan<*i^'s.  tiu*i>^  \v:t.-  virlnally  no  f ol  •  o\v- rh rou^h  of  t^-^  sohition?? 
>u*rire>ti-d.  Somethinir  Jii<n\^  than  p»*wi)]em  it icnt  i hcai  ion  and  j^'*»x>])osed 
resoJ ut ii^Tis  is  nt**.-os::rv. 
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More  s^^rioiis  Treaknesses  observed  Trere  : 

1.  Tiiere  is  a  notable  absenc?  of  n  .material  and  organizational 
capa  city  througrhout  the  BIA.  ^ 

2.  Decisions  are  made  on  a  day-to-day  basis  with  little  long- 
range  planning. 

Communications  among  tlie  organizational  levels  are  poor^  as 
are  agency-tribe  relationships. 

4.  Evidence  of  critical  analysis  and  determination  of  appro- 
priate performance  standards  for  key  positions  are  almost  non- 
existent, 

5.  Employee  attitude  and  morale  are  poor. 

6.  The  budget  system  (Band  -AInalysis)   is  inadequate. 

Organization 

BI-V  internal  communications  are  poor  and  the  absence  of  two- 
^ay  communications  for  transi^iittal  of  vital  data  seriously  impede 
the  effectiveness  of  the  Bureau..  Information  filters  down  from  the 
central  ofiice  to  area  directors  and  agency  superintendents,  but  not 
discussed — it  is  imposed  upon  tribal  governments. 

During  the  course  of  this  stiidy.  a  number  of  organizational  prob- 
lems were  observed-  TVHiile  many  are  referenced  in  otlier  repor^j.sec 
tions^  there  is  a  need  to  modify  the  Huroau^s  overall  organizational 
concept. 

I^irectives  are  often  superficial  and  inappropriate.  Almost  continual 
internal  reorganization  and  ch  ring  interpretations  create  a  rumor- 
intensive  environment  where  li^my  employees  spend  excessive  time 
generating  or  reacting  to  rumors.  The  cHect  on  niorale  is  liighly  detri- 
mental and  reflected  by  poor  '^mployee  motivation  and  performance*  ^ 

JDue  to  the  program-oriented  structure  of  the  HIA,  broad  areas  ox 
control  are  allowed  to  exist — particularly  at  the  local  level.  This  re- 
sults in  the  inability  of  agencies  to  receive  sufficient  specialized  pro- 
gram guidance. 

At  present^  each,  level  is  self-contained  with  responsibility  for  both 
program  and  adiT»inistrative  activities-  ^ 

Excessive  controls  at  the  area  level  make  it  impossible  for  tribes  to 
exercise  any  degree  of  self-deter^nination. 

The  present  structure  allows  for  the  existence  of  separate  and  con- 
flicting areas  of  function.  The  result  is  poorly  managed  project  tech- 
niques planned  in  inadequate  time  periods- 
Evidence  of^  critical  analysis  and  determination  of  api-rropriate  per- 
formance standar.ds  for  key  positions  is  almost  nonexistent  and 
achievements  in  most  areas  are  not  mer^-sured  against  appropriate  yard- 
sticks. Clerical  procedure  wastes  time,  hampers  program  development 
and  promotes  bitterness  among  tribal  officials.  Directories  and  orga- 
nization charts  were  often  out  of  date.  EormalL-^ed  communications  do 
not  exist  between  the  policy  planning  staff  and  areas,  agencies,  and 
tribes, 

-:V  definitive  organization  structure  and  .decisioTimaking  process  does 
not  exist.  Although  tlic  present  or<2:n.nization.  contains  stated  budget 
functions^  in  some  instances,  the  Inioget  formulation  and  conti'oi  func- 
tions at  the  area  level  are  organizationally  separated.  This  type  of 
structure  limits  direct  communication  and  fosters  misunderstanding. 
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Responsibility  for  some  i>roj^-ains  is  unclear  because  activities  are 
split. 

Personal  contacts  ainon^  Sureau  program  manag^omcnt  personnel 
are  inadequate  and  infrequent.  The  area  offices  operate  as  separate 
ntities  wbicli  limit  communications,  particularly  face  to  face,  either 
vertically  or  horizontally.  This  has  led  to  isolation  which  makes  gen- 
eral policy  implementation  and  organization  unity  difficult  to  achieve. 

The  Bureaxz^s  proprram  is  not  suliiciently  consistent  rind  coordinated. 
Objectives  are  developed  and  met  as  indivi<lual  proje(-t.s.  Therefore, 
results  are  not  responsive  to  the  objei:tivcs. 

There  is  a  notable  absence  of  aanircrial  and  oriranizatlonal  capacity 
thrdujrhout  ISlA.  JDecisions  are  made  on  a  day-to-day  basis  with  little 
lon*2:-ran;re  plannin^r.  C'onimunicaticri  auion<^  tl:c  or^xanizatioiial  levels 
is  x>oor  as  are  a^oncy-tribe  relationships. 

33uJ<5ct 

Project  planniniT-  as  a  manaicenient  tool  ^vithin  lilA,  does  not.-en- 
pure  the  tinioJy  coini>letion  of  activities.  Work  plans  arc  not  considered 
important  and  are  not  updated  vhon  schedules  arc  niii^sed.  Timing^  is 
c  ontust^d  bef^auso  of  inadequate  feedback.  I^roject  planning-  is  not  con- 
sitlered  a  hi<rh  priority  at  the  airency  level  l>ecau?^e  experience  has  in- 
dicated that  <reneratinir  plans  for  otlier  than  major  projects  is  a  waste 
of  time.  The  pUin  is  either  not  inohulod  in  the  budget,  rev/orked  later, 
or  not  adhi-red  to  because  the  available  time  and  elFort  was  directed 
to  sonit.-  unplanned  recjuirement, 

Xew  proirrams  are  not  developed  to  meet  tlie  needs  and  desires  of 
the  tribal  <rover-nments.  Obsolete  i)ro^rranis  are  continued:  duplication 
of  effort  is  required  to  '^guard  the  integrity  of  programs  for  account- 
ability:'- tribal  development  plans  are  not'use<l  a?:  a  basis  for  Bureau 
planning  and  budgeting, 

Ijimited  <:ommunication  between  the  agency  and  the  tribe  causes 
more  than  half  of  the  budget  to  be  determined  ^vithout  local  needs 
aTialvsis.  liecause  budget-planning  information  flows  under  the  as- 
sumption that  each  level  imderstand  it.  the  rosidting  action  at  lower 
levels  are  different  than  intended. 

The  present  budget  system  only  meas^ires  the  funds  spent  against 
the  amount  budgeted,  without  determining  results.  Thus,  the  effective- 
ness of  managers*  organizations^  and  programs  is.  not  measured- 
Tribal  willingness  to  learn  and  understand  the  budget  system  exists, 
but  effective  leadership  in  the  BIA  is  deficient. 

There  is  no  guarantee  that  either  agencies  or  tribes  have  appro- 
priate administrative  knowledge  concerning  area  office  funds*  This 
l>robably  accoimts  for  much  of  the  antagonism  between  tribal  govern- 
ments and  area  offices. 

BIA  planning  does  not  deal  with  the  future  beyond  an  18-month 
time  span.  This^system  prevents  effective  decisions  regarding  future 
o-oals-  Dollar  availability  of  target  plaiming  allowances  set  by  OMB 
Soes  not  adequately  cover  the  financial  requirements  of  individual 
tribes* 

The  purpose  of  self-deterrrii nation  is  •'To  provide  maximum  Indian 
participation  in  the  government  and  education  of  Indian  people,  to 
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provide  ior  the  full  participation  is  a  lo^^ical  and  laudable  objective 
but  is  not  fully  supported  to  improve  r^latiojis  between  the  Indian 
community  3Jid  the  Grovemment.^^ 

JHowever^  there  is  a  larger  issue  in  regard  to  client  participation 
whiich  should  be  noted*  X^ess  than  30  percent  of  the  Bureau's  budget 
is  subject  to  any  form  of  Indian  participation.  Hence,  the  extent  of 
present  involvement  cannot  be  interpreted  as  Indian  determination  of 
Federal  spending  priorities.  Under  the  present  system,  a  tribe  can 
make  tradeo:ffs  within  the  BIA  budget  Avhich  accuiutely  reflect  rela- 
tiye  priorities  and  3'et  receive  a  total  package  of  goods  anil  ^^ex^vir^^s 
w^iicii  do  not  meet  those  priorities  due  to  insufiicient  influence  on 
decisions  affecting  them. 

The  band  analysis  concept  as  used  by  13TA  ,is  indicative  of  an 
effort  to  obtain  tribal  viewpoints.  However,  many  Indians  today  are 
dissatisfied  with  it-  Some  current  issues  and  problems  are : 

The  budget  is  set  by  OMB  prior  to  tribal  consultation  and 
decision*  _ 

In  developing  some  tribal  programs,  RIA  planning  activities^ 
are  aligned  to  a  budget  i:)rocess;  which  furnislies  proiections  for 
periods  of  approximately  IS  months.  However,  extensions  of  pro- 
gram plans  beyond  the  upcoming  fiscal  year  are  not  included  in 
the  formal  budget  system. 

Tribal  leaders  are  uninformed  regarding  budget  concepts  and 
their  ability  to  make  changes. 

Participants  are  given  sketchy  information  (typically,  a  single 
base  year  dollar  figure  foi^  a  pai-ticular  progam  v^ithout  a  detailed 
breakdown).^ 

Tribal  participants  have  only  a  short  time  to  make  their  deci- 
sions* A  typical  time  span  is  4S  iionrs  from  initial  presentation  of 
information  to  final  decision  • 

Sand  programs  are  determined  by  BTjV  and  change  from  year 
to  year,  JRensons  for  banding  are  not  explained  to  tribal  loaders. 
The  current  33 lA  budget  is  submitted  to  higher  review  levels  without 
indicating  the  banded  needs  of  an  agency  or  tribe.  The  Bureau's 
budget  is  a  combination  of  banded  priorities  and  nonbanded  central"" 
and  area  office  programs-  Justifications  relate  to  programs  but  do  not 
analyze  agency  or  tribal  input.  Tribal  needs  and  budget  data  visibility 
arr>  stopped  at  the  Rnroau  level  throairh  consolidation  by  prT>gram* 

For  example,  in  three  United  States  Government  reports,  the 
Bureau -s  budget  is  deficif^nt  in  agencv  or  tribal  input.  The  T5IA  budget 
justification  contains  only  descriptive  Bureau  program  costs  narra- 
tives*  The  Federal  budget  smnniarizes  programs  by  functional  break- 
downs. It45  appendix  details  information  by  program  activity-  and 
extends  the  analysis  to  include  a  budget  presentation  by  object  account 
classification. 

Personnel 

jVlmost  every  area  of  personnel  management  in  the  Bureau  is  in- 
adequ^ate* 

Comprehensive  studies  on  BIA  st^iEng  levels  are  not  performed^ 
resulting  in  either  over-  or  under-staffing.  In  addition,  personnel  re- 
ductions do  not  follow  a  logical  selection  process.  Observations  on  man- 
power utilisation  at  sample  BTA  offices  indicate  that  output  is  very 
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low.  However,  effective  manpower  utilization  does  not  appear  to  Jbe  of 
prime  importance  since  defined  quality/quantity  output  standards  are 
nonexistent.  IPersonnel  ceilings  are  set  arbitarily  'by  0]MB  with,  no 
input  from  area,  agency  and  tribal  management*  Tliese  ceilings  are 
often  circumvented  oy  an  excessive  use  of  temporary  employees. 

Xbe  present  emphasis  on  training  is  general  in  nature^  narrow  in 
scope,  and  xmi'elated  to  employee's  jobs.  As  a  result^  many  underde- 
veloped and  underutilized  employees  operate  marginally  and  mis- 
handle their  assignments.  Bureau  training  activities  need  impro\e- 
ment  at  all  levels,  especially  for  management  intern  programs  for 
Indians  which  bave  been  practically  nonexistent. 

Indian  preference  has^  a  profound  effect  on  BIA  personnel  man^ 
agement.  Congress  intended  that  "the  Indian  service  shall  gradually 
become  a  service  predominantly  in  the  hands  of  educated,  competent 
Indians.''  However^  no  one  in  1934  realized  just  how  giadnal  this 
proces?s  vrould  be.  Even  now,  42  years  later^  many  positions  are  vir- 
tually impossible  to  fill.  Many  non-Indians  either  leave  BIA  or  are 
minimally  motivated  to  perform  because  of  Indian  competition.  The 
failure  of  Bureau  personnel  to  undei-stand  Indian  preference  has  led 
to  inconsistent  administration  of  the  policy  at  all  levels.  The  result  is 
a  significant  red'jction  in  BIA  effectiveness;.  Internal  mobility  and 
flexibility  also  suffer  because,  in  many  instances.  non-Indians  cannot 
be  transferred  to  new  jx^sitions. 

EmDloyment  classification  is  in  a  chaotic  state.  As  a  result,  some 
classi^cation  authority  has  been  reclaimed  by  the  BIA  central  office. 
However,  consistent  job  classification  or  reclassification  policies  are 
still  nonexistent.  Job  categories  are  being  altered  to  fit  the  applicant — 
being  downgraded  when  a  competent  candidate  is  unavailable  and 
raised  when  an  administrator  wants  to  provide  a  reward  without  Jus- 
tification. Administrative  pressure  challenges  the  integrity  of  tlie 
classification  process.  Because  of  a  shortage  of  qualified  classifiers 
and , an.  exodus  of  those  available  to  other  Government  agencies,  clas- 
sification actions  are  a  long,  time-consuming  process. 

BIA  labor  relations  practices  are  also  poor,  both  from  the  human- 
istic and  managerial  point  of  view.  Management  is.  often  '*auto- 
cractic'^  or  *^"dictatoriai.''  Employee  input  is  not  solicited  and,  if  vol- 
untered,  remains  xmanswered.  BIA  managers  and  sui:>ervisors  admit 
ignorance  of  employee  relations  practices.  High  personnel  turnover 
often  results,  particularly  in  critical  areas.  This  type  of  management 
leads  to  unionization,  third-party  intervention  and  inflexibility  in 
personnel  assignments. 

[Management  Information 

The  current  data  processing  function  is  incapable  of  pix^vidinji  the 
spectrum  of  data  and  *  j ports  needed  by  managers  on  a  timely  basis. 
In  addition,  many  reports  are  inaccurate^  making  it  necessary  for 
agency  personnel  to  maintain  their  own  accounts.  Although  3i5  dif- 
ferent standards  and/or  procedures  manuals  are  available  or  near 
completion-,  they  are  primarily  for  handling  hardware  and  software 
at  tne  division's  data  center-  Consequently,  a  complete  catalog  of 
data  and  special  reports  material  is  unavailable.  Personnel  skills  as 
well  as  various  application  systems  are  becoming  obsolete. 
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A  study  oil  the  rophicomcnt  of  obsolete  hardware  aiid  addition  of 
improved  service  un<l  data  handling  capabilities  is  in  progress-  In 
addition,  an  interim  equipment  improvement  proposiil  is  being 
pursued- 

This  study  on  the  replacement  of  obsolete  hardware  is  now  con- 
sidered complete  by  the  Division  responsible  for  its  implementation* 
Plowover^  tiac  -tVI!PI?C  "lias  talked  v/ith  Bureau  central  office,  area, 
£i<;ency  and  especially  tribal  irovernmenL  stati  ie<2:ardinfj  the  proposal 
and  liiive  found  the  proposal  was  not  developed  by  a  comprehensive 
needs  analysis,  Xhey  feci  the  proposed  project  \voiild  not  meet  their 
needs*  eliminate  obsolete  or  duplicate  reports^  but  would  in  fact  add 
to  thoir  problems. 

Communication  of  information  is  so  slow  tliat  x>ro<j!7-anis  and  em- 
ployee m^>r:ilo  sulFer,  Airency  an<l  ti'il>al  injiua^rci's  lack  s;diicient  de- 
cision-rchxted  data  ami  their  rc»c|uests  lor  thi^  jjerriiient  information 
<ro  unanswered.  Information  flow  is  sIowcmI  by  various  coordinatoi-s 
and  liaisoji  personnel  who  constitute  bottlenecks  to  desired  commimi- 
cation  patterns  especially  at  the  area  director  level  and  data  center* 

>7<>  capacity  exists  for  meeting  s}>ecial  field  requests  or  i^rovidinij 
<lircct  ^ access  £roni  remote  locations.  Since  manuals  d<it:unienting^  ca- 
pabilities and  reports  are  inadequate,  botli  system  input  and  output 
aro  extri-mely  p  r. 

Koj>ortr^  .rrc  not  orira^iixed  to  provi<!c  infoi^mation  on  :in  exception 
basis.  Xherefore,  usia'S  must  dii^r  thrfuiijh  pile^  of  paper  to  locate 
problems.  Because  report  aocumcy  is  poor,  they  are  not  used,  ^fjency 
anci  triluti  mana<rers  uTaiutain  "*cutr  aci-<:>uut^^^'  for  reconciling;  and 
controlling  activities.  Inaccuracies  are  caused  by  insufficient  knowl- 
ed*ro  on  dat;i  input  and  submission* 

I>ue  to  inadequate  ai^il  Tniix*]ial)le  inoasuroment  information,  man- 
a<rei>;  v:*aii  do  little  to  <-onti"oI  |>eople  or  ]>ro£ri*ams.  Data  are  used  pri- 
marily for  employee  records  and  to  provide  reports  requested  by 
area  or  central  offices.  The  infor-mation  available  simi>ly  documents 
past  history  for  compihition  into  composite  status  reports, 

This  type  of  information  cannot  ho  used  effectively  to  evaluate^ 
manag^e  and  motivate  people,  make  decisions  or  measure  program 
equality.  Even  simple  comparisons  are  not  available  for  management 
control  purposes.  InsiiSicient  standards  and  measurements  arc  prime 
reasons  for  line  nran:i^rer*  program  and  emj^Ioyeo  control  problems* 

There  are  no  available  data  to  provide  the  basis  for  an  alternate 
cftui'se  of  action  }>ecausf*  of  chanjrinir  circumstances  in  the  future.  Thus, 
iigency  oHiccs  must  oxist  on  a  fhiy-to*day  basis  reacting  to  problems 
and  situations  as  they  arise.  As  a  result,  ongoing  programs  get  farther 
behind  and  are  inadequately  implemented. 

lioth  equipment  ami  materials  inventory  systems  are  ineffective  and 
wasteful.  They  are  not  completely  automated  because  the  division 
lacks  the  necessary  capacity.  Also,  standards  for  controlling  inven- 
tories and  servicing^  equipment  do  not  exist.  Equipment  listings  are 
incomplete*  causing  sup]>lies  to  flisapi:>ear  without  sufficient  documen- 
tation. Only  a  few  of  tlie  IT  division  repoi-ts  sent  to  the  agencies  nnd 
tribes  are  useful  due  to  insuflicient  understanding  or  inapplicability 
of  the  information  in  tlie  reports.  Although  some  manuals  are  avail- 
able, they  do  not  explain  report,  interpretations  effectively. 
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Area^  agency,  ar»d  tribal  omces  are  starting  to  acq iiire  data  process- 
ings equipment  because  of  inadequate  service  from  the  division.  Recent 
data  processing  studies  indicate  tbe  major  problems  are  lack  of  needs 
analysis  at  agency  and  tribal  levels,  insufficient  hardware  capability 
and  a  shortage  of  qualified  people. 

Recommendations  Eased  on  the  BIA  Management  Study 

Estimated  benefits  dErom  implementation  of  tlie  following  recom- 
mendations could  amount  to  $123,072,000  annual  I  v  and  a  one-time 
savings  of  $20,830,000.  These  benefits  %vouId  accrue  to  the  Indian  tribes 
for  programs  and  development  in  Indian  coiinti-y-  Streamlining  man- 
agement organization  and  efficiency  of  the  Bureau  of  Indian  Affairs 
is  a  logical  first  step  toward  better  admin isti-ut ion  of  Indian  policy- 
The  second  step  is  discussed  in  section  IV  of  tliis  chapter.  The  BIA 
management^  recommendations  which  follow  here*  sliould  apply  to 
the  new  Indian  agencrjr  mentioned  there  as  well. 

A  di*^est  of  reconunendations  follows- 

■r  DIGEST  OF  RECOMMENDATIONS  1 


Recommend3t3on5 


Action 
required 


Financial  impact 


Estimated 
amount 


BUDGET  PROCESS 

EstsU>IJsh  a  form^-l  planning  system  within  BIA  and  inte*    Ejcecutive  -  

Xrate  it  into  tt:c  present  t:ud£et  process. 
2.  Kecrfatize  bmf  '^.i.ig,  planning  and  intergovernmental  do  .  

relations  into  t  intesrsted  or2'3nrration. 

3-  Stimulate  Indian  participation  in  th«  budget  process  _  „do--   

4_  Incfude  all  nont  jnded  area  programs  except  trust  funds  do  l-t*me  cost  111.'"  $567666 

in  the  agency  oudget formation  process  by  ff^^ral  1979. 

5,  Make  th«  budget  function   responsible   for   variance  do  .  .  ^  . 

analyses  and  performance  reviews. 

6.  Emphasize  Indian  participation  and  band  analysis  In  the  do  *  

8tA  budget  revie^r  to  the  department,  OMB^  President 
and  Congress. 

7-  Establish  annual  oroject  planning  at  area  and  agency  do  Annual  saving..   250,  UOC 

fevels  far  all  continuing  programs  and  monitor  perform- 
ance quarterly  on  a  personal  basts,  altering  the  plan 
to  reflect  status  changes. 

PERSONNEL  MANAGEMENT 

8L  Strengthen  Indiaii  preference  to  improve  BIA  effective-  do  

ness  while  continuing  to  h:re^  train  and  upgrade  Indians 
for  bureau  employment. 

9.  Develop  a  human  resources  plannin£  system  using  indus-  do  Annual  saving   75,  000.  000 

trial  engineering  techniques  to  esiablish  appropriate                          l^timecost   430.000 

stafnn£  levels  and  position  requirements. 

10.  Develop  an  aggressive  recruiting  program   to  secure  do.,  ,  Annual  cost  ,  150.000 

quali5ed  or  trainable  Indians.                                                               '-me  cost   50.000 

11.  Reorganize  the  employment  classiTicatton   system   to  »  ,do    .  .  

improve  credibility* 

12.  Improve  BIA  employee  relations  practices  do  1-timecost   100,000 

13-  Develop  traininit  programs  to  meet  specJiic  BIA  require-  do  Annual  cost     80.000 

ments*                                                                                              l-t»me  cost   20,0000 

14..  Continue  regutar  civil  service  evaluations  and  upgrade  do  Annual  cost   42,000 

personnehmanagement  quality  through  Depar^txmnt  ot 
the  Interior  project  manager  appointxn^^ilsr 

MANAGEWENT  INFORMATION 

15-  Establish  and  install  performance  measurement  standards  do  Annual  raving   15.  OOC.  000 

16.  Initiate  a, program  to  improve  and  facilitate  general  com*  do_.     .  .  ... 

munications  between  central  office  and  field  super- 
visors. 

17.  Oeveiop  a  concise  statement  on  critical  issues  .  -Co.  

18.  Improve  the  management  by  obi ect Ives  programs.*  do..*^  ^  

19.  Expedite  the  automatic  data  processing  modernization  .dc  Annual  cost  avoidance   10,000.000 

study  to  insure  completion  by  Jan.  1.  1977.2 

See^  footswtn  at  eod  of  table. 
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DIGEST  OF  RECOMMENDATtONSi— Corrtinued 


Action  Estimated 
Recommexidatjons  ^  rcQuired  Rnancia!  impact  amount 


20.  Complete  apolication  analysis  section  of  the  mo<!erni*a-  —do.  —  ..  .  . 

tion  study  by  Oct  1,  1976.^ 

21.  Add  remote-access  and  interactive  capabilities  to  rcd::ce  do  

processing  time  and  increase  computer  program  dtfvet- 
opitient  erriciency* 

22.  Develop  an  tnvei.::3ry  system  for  a  comprehensive  man-  do  Annual  saving   6,  €C0, 000 

agement  system. 

23*  Develop  standardized  material  and  supply  inventory  do  do   5,000,000 

systems.  1-time  sawing   20, 000, 000 


Total  _   132, 952,  COO 


I  Bureau  of  Indian  Affairs  Management  Study*  American  Indian  Policy  Review  Commissionr  PP*  ^5-46. 
^  Commi:»sion  recomiAends  a  reeva!uation  of  these  2  proposals  by  the  Secretary. 

Senator  James  ^bourczk.  Chairman  of  tlie  Indian  Affairs  Com- 
mittee of  the  Senate,  has  stated  that  the  savings  would  be  transferred 
to  Indian  tribal  programs  at  the  local  le%-eL  -A.  more  efficient  BIA 
administration  could  provide  the  badly  needed  program  dollars  for 
Indian  economic  recovery.  Tribes  need  f  xmds  for  land  acquisition,  con- 
solidation, natural  resource  development,  and  a  new  source  of  flexible 
budget  coupled  with  increased  sophistication  in  tribal  planning  and 
management  capacities  necessary  to  establish  a  viable  economic 
climate- 
Indian  administration  can  be  vastly  improved  by  a  commitment  by 
Congres«=^  and  the  executive  branch  to  a  process  of  improving  the 
delivery  of  money  and  access^  to  technical  assistance.  Badly  needed 
budgetary  flexibility  can  Ixi  obtained  by  eliminating  the  waste  that 
has  built  up  o^-er  the  years. 


PROPOSED  ORGAMIZATION  ChART 
FO?.  BfJRcAU  OF  INDIAII  AFFAIRS 


275 


omcfi  or  THE 


 W- 


COKMUNTTT 


OEr*'Virrw:*rr  or 


rsECSjrrA;iY  cr  the 


} 


BurtSAu  or 

IXOIAN   ATT A IRS 


ASSrST-AKT  SCCWETAJtTf 

OR  rsozAKi  ArrAiM 


} 


SSCftTTARr 
OPCFJS.TIOKS 


stcusTAsnr 
a;«s  AKAi.r5rs 


SJLCRTTAJnf 
ADMIS  ISTKATXOff 


ASSiHTANT  SECRirrAjrr 
■"o  1  XMO  tat:  ArTA  1  R5 


J- 


I.OCAI*  SERVICE 
CEMTERS 


«nd/or 


-Are**  Centers 


DCPUTY  ASSISTANT 
tiCCRTTARY 

poi*i<rsr  cEV^iJof>Kr?*T 

ANO  Ai*AI.rSX*t  


Aueai^   »na  R^-yl« 


1  oEPtmr  ASsrsTAir: 

ADKTM  X  ST^AT-IOW 


I  Support  Set-*.^i.g*y^ 


P?^QPOSEC  ORGAWTZATIQM  CHART 
f02  BUREAU  OF  IflDtAII  ArFAT?S 


Er|c 


276 


ITNSOLVED  PROBLEMS  IX  TilE  BURE.\C  OF  1XDL\N  AFFAIRS 

Indian  Preference  in  EmploipneTit :  a  Preftrenre  for  Self-go-ver^imevt 

The  not'on  of  exempting  certain  Federal  agencies  and  offices  from 
civil  service  requirements  and  staffing  them  pursitant  to  a  tailored 
personnel  system  is  hardl\'  u:.ique  in  the  I'.S.  Government.  Frequently, 
Congress  has  recognized  thxn  the  specialized  needs  and  functions  of 
an  agency  render  it  unsiiiiabie  for  application  of  civil  service  hiring 
and  promotion  requiremenrs.  This  lias  resulted  in  42  Federal  agencies 
or  offices  being  fully  or  partially  exempted  from  the  employniont 
restrictions  of  the  Civil  Service  Commission.  The  Department  of  De- 
fense alone  has  301,000  nonciWl  service  positions,  and  the  Veterans 
Admmistration  has  over  34-.000.  Some  Federal  a<j:oncie<  have  estab- 
lished entirely  independent  personnel  systems  to  moot  the  imique  needs 
of  their  mission  or  stafling  i-equirements.  Tiiis  inchiiles  agencies  such 
as  the  Energ\'  Researcii  and  Development  Administration,  the  Ten- 
nessee Valley  Authority,  tiie  U.S.     ^stal  .Service,  and  others. 

The  reason  most  often  given  for  ^lathorizing  these  independent  per- 
sonnel systems  is  the  flexibility  they  allow  in  recruiting,  selecting, 
hiring,  and  promoting- individuals  with  spcn-ializctl  skills  miiqnely 
valuable  to  the  agency.'*^ 

The  reasons  for  exempting  these  agenciv-s  ai)ply  (  Cprilly  as  well  tc* 
the  present  Knrcau  of  Indian  Atl'airs  and  to  the  propos'^d  new  Depart- 
ment of  India!!  AtFairs.  Furthorinore,  the  Federal  t:  iist  responsibility 
to  American  Indians  and  more  than  140  years  of  Federal  statutory  law 
mandate  a  separate  service  in  the  Indian  Srrviec.'** 

But  despite  tiiese  factors,  a  separate  Indian  Career  Service  has  never 
truly  been  eonsiidered  by  the  executive  branch.  There  is  no  firm  riian- 
agement  poliey  ori  Indian  preference;  ninnagenient  support  for  rlie 
c'oncept  is  inconsistent:  and  wiien  Indian  preference  is  followed  in 
Iiiring  practices,  it  is  usually  confined  to  the  lower-level-  nonmaiuige- 
nient  positions.  Thus,  the  percentage  of  Indian  i'nii)loye<\shas  i*f:nuuned 
virtually  the  same  (r>7  j^ercent)  since  lO.')!.  and  03  percent  of 'the 
Indian  employees  are  GS-7  or  bclow*"**^ 

At  the  present  time,  there  are  at  lei^st  seven  Federal  statutes  dating 
back  as  far  as  1S34  which  provide  for  Federal  employment  preference 
for  Indians  within  the  Indian  Service.'*  The  jHu-pose  of  these  statutes, 
as  variously  expressed  in  rlie.  legislative  histories,  was  "to  give  Indians 
a  greater  participation  in  their  own  self-goverinnent:  to  further  tlie 
government^  trust  obligation  toward  the  Indian  tribes:  and  to  reduce 
the  negative  etlect  of  Ih-iving  nourlndians  administer  matters  that  af- 
fect Indian  tribal  life." 

The  Indian  em{)loynient  ]>  re  fere  nee  statute  principally  relied  upon 
today  is  section  VI  of  the  Indian  Keorg-anizarion  Act  of  1034:  {  .'RA)/*^ 
whicli  was  designed  to  (-orrecttlic  inade(pia<-ies  of  rcveral  earlier  pref- 

See  ln(linn  prffor»*nw*  o^hjhits.  final  report  of  Task  For<-<>  Nino,  volumo  TI. 
Tor  a  tiioroufrh  explana:l<>n  nf  all  affenc>s  wlili  rosi"'«-r  to  t)i.*  civil  s^T'/Jr*'  ^y^itt^m. 
jtrr:  U.iN.  .'^enntf.  < •omrnlf f**«-  on  Tost  OfVu-o  and  Civil  Sorvl'--^  Staturorj*  l-Jxc?r»tions  to  rht» 
I'omp^tltlve  Sorvicf.  Q.'id  Con;:..  I'.tt  sess.  1973. 
"  Ibid. 

-•♦•v*  i'.s.c.  *ip'-.  4r»  (lu'.O)  :  2r,  t'.s.c  sr^.  -in  (Iotoi  :  2r»  t'.s.c..  sw'.  rA9,  (ioto^  :  2r, 

U.S.C..  s»'c.  44  (1070)  :  25  C.S.C.  sec  274  ^1070)  ;  25  TT.S.C.,  sec.  47  (1970)  :  25  TT.S.C. 
Kpo.  472  (1970). 

Iforton  V.  Manrnri.  417  t*.S.  ^15.  541.  542.  (1974)  (footnotPS  omntod). 
••2.'*  U.S.C.  »cc.  461  et  soq.  (1970). 
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erence  laws*  Tlie  CGr>/rr<*ss  realized  that  the  Civil  Service  laws  and  a 
lack  of  technical  craining  were  the  main  stumbling  blocks  to  getting 
Tndians  into  their  own  Service.  Under  the  pre-IRA  laws,  Indians  were 
forced  to  compete  with  non- Indians  under  Civil  Service  standards 
while  at  the  same  time  the  Indians  were  denied  or  did  not  have  access 
to  education  and  training  and  were  accorded  no  merit  for  the  life 
knowledge  and  skill  obtained  outside  ti.e  standards  of  formal 
education. 

Section  12  of  the  lE^^  sought  to  correct  this  situation  by  providing : 

Tlie  Secretary  of  tlie  Interior  directed,  to  establis^b  standards  of  bealth,  age^ 
character^  e3Ci>erience*  knowledge^  and  abiUty  for  Indians  wtio  may  be  appointed, 
u^thout  Tegar^  to  ci7?il  sencice  laivs^  to  tlie  various  positions  maintained,  now  or 
liereafter,  by  the  Indian  OfQce*  in  tbe  administration  of  functions  or  services 
affecting  any  Indian  tribe.  Snch  qualified  Indians  sliall  Itercaftcr  hai>t^  th^  prefer- 
ence to  appointment  to  -vacancies  in  any  such  positions^  [Emphasis  addeti-l 

The  IRA.  thus  clearly  intended  to  make  the  civil  service  laws  inap- 
plicable in  the  appointment  of  Indians  to  the  Indian  Service  and  to 
provide  for  creation  of  a  special  personnel  system  designed  to  insure 
that  Indians  themselves  administer  government  Indian  alFairs  acti\'i- 
ties.  To  assist  in  implementing  this  plan,  section  11  of  the  IRA  also 
provided  that  adequate  training  and  recruitment  of  Indians  be  pro- 
vided."*® As  Kepresentative  Howard*  rhe  sponsor  of  tlie  IE  A  in  the 
House^  stated  to  the  Congress  in  : 

Section  13  d.ireot.s  the  Secretary  of  tlie  Iiitorior  to  est;iblish  the  ne<'C-sary 
standards  of  health,  af^e,  character,  exi>erieiK*e,  kno\vl<*dj2:e  and  ability  for  Indinn 
elij^ibles  and  to  appoint  them  without  rej^urd  to  civil  ser'^ice  laws;  and  it  ^^ives 
to  such  Indians  a  preference  rif;ht  to  any  future  vacancy.  This  provision  in  no 
wise  sigrnifies  a  disrecrard  of  the  true  rneric  s>yyitk^nx  but  it  ada;Jr^;  the  merit  system 
to  Indian  temi>erament,  training:  and  cai)acity.  Provision  for  vocational  training: 
and  lii^her  education  will  permit  the  buildins^  of  an  entirely  conapetent  Indian 
personnel,*' 

Senator  Vrheeler,  chairman  of  the  Senate  Committee  on  Indian 
Affairs  and  sponsor  of  the  IRA  in  the  Senate,  stated  in  1934  Tvhy  such, 
u  unique  career  system  for  Indians  in  the  Indian  Service  is  justifiable: 

It  (tbe  Indian  Service)  is  a.n  entirely  different  service  from  any  tiling  else  in 
the  tTrited  States,  l^ecuuse  tliese  Indiana  own  Liiis  property.  It  belonjrs  to  tJbem. 
Wliat  ttie  policy  of  tlii>>  government  is  and  what  it  should  be  is  to  teach  the.^e 
Indians  to  manage  their  own  pror>erty  and  the  civil  ser^'ice  has  worked  very 
poorly  so  far  as  the  Indian  Service  is  concerned  ^  * 

In  a  recent  case,  the  U,S*  Supreme  Court  lent  further  justification 
for  Indian  employment  preference  by  stating^  that : 

The  preference  is  similar  in  kind  to  the  constitutional  requirement  that  a 
United  States  Senator,  when  elected,  be  '"^an  inhabitant  of  that  State  for  wluch 
he  shall  be  chose,'"  -A.rt.  1^  Sec,  3,  cl.  3,  or  that  a  member  of  a  city  council  reside 
within  the  city  ^jovemed  by  the  council.  Conprress  has  sought  only  to  enable  the 
BXA  to  draw  more  heavily  from  amon^r  the  constituent  groups  in  staffing  its  proj- 
ects,  all  of  wliidi  either  directly  or  indirectly  affect  the  lives  of  tribal  Indians. 
The  preference,  as  applied,  is  granted  to  Indians  not  as  a  discrete  racial  group, 
but,  rather  as  members  of  Quasisovereign  tribal  entities  whose  lives  and  acti^-i- 
ties  are  governed  by  the  BIA  in  a  unique  fashion.  Since  there  is  no  other  group 
of  people  favored  in  this  manner,  the  legal  :^tatus  of  the  BIA  is  truly  sui 
generis.''  ^ 


«7  25  TJ.S*C  see-  4T2  C1970). 

25  XJ.S.C.  sec^  471  <  1970). 

TS  Cans,  Rec.  11731  (1934^. 
***78  Cong:  Rec.  1X123—11125  Cl&34r>. 
^J£ort<m  V.  ^ancarS^  41T  U.S.  535,  545  (1974), 
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Thus,  the  Con;2rro«s  in  1934  and  tho  Supreme  Court  hi  li>74  botli 
viewed  the  Iiid:<i"^  Service  as  unique  and  Indiixn  employinont  profer- 
ence  in  the  Service  as  a  justified  and'ioo^ical  step  to  fiirtlier  Federal 
policy  in  Indian  affairs. 

In  the  course  of  a  hundred  years  there  have  boon  at  least  seven 
statutory  attempts  to  provide  for  Indian  i> reference  in  einx>Ioyment 
within  the  Indian  Service  (I5IA  and  IHS)-^"  The  present  roniiitioii 
of  personnel  administration  within  the  Bureau  of  Indian  Affairs  and 
liidian  Health  Serv'ice  is  an  indication  tliat  Indians  can  expect  no  l>et- 
ter  treatment  in  the  near  future  without  the  intervc^nlion  of  C'on^^resi^ 
or  top  direction  from  the  executive  branch. 

The  present  conditions  do  not  generally  result  in  a  suflicient  suppJy  , 
of  j^rood  candidates  for  jobs,  for  Inc:nns  or  non-Indians,  A  lack  of 
procedural  and  administrative  leader^:;  ip  has  left  all  employees  to 
struggle  with  the  conii:)lex  issues  without  the  benefit  of  Rrireauwide 
policy  direction  and  lavrs  that  ;^^ere  meant  to  assist  them, 

A   M:AN'AGE>rEXT  A>rD  riTBLIC  AWAREXESS  PKOBT^EM   OF  THE  BTTREAU 

Zridr/r  Ti  Reg'ulatlcnis 

The  I5ureau  of  Indian  Affairs  (KTA)  reirulates  and  <:"ontrols  its 
relations  with  tlie  sei*vice  population,  primary  and  subsidiary  offices 
(central,  area,  etc,)*  other  a^t*nf-it*s,  and  in<l:viduals  and  entities  in 
V/Oth  the  pul)l:c  and  private  sectors  h^i^ijely  tlirou^Tfli  the  15IA  manual. 
Thus*  the  i^niality,  accuracy,  and  efli^*icnt  maintenance  of  the  manual 
syste:n  becomes  essential  if  tlie  I^nreau  is  to  fulfill  its  re^sponsibilities. 

This  manual  sysrein  (^-onsists  of  some  42  titles  and  ;'>2  supplements* 
I^riiited  in  icjos^^loaf  binder  fornu  tlie  manuals  fill  a  10-foot  ] on l>ook- 
-^helf.  Of  tlM*>t*  ?f?  titles,  approxirnatt-ly  17  relar^^  to  internal  a^roncy  ad- 
ministrative m.ittei's*  The  ren^ainin<r  2'*  involve  subject  areas  which 
I'c^rulate  and  aty'v  :  tLc*  rii^hrs  of  the  Indiaji  triljes  niid  Indian  people. 

The  I5IA  inanual  :is  it  presenrly  exists  is  a  confusing,  outdated-, 
antiquated.  orr<-n  f  ^  >:i:  ra<li<'roiA^  and  £r*"^nerally  inefii<*ient  r-ompilation 
of  p'llicy  and  i>i'<j  't*dure  T-anirin;r  frr^ni  thi'  r)ld  (SO  I5IA!M)  to  tlie 
rrbsoiutely  uni at ho?nai>lc-  (S2  RIAIVI)*  Portions  of  tlie  manual  sys- 
tem arc  in  violat ion  of  tlie  publioai  i  .mi  T'cquirements  of  the  Administra- 
tive Procedm-e  Act  ''APA).  contrary  to  con^'ressional  intent,  relevant 
stattites,  judicial  <ler  isions,  or  airency  re^ridations.  and  in  such  a  state 
of  disor;[raT;izatioM  as  to  be  of  limited  utility  to  ai:iency  personnel. 

There  are  ivnu'iei'ous  re;G:ularory  provisions  contained  in  the  manual 
M-hicii  affect  the  substantive  riirhts  of  Indians,  In  many  cases,  these 
ac<^ncy  rcfjtilations  l^ave  not  been  published  for  comment  in  the  Fed- 
oral  Rexristor  and  subsequently  codified  in  t}ie  C'  de  of  Federal  rtcjccii' 
Jatiocis  (CFR)  as  required  by  the  Administrative  Procedures  Act 
(APA).  The  most  fla^rrant  example  of  this  is  S2  lAM.  containing: 
some  200-^00  pa-ires  of  eliffibility  criteria  and  <ruidc'!in^-s  re^i^ardin*::  the 
Rnrean^s  Kmployment  Assistance  Proirram.  ^^ery  litt-e.  if  any^  of  this 
title  has  been  piiblished  Abro<xat:on  of  such  procedures  results  in  the 
denial  of  benefits  throu^rh  illeiral  elifribility  2-cqi:irements  and  other 
criteria  bein^:  improperly  imposed* 

*^  SIA  Management  Study,  final  roport  of  Task  Forro  Thro#>  (GAO.  1970),  p.  lOX 
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Mechanically  confusing,  the  manual  contains  both  Indian  Affairs" 
Manual  and  Bureau  of  Indian  Affairs  Manual  volumes.  The  older 
volume  was  to  be  totally  replaced  by  new  material  over  2  years.  Very 
little  replacement  has  in  fact  been  accomplished.  The  proliferation 
of  old  titles  still  in  use  further  exemplines  the  outdated  condition  of 
the  manual  system,  Numerous  references  contain  va«:ue  statements 
advising  that  an  appropriate  part  will  be  issued  '•laten'-  Some  of  these 
initial  references  are  themselves  over  6  years  old. 

As  the  primary  tool  for  all  BIA  personnel  to  ascertain  ajid  apply  . 
Bureau  policy  regarding  such  vital  areas  as  delivery  of  services  and 
protection  of  land,  timber,  water,  and  mineral  resources,  it  is  im- 
perative that  the  manual  be  made  more  responsive  to  the  needs  of 
its  users  while  at  the  same  time  effectively  accomplishing  its  purposes. 

The  manual  system  must  be  comprehensive,  comprehensible,  and 
legally  correct  in  order  for  it  to  be  effectively  utilized  b}'  agency  per- 
sonm  L  Until  this  is  accomplished,  irreparable  harm  is  behig  done  to 
Indif  n  people. 

In  conclusion,  a  careful  revision  of  the  present  service  deliver^'  sys- 
tem of  the  Bureau  of  Indian  Affairs  must  be  undei-taken.  Such  a 
revision  must  encompass  not  only  the  perspective  of  Bureau  em- 
ployees as  to  the  inadequacies  in  the  delivery  of  services,  h\  t  most 
importantly,  tribes  must  have  the  opportunity^  to  express  their  views 
as  to  how  the  service  delivery  system  can  be  revised  to  l)otter  meet 
tribal  needs.  This  revision  plan  is  a  necesscuv  prerequisite  to  the 
establishment  of  service  delivery  s^'stems  in  a  now  independent  Indian 
agency.  Such  rQguIations  should  then  be  pi:blis]ied  :xi  the  Federal 
Eegis'ter  to  allovv*  for  comment  b}'  interested  persons. 

PROBLEMS  \VITII  TIIE  BCnE^vU  OF  iXniAX  AFFAIRS  ErDGET 

One  of  the  most  important  elements  in  an}-  budget  fonuulation 
process  is  the  relation  of  a  budget  to  t:io  total  ph^'sieal  and  fijiancial 
need§:  of  the  population  to  be  served.  Particularly,  the  Bureau  of 
Indian  Affairs  budget  should  be  responsive  to  Indian  planning  and 
program  priorities  at  the  local  level.  However,  the  organizational 
structure  of  the  Bureau  separates  the  functions  of  the  Financial  ^lan- 
agement  staff  responsible  for  budget  formulation  from  the  functions 
o^  the  Policy  Planning  staff  responsible  for  planning.  This  separa- 
tion of  functions  also  exists  in  the  area  and  agency  offices,  ajid  thus 
the  coordination  between  budget  and  planning  processes  critical  to 
responding  to  tribal  needs  is  lacking.  As  the  BIA  Management:  Study 
points  out. 

Formalized  communications  do  not  exist  between  the  PoUcy  Planning?  S**  ifT 
and  areas,  agencies  and  tribes.  The  relationship  between  the  central  ofEce 
area  PPE  budget  function  is  one  of  downward  procedural  information  and  up- 
ward cunsolidation.  The  «£'^e  basic  budgeting  reIaI:ionship  exists  between  the 
area  and  the  agency.  However,  -communications  between  the  agency  and  the 
tribe  occur  during  the  budget  planning  phase  b'^t  not  during  the  budget  moni- 
toring phase." 

In  an  attempt  to  align  the  budget  with  triball y  established  priorities, 
the  band  analysis  system  of  budget  formulation  was  created  in  the 

«T*.S.  Hon«e  of  RepreBentatlves.  1977  appropriations  hearings — Department  of  the 
Intel  lor.  part  G,  p.  70S. 
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I^ureaa.  The  process  ^^upposedly  allows  tribes  to  indicate  spending  pref- 
erences at  varying:  levels  of  total  fundin<r  derived  from  percent ajres  of 
the  previous  yearns  funding.  However,  upon  closer  scrutiny  of  banded 
and  ncnbanded  pro<rram  outlays,  it  can  be  seen  that  more  than  half  of 
the  bud<^et  is  not  detern:ined  by  the  band  analysis.  Since  there  are  sev- 
eral tribes  under  one  a^rency,  tribal  conflicts  are  created.  Tribes  have  no 
input  as  to  which  Bureau  programs  are  banded  or  nonbanded,  thus 
Bureau  attempts  to  respond  to  tribal ly  established  funding"  priorities 
are  meanin;;:less. 

Indeed,  tiie  BIA  bud^:et  forirsulation  process  is  structured  in  such  a  way  as  to 
l>e  more  responsive  to  the  constraints  of  ttie  bud;::et  proces^ses  and  appropria- 
tions procedures  of  the  Department  in  which  it  is  located,  and  OMB,  rather 
tiisin  the  tribal  needs  it  is  le^Lrally  mandated  to  serve.^ 

A  proposed  bud<rc^r  formulation  process  for  the  I3nre:in  of  Indian 
Atfaii-s  as  part  of  a  lariror  i>x-oposctl  Pcdoral-lndian  biid^rct  has  been 
a  ma,jor  endeavor  of  this  Commission.  The  proposed  bu<l<r«^^t  process 
provides  for  a  total  assessment  of  tribal  needs  and  tlie  development 
of  lon^^  ranizre  tribal  plans  to  meet  the  needs  identified.  X;pon  com- 
]>letion  of  a  needs  assc*ssment  and  dc^velopn jent  of  a  tribal  plan,  tlie 
tribe  would  theii  tenter  into  negotiations  with  the*  J^urean  of  Indian 
AtTaii-s  to  defi^rnnae  tliose  I5areaTi  pro£ri*ams  wliicli  wonld  best  re- 
spond to  rribally  s]>eejfie<l  needs  anil  lonir-ran^ro  j^lans.  Kol Iowin<r  this, 
tlie  tribe  wotdd  r iu*n  prv>t'e</d  to  identify  those  federal  domestic  as^ 
sistanre  pro^rr'aiiis  wliifli  fai-^et  iimneys  aiuT  servic-o>  to  those  areas  of 
need  not  addressed  bv  available  l-5ureau  proiri'anis.  l^'iiially,  a  tot;d 
tribal  bndiret  would  }>e  snbtnirted  lo  C 'oniri't'ss  as  a  ]>a:\  of  the  total 
Federal-Indian  biidiret.  Costs  of  T>nreau  administration  \yould  be 
entered  separately,  so  that  at  all  times,  all  parties  tf)  the  bndrr^^t 
j>rocess  would  be  able  to  identify  tjie  trib;^]  budget  as  distinct  from 
tlu*  I^iireau  budirer.  l^iu'eaii  re<jnesrs  for  appropriations  would  then 
be  based  on  the  tribal  needs.^"' 

The  in;>-Ir  Indian  TJeor^ranizar ion  Aet  rerjnired  that  the  Secretary  of 
the  Intoi-ior  advise  i'he  tribes  of  the  amount  of  money  requested  for 
their  benefit.  This  provision  has  never  been  properly  carried  out.  Also, 
the  1^Z4:  Act  contemplated  that  shoidd  the  tribal  council  disa^jree  with 
the  Secretarial  submissions,  the  dit7eT-ences  should  be  made  known  to 
the  Con^'vos^s.  In  the  lOTfS  oversiirht  heai*in^rs  of  the  House  Appropria- 
tions Sur>conjmittee,  Chairman  Yates  advised  ''^  the  I3urea:i  of  Indian 
Atfairs  that  *^Our  Committee  considered  itself  to  bo  as  important  ns 
OMB  and  the  Department  of  the  Interior  in  heins:  advised  of  the 
amount  of  money  necessary  to  carry  on  BIA'S  pro*rram  adequately." 
Out  of  th's  hearin<^.  the  committee  autliorized  an  investi£]7ation,  which 
was  highly  critical  of  the  Bureau  of  Indian  Affairs  administration  of 
its  educational  facilities.  This  rcx:)orL  is  dated  D-^cembcr  1976  and 
states : 

In  the  opini:>n  or  the  Investig'atix'e  StafT^  the  Indian  Self-determination  Edu- 
oation  Assistance  A-'-t  flMiblie  J^aw  €>3x ^  is  ruie  of  the  most  iinx>ortant  le;xis- 
lative  acts  deaHns^  with  the  Indian  i>eople.  Jt  is  however*  coiLplex  and  compre- 
hensive, and  the  achievement  of  the  goals  envisioned  by  Congress  may  require  a 


Ibid, 

"  See  ch*  S*  for  an  expanded  dlscusston. 

^See  fiual  report  of  Tarik  Fnroe  (AIPRC.  -HI^O. 
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jmM.ter  imclerstftiidinic  on  tlie  part  at  tbo  BTA:  and  Indian  people  and  a  CTeat  deal 
iMtiesce  on  the  part  of  trlbea  In  obtaining  the  fnll  benefits  Intended. 
SelT-detemxlnatlon  means  t2mt  tril>.*<t  nre  entitled  to  establisli  tlieir  own  pri- 
orltJes  antf.  goaJr^  ^^.axliont  P'federal  domlnaUon*  Under  tWs  Actv  the  Federal  CJov- 
erxtment  Is  'committed  to  «iccept  and  support  tribal  provemment  Jnd^rtnents  based 
-  oa  tb©  needs  and  soals  of  tbeir  i>eople.  Tbe  Act  seelcs  to  establish  a  new  direction 
for  yederal  Indian  people  to  direct  tbelr  own  destinies,  while  at  th#*  fviroe  time 
iix<L»exfIgij:  their  special  rlgrfbts  and  trustee  status  with  the  Federal  Govemment- 

The  new  {P^-erf<?ent  Carter's)  admiiiistratioTi  beginninor  in  1977  has 
express^td  a  preference  for  a  zero-based  bnd^ret,  and  tliis  Commission 
recommends*  the  same  to^  beorin  at  thf^  tribal  level.  J^fbst  tribes  have 
lon^r-ranjGre  plans  that  this  predetermixied  annaal  needs  for  fundin<]^. 
Such  a  ST"sterr  could  be  initiated  rather  quickly  to  meet  le^ral  requir- 
menis  and  the  desires  of  Cotist^^  to  learn  the  truth  of  the  actual 
needs  of  Indian  tribes  and  people. 

roym^XT£::^c,  raOBr-iars  -\x  " tkk  otoiir''  ^iajor  xis-dxa??-  service 


The  responsibility  for  Indian  health  was  transferred  from  the  Bu- 
rttaxi  of  Indian  Affairs  to  the  Dep^^rtment  of  jBCealth,  Education,  and 
Welfare  in  1055.  At  that  time,  rhe'Tndian  Health  SexTrice  was  created 
under  Public  Health  Service  and  the  Health  Services  Administration 
of  thQ±  I>epartment*  and  was  desip:ned  to  provide  health  care  services 
to  Tndian  people  in  areas  where  thore  were  no  existing?  health  care 
faciliti^-  The  main  advantage  seen  in  such  a  transfer  was  the  avail- 
ability of  doctors  servin<r  in  the  Public  Health  Service  in  lieu  of  the 
2  vear  military  obligation  resultin<c  f ron?.  draft  deferments  for  medi- 
<tal  tr^:nin<2r.  Almost  imrnediately,  health  care  services  to  Indian  peo- 
ple ii.. proved  as  the  Tndian  Health  Service  bud^ret  was  increased  and 
medical  personnel  were  assi^rned  to  Indian  Health  Service  installa- 
tions. Still,  there  was  an  overwhelming^  backlo^r  of  Indian  people  need- 
itts:  I^alth   care   services,   and   environmental  conditions  on  many 
reservations  continued  disease-breedinj^^v  astonishing-  rates,  "Today, 
even  thou^rh  significant  improvements  in  It  dian  health  have  been  wit- 
nessed^ Tndian  ITealth  Service  officials  esti,nate  that  if  no  nc-^  cases 
were  undertaken  by  IHS,  it  would  take  a;>pro3dmately  50  years  to 
treat  the  backlo^r  of  Indian  people  needin^r  medical  treatment,  Indian 
ITealth  Service  seeks  to  respond  to  this  need  by  providing  funds  for 
contract  health  care  from  other  health  care  professionals  and  hospital 
facilities-  Oradually.  the  rcTe  of  Indian  ITealth  Service  has  evolved 
to  become  that  of  a  health  care  p^^vider.of  last  resort.  Funding  and 
staffing  of  health  care  facilities  arc  severely  below  national  standards 
^and  recommended  doctor-patient  ratio??.  Thus.  Indian  IFTealth  Service 
must  ask  that  Indian  people  exhauf^t  all  other  possible  sources  of 
health  care  :*ervices  before  tumingi  to  Indian  Health  Service  for  treat- 
ments As  a  ^neral  rule,  however,  other  health  care  providers  are  not 
aware  of  the  e  vol  vino:  role  of  IHS^  and  as  a  result,  refuse  treatment 
to  Indian  people  on  the  jcrrounds  that  provision  of  health  care  services 
^o  JEndian  people  is  ^he  sole  res7>onsibiIity  of  the  Indian  Health  Serv- 
ice. Hius,  the  delivery  of  health  care  services  to  Tnnlian  people  is  at 
best  fragmented^  and^lacks  a  formalized  system  for  assurmg^  that  the 
iiealth  needs  of  Indian  people  will  be  met. 
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a.  Or*r:inizatioiml  Structure 

The  delivei-^-  svstcm  of  hoiilth  caro  scrvicos  in  tlu>  Inclian  IToattli 
Service  consists  of  a  central  oflico  iu .  KocOs:vilU.,  ^Id  4  yvc^varrx 
offico>=,  S  urea  omccs.  and  SS  ^^crvice  luiUs.  ahe  contrnl  ofhce  i.>  ic- 
sponsible  for  scLting  IHS  policy,  the  p:  M,-ram  otiiccs  conduct  rescarcK 
inU  development,  the  area  omc-es  provicl.  technical  asr^istancc  and  pro- 
gram evaluation,  ^vhile  the  service  units  are  responsible  for  providm^^ 
direct  inedical  care,  an<l  locatin-  other  health  providers  for  contract 
licalth  care.  The  deliverv  svsteni  is  plagued  by  problems  of  poor  uiau- 
a^enient,  lack  of  leadership,  poor  eomniunicat ion  betv.een  aier*  o-lu-es 
and  -^erviee  units,  aiul  u  l:M-k  oi  pdliry  irnichmce. •  • 

The  qualitv  and  variety  of  health  caro  that  a  servic. 
render  is  severelv  restricte*!  by  tlic  service  unit  bud-cc't,  !  - 

alwavs  been  r,i^rniHcantlv  ina.lequate  to  respond  to  the  hoaltu 
of  Inilian  people  it  is  supposed  to  serve.  Management  of  the      .  .  ice 
unit  i-  the  rospnnsibilitv  of  a  phy.-ician  who  spends  his  hrst  >ear  m 
•III^  with       full  t-rtniea1  c:is.>loa<l.  and  his  ^^econd  year  nianajrmg  the 
-fi-vi.e  unii-    Manv  phvsii-iaus  express  their  dissatisfaction  ^ylth  this 
■-irr-Mi-<-incnt— nmnv  feel  tliat  tliev  do  nnt  liave  sumcient  backsround 
in  achninistratiou  to  enable  tlieiu  to  be  effective  service  unit  maii- 
^.j^s-  Se<-ond.  (lependin<-  ui>on  the  backlog  of  cases,  some  phy- 
<-u-i;ms  must  mulntain  tlieir  full  <-Hnical  caseload  as  ^vell  as  assuming 
the  -e-t,onsibilitv  for  service  unit  management   Often,  this  situation 
pre<-lnde-  evaluation  of  total  heakli  nee<ls  and  the  establishment  of 
?reatmeui  priorities.  Inadequate  stalling  an<l  insufiicig^t  funamg  rc- 
<iuire  that  emerirencv  treatment  receive  fnst  priority,  nnd  m  inos„ 
ca-es.  that  preventati've  treatment  be  abandoned.  t^,i;.,^ 
V  recent  di-velopment  in  the  organizational  structure  of  the  Indian 
T-Te-ilth  Service  has  been  a  change  in  the  role  of  the  area  ofhces  wiiicli 
'  now  ^erve  as  techr.ical  assistance  facilities;  for  the  service  unit.  Kesis-t- 
'ince  to  thi^  ic-organization  is  evidenced  by  the  lack  of  cooperation 
betwotm  service  units,  atul  area  offices.  Cormnimication  and  assistance 
<-oneraIlv  is  a  ftvnction  of  personal  relationships  ratlicr  than  lii:^ 
policv  facilitating  tlu.  flow  :  of  information. -  i^ervice  unit  i>ersonnel 
liew'the  area  offices  as  iust  another  layer  of  bureaucracy  which  ob- 
structs communication   and   acce-sibility  to   central  office  decision- 

'"''n?c-"^ervice  deliverv  svsten?  of  Indian  Health  Service  needs  major 
inM>rovenicnt  in  nianairenu>nt  prfH  edures,  comnmnication  among  tiie 
various  elements  of  the  service,  delivery  system,  and  overall  policv 
^lidance  coupled  with  adefjuate  funding  m  order  :o  realize  the  goal 
of  bringing  the  health  status  of  I?idian  people  up  to  parity  with,  txiat  ot 
the  general  population. 

b.  Indian  ITen'      >       -^Budget  -- 

The  mo^t  severe  problem  face.       Indians  in  se  eking  to  obtain  medi- 
cal treatment  is  a  result  of  the  bii.    :^t  formulation  process  of  Indian 

■'''*'^4usk^'F«>Vce'six._Healtb  Tast -Force  Hnal  report  to  American  Indian  Volley  Keview 
CoTiMiiisslon.  July.  11>T#;, 
^  Ibiil- 
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Uealtli  Service.  HIS  receives  a  fixed  allocation  caclx  year,  a  percentage 
of  the  department  wide  budtret  aj)proi>i-jatod  to  tlie  Uepartinont  of 
Health,  Education,  and  Welfare.  This  allocation  beai-s  little  relation 
to  the  needs  witnessed  at  the  service  unit  level  or  those  identified  by 
Indian  people.  Yearly  allocations  are  whi^iJed  away  by  central  office 
administrative,  costs  and  areia.  office  admin  istrj?-tive  costs^  with  the  re- 
sult jthat  only  a  small  portion  of  the  dollar  allocated  gets  down  to  the 
service  unit  lovel.^^'  Even  then-,  a  ^^orvice  unit  may  receive  it  portion  of 
the  funds  allocated  to  it  in  the  form  of  X-ray  machines  or  other  equip- 
ment whicli  it  may  not  need^  while  cHtical  j.eeds  for  increased  staffing 
go  unmet.  Moreover^  the  dfunds  remaining  after  the  central  and  area 
offices  have  extracted  their  administrative  costs,  drastically  reduce  the 
quality  and  variety  of  health  care  a  service  unit  can  provide^  Often ^ 
because  of  financial  constraints  a  service  unit  is  unable  to  provide  any- 
thing other  thi.n  emergency  treatment.  Health  maintenance  and  disease 
prevention  are  nonexistent  in  ser^'ice  units  with  such  budget  con- 
straints. The  service  imit  must  C'.-ntinually  redefine  the  population 
eligible  for  ITIS  services  given  scarce  resources  that  prccltide  the 
provision  of  health  care  services  to  those  witli  the  greatest  need.  The 
result  is  that  Indian  people  are  denied  service  by  their  own  health  serv^ 
ice,  onl;  to  be  sent  *^*down  the  road^'  to  be  refused  services  from  dis- 
criminatory health  care  providers. 

In  order  to  adequately  respond  to  the  health  care  needs  of  Indian 
people,  the  budget  formulation  process  of  the  Indian  Health  Service 
must  be  revised  in  accordance  with  the  principles  outlined  in  the  pro- 
posed Federal-Indian  budjrot.'^^  Sncli  a  x>rocoss  would  entail  Indian 
identification  of  tlie  total  health  needs  of  each  Indian  community  (res- 
ervation and  urban)  and  development  of  a  lon^r-range  plan  to  meei 
those  needs.  Tlie  result  of  the  total  health  need?;  analysis  and  long- 
ran^e  plan  would  then  be  submitted  to  the  serv^ice  unit,  wPiereupon 
service  unit  personnel  would  work  with  tribal  representatives  to  create 
a  service  imit  budget  based  on  tribal ly  identifi*^ed  health  needs.  The 
budget  would  specifv  program  co5;ts-,  treatment  costs,  equipment  costs, 
central  and  area  office  operating  expenses  separately,  so  that  at  all 
times,,  all  parties  to  the  budget  formulation  process  could  identify 
Indian  Health  needs  assessment  data  as  distinct  from  IHS  admin- 
istrative costs.  Tlie  Indian  Health  Seinrice  budget  requests  would  then 
be  based  on  the  Iiealth  needs  of  the  Indian  community  which  it  is 
mandated  to  serve* 

TTie  statistics  lack  of  health  care  gathered  to  justifv  passage  of 
Indian  Health  C  ro  Improvement  Act  (Public  I^aw  94^37)  indicate 
the  ratio  of  prr-  -ssional  health  care  employees  to  Indian  population 
is  much  lower  than  the  XJ-S.  as  a  whole.*'^^  Tlie  low  percentage  of  facili- 
ties c^ualifying  for  accreditation  by  normal  health  standards  and  the 
particular  conditions  of  comparison  on  any  element  actually  reflects 
admission  of  inadequate  conditions  bein^r  cloarlv  expressed  to  Con- 
gress. Public  Law  94-^37  requires  funds  appropriate  to  accelerate 
health  care  to  Indians  must  be  over  and  above  that  appropriated  for 

^'ThO'  tic^ci^untlns::  system  of  TrTS  1<*  stnictured  In  sncli  a  wny        to  proclii*T*»  nnv  trnoki'^ir 
^    th#>  ncttml  perc^ntaxr**  of  a  dollar  rRachlnc:  the  s*Tvlrr»  unit  levol,  or  more  I ainortantU- 
Identification  at  that  portion  of  each  dollar  that  roes  for  treatm#>nt 
Sf*#>  action  on  a  sf^r-n  r:tt*>  departm<»nt  in  thl>r  ohapti^r,  ' 

 ^'Tndfan   Health   Care  TmproTrement  Act — ^ouse   of  Hepresentatlves   Keport  94^X0te. 

irZLtrZ  i,  ^pr.       1  B  «  o,  * 
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m¥  dS^ii^  bring  the  ratto  of  professional  employees  up  to  TJ-S- 
^T-i.SLt'fo^ration-^b^thl"^^^  that  funds  appro- 

''""v  minf  ^Slt^^^^^^^  TIealth  Service  is  nccop.ry  and  the 

5tidicTtiSS?^?e  ?hat  Indian  PTealth  Service  should  be  ^vithcir^vrii  froiTL 
Separtr  ?nt        Health,  Education,  and  Welfare  and  .^om  oti^r 
Indian  activities  in  a  ne',v  department  or  a-encv/°^  Indian 
affairs  activities  as  a  part  of  the  trust  responsibility. 

A  I*roor.v:m  for  xhk  Fuxxj^k  of  I-cdi.v^'  Ai-mh^'istr-vtion- 

CO-s  SOLID AXIOX  OF  I  >s-DIA>.-  PRcX-.H-V^IS  I^'  0>,-E  I>FFAnT^IF^^^ 

mnce  the  foundin-  of  this  IN'tition.  there  have  been  proposals  ad- 
vanced for  th^dlve  lop  of  a  separate  department  or  independent 
ISency  Sdeed-  ori-ial  plans  ^vere  advanced  m  colonial  times  for 
fee^XibUshment  of  not  only  a  separate  department,  but  even  a  14th 

^^Since  the  transfer  of  the  Bureau  of  Indian  Affairs  from  the  War 
IJel^artnVent  to^e  X>epartment  of  the  Interior,  the  question  has  been 
JaiFed :  "TOie?e  should  the  Bureau  of  Indian  Affairs  be, 
AAoth;r  question  often  asked  is:  -How  should  it  be  or-anized Ke- 
;porSs  h^ve  ranged  from  the  10th  century  ur-m-  to  return  it  to  the 
d^^i^    of    the    War    Department,    the    recommendation  that 

*  Indian  affairs  be  committed  to  an  independent  biireau  of 
T»artment- '  ^'^^  and  the  20th  centur>-  recommendations  that  it  sbonlcl  be 
^^aboulhecV  or  later  transferred  to  the  Department  of  the  Interior. 
Vs  chano^s  in  the  structure  and  location  of  tlie  Bureau  of  Indian 
^Affaire  ^ere  considered  durin-  the  early  part  of  this  century',  Indian 
tribes  repeatedlv  asserted  their  rig-hts  ro  consultation  prior  to  a.  ^ 
administrative  or  leiiisl at ive  modification.^.        ^  ^    *  ^„ -^^ 

A.r>art  from  the  Board  of  Indian  Commissioners,  tne  first  major 
infliience  that  tribal  o^ovcmmerits  had  on  Bureau  structure  came  dur- 
ing confT-essional  hearinirs  on  the  administration-proposed  Indian 
T>|^r<^nization  Act.^*  Indian  efforts  to  influence  struct  lire  continued 
.  '   oradicallv  throu^rh  the  i-emaindor  of  the  1040  s.  and  into  tlie  next 
'  decade.  But,  not  until  lOol  throu<z:h  the  Amerif-an  Indian  Chicago 

"3  Reoort    of   Commissioner   of    Indian    AfTalrs.    IPO*?,    p.    4S.     Tbe   Flcase  Commissloa 
K-o-  A*-t-        Jnlv  20    ISHT    15  Stat.  IT.  ma'^l"  tti^ir  recommendation,  to  the  Com- 
STl^lon^  oa  N^^^^  1^  i:  snpplementarr  report   (Oct.         1S2S)  ursect 

Act  of  Tuly  15.  XS70,  sec  3.  1©  Stnc.  355.  See^  Sclimeci*:eMer,  pp.  2G^2  * . 
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conference  did  Indians  i-tablisli  a  i^omprelicnsive  position  on  the 
character  and  structure  of  Federal  Indian  administration.*^'^  Jig  threat 
of  termination  had  the  ironic  ctfect  of  bindin-r  tribes  tonrether.  Indian 
resolve  was  mirrored  in  the  remarkable  <locumcnt  produced  by  that 
conference:  •*The  Declaration  of  Indian  Purpose/'  "^"^  The  Declaration 


We  believe  in  tbe  inliercnt  rl-^lir  aU  people  to  rofain  spiritual  and  cultural 
values,  and  tliat  the  free  exu^cI^?e  ot*  tlieso  values  is  iiecossLary  to  tlie  normal 
development  of  any  pooi^le,*" 

'Wide  rxinp:m^  proposals  and  riM-oinmeiuhitlons  \veic  ^frered  for  :t  major 
ovorhatil  of  Federal  Indian  atiairs  adiuinistrat ion  and  policy. 

AVIiilc  the  confcrenco  urged  that  area  oflices  be  abolished  and  that 
local  aijcn  li  s  be  irivt^u  ^^broader  exeiclsc  of  res5i:>onsibility  and  auchor- 
itv  to  aT-L*'  as  had  their  pr<M ieee.-r^o;  the  I  larat ion  of  Indian  Purpose 
urired  that  certain  principles  ^nide  tlic  strncLurini^  of  the  I^ureaii  of 
Indian  atTaii-s.  The  conference  declared: 

That  hjislc  prinenpte  iuvolves  the  desire  <nx  tlie  part  oC  Indians^  to  particir>Jite 
ill  <It'v^-lo5>in;C  rlH*lr  own  iiro;rrani>i  wirli  help  and  ^^uidanco  as  needed  ai:.I  rc-- 
<|iie>t<*d.  rri«m  a  l<K  ai  di-cent ruUzed  te<:*lii:icnl  and  udiainstrati ve  staiT,  j>referably 
lcfc:ited  con v#*nU- a rl.v  tc*  the  ir^^-ople  it  serves.  *  *  *  TJie  Indians  as  resjKjnsihle 
indiviilnal  ^-iti^ieiis,  as  responsiMo  trli»;il  representatives,  and  a>?  responsible  tribal 
conneils,  want  :<r  partlelpate.  want  ro  contriluite  to  their  own  personal  and  tribal 
iini>r<#veuienls  :in*l  want  to  c«>oxH*rato  wirli  rlieir  ^rnvorninent  on  liow  ]>est  to  resolve 
rht*  many  problenis  in  ii  hnsinesnli ke,  etiicient,  and  economical  manner  as  rapidly 
as  i*assil>Ie. 

In  the  on.^uiiiir  year,-^  and  viuhf  '^M*  tlds  date  Indian  tribes  and 
people  have  rc^fjent cdly  rf^quented  that  the! r  ispecial  status  be  reco^n^ized 
an<l  ijisr itiirioua;i>:ed  in  the  form  of  a  separate  Indian  Department  or 
independent  air^^ney.  Tl"ie  National  Oon-^ress  of  An^erican  Indians^  the 
Xational  Tribal  Chairmen^  A^^.-'oeiation,  the  ^VHiliated  Tribes  of  Ihe 
Xorthwest  Indians  and  other  intertribal  groups  have  all  adopted 
resolutitins  i-ocjiK'-t inir  a  ^e]>arate  department  or  afjrenrv. 

Hy  1074,  the  Xational  Con;rrer=s  of  American  Indians  unanimously 
endorsed  a  position  paper  and  "•Proposal  for  licadjnstment  of  Indian. 
Affairs'"^  ^^"^  which  recommended  •"•the  establishment  of  independent 
Federal  p:ovem mental  machinery  ro  replace  the  I^iireati  of  Indian 
Aifairs'^  Contained  in  tlie  "A:iieric*an  Indian  IDeclaration  of  ,"^over- 
ei<rnty*'  vrhieh  is  attaciied  to  the  XCAT  proposal  in  this  uriring^ 

Kstabli,-;!!  a  sin:rle.  iiKl<^IM»n*Ionr.  f*Kl4^r:ii  :^ov*'rism<Tital  insrrimi«*nt:ili ty  witli 
coneurr^'iiee  of  the  majority  of  the  reco;rn i:^e<l  ahori?rinnl  Amorienn  Indian  tribe.< 
and  iiafions.  in  order  to  implement  and  sT'^aranree  the  tr-^atv  re^pon?:ibilities  and 
trii^^t  obli^rations  of  rhe  XTnitecl  States  of  America  under  Article  Six  of  the  Con- 
Scitntion  of  i:aid  nation.*^ 

The  ^Tarional  Trih:!!  Cha3rnion\==  Association  rooTc  a  similar  position 
in  support  of  a  separate  Indian  ni^onry  in  fho  snnniier  of  1075 .''^ 

^ince  tiioso  formal  orixnn li-^at innal  statonionts  wore  publicly  an- 
nonncoch  Tntlian  rribos  and  otiier  orirn-nizations  have  announced  their 

Klf ry-oIirV     trlhf*!^   r^*presontiT3jr  14n^lf>*f  p^i-son*?   Fnpportlnir  tho  hill    w-"h!lo^  in  tribes 
ro»T«*<»*Ti't ! nsr  p*»r«rfcn>*  r*^qti»^«rlnir  nr^r**  rlnir^  for  oopsiilornr ion  f^r  opT>'^*^!Ti:r  It- 

(Anr»'-TifUx  !>>_ 
TWrL.  p.  45. 

T>>Jfl..   "*ATnoriTin   Tn^Ilnn   r>*^-*InT-fi tion  of  Sovrrt  l sen ty/*  pnrt  C- 
San  Anton;  V  Xows,  Sepreml>^r  1077}* 
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support  for  various  forms  of  :i  now  stnirturo  of  tlio  BTA  as  a  separate 
anencv.  Common  amon<2:  these  vurious  jnopo^sals  is  the  soi>:i ration  of 
Jnaian  affairs  from  the  Departnuuit  of  tlio  Interior.  Sinijlary.  sni>porfc 
for  5=eparation  has  been  conditioned  on  full  parricipution  of  InUian 
nations  and  tribes  in  the  phmninjr  and  development  of  the  new  a.ironcy. 

In  testinuMiv  presentcnl  to  tit'.*  AnM'i  H'zui  Indhni  PoV*  v  IJeview 
Commission  on  behalf  of  the  Creek  Nation,  the  foliowin^r  was 
recommended  : 

♦  *  *^  Inclhin  :iiT:iirs  :ir*»  not  solely  a  ji:<li<-Lil  Tior  ri  l<';risT:i t i ve  duty  <>f  Mie 
;rov*^rnmont,  nor  are  they  an  exflusively  Kxecutlve  duty.  On  the  other  lian<l, 
Imliun  ulTairs  are  constLnitetl  l>y  ;r*>vernmenral  duties  whifh  are  slmuUaiieoiisly 
ipiasi-exe^Mitive.  <Jnasi-le^rislntivo.  and  qnasi-jtirlicial.  There  is  <nily  out-  form  of 
;^f>verninenral  orjranis^ation  i»f  rx>u'ers  whieXi  embodies  these  three  lypt^^s  of  power 
siinulr-iiu^'MisIy  :  ? ruleiM*nclen t  tHumnlssions  and  ajrencies.  •   *  * 

'rh#-rt'fi>re.  I  sfrrjn^^ly  rf-K-orn iiiond  ^hat  Indian  alTairs  l>o  assl;med  t«>  an  in- 
d^^IK^n<Ienr.  cornnussions.  fmly  this  as>^i ;rMnHMi r  of  I'cthM.U  jiow^-r  will  uHeviaie 
tht*  ;*rest'jit  ofjnfiision       Indian  affairs  with  tlu-  Kxecutivi*  Ur: 

"VVhat  may  have  been  a  neirotiared  ]>  rir^al  eon.-i<lera t ion  prior  and 
f<ilh>\vinir  t^H-  I^e\'nhuion  lias  h<u-orne  a  <lesh\ibh-  a<h^ninl-  rative  at^d 
proirram  alternative  in.riu*  last  17  yea:-.-.  It  is  also  nif>rivate  '.  by  Indian 
trilu\s  ih^slrinir  less  P^erleral  :idnnni:=r  rat  ion  anti  a  more  direcr  nu^thod 
of  rt^*^-ei vniir  apiiropriations  fen*  tribal  ]>rojerts  as  ^vo^l  as  a  wish  for 
•relief  fr-oin  n  ^-on  i  pou  ii<  [tmI  :^:id  '  fra  ^^t  i^>na  1  e<l  t-onni^-t  of  interi*>^t. 

T*"ed4'ral   funds  (^^>uM    Im-   «-fuiso]  :<la ted  ]^rovitle<l  inoro  «7Jreetly 

with  a  rt^dinu-d  arbiiinist  rar  Iw  fost  aTSe-s.-il  by  varifjiis  KeihM'al 
a^<M:ries, 

Some  of  the  prinripa]  roj.-^ons  for  the  (v^tal m i-h r  lent  of  a  separate 
dex^artment  or  indeperulent  a^r^^Miry  are: 

To  rtMiiii'i!!  the  soparate  and  nni'Mio  status  by  providinir  a 
Depart  nient  whit-h  r;*rn  etfoer  i  Vi'ly  atl  wiin  istt^r  r  lie  t  rusr. 

"Fo  in jpro\  4<  t  be  rh* lively  raT  ir>  <:f  funds  to  Tn<lia^i  !  ribc^s. 

To  eof>rdinate  va  riou> 'proirr:i  rn>  nuji-e  <M*f4H"l  i  vely  by  <lele!rat  in,!^ 
rliar  re-- pDiisii  *i  lit y  t  < i  oik^  i  !e]>a  ;  i  n i^mi t . 

Tf^  T*fM!i<>ve  <-<»nfb*-i  <>r  int^M'i-t  ;>;.r^ia]ly  by  r-on.sol  ivlat  :  nrr  the 
authoririi^^  of  tlie  l^nittMl  Sr:Uiv-  inl(^  one  ]>rime  a^r^Lnit  fur  the 
trusttH*, 

To  i>roviile  a  more  ^lirfr-t  ae*-f\-s  i-v  Tndi::n  tribes. 

To  T>ernnt  Indian  trii>c*s  i  :ril  ixi.M^j  .-oni  j>THOMM-."-:ve  plaimin^z  to 
par-t  ieii>:ire  in  a  bihliret  sy .-^ftMii  whi  'h  cMier)uraui\-^  tribal  particii:>a- 
t  ion  and  priorities. 

To  peiniii-  CoTiirross  and  ^iiV-  i'Xe«'ntive  bran.*h  to  effeetively 
monitor  and  evalnatt^  Intlian  ac  1  n  lini.-r  rat  ioTi  and  pionrranis. 

.\  siTnAirATF-  ni:r  \^rr^^KN'x 

Tiie  best  answer  to  many  jii^oblern-  in  Tn<liaT>  adni i nist  rat ir^n  appears 
to  be  to  create  a,  separate  tndian  dopartnit^nt  or  utzi^nc-y  with  ov«^rsi£rht 
and  pirisdietion  and  full  loiri^^iti ve  powers  nndei-  a  standinir  or 
seleet  eoinniittee  on  Tntlian  a iraii\-.  Tliis  (the  sepai-ate  Ti^dian  Depart- 
ment) would  l>e  aeer>inplishetl  bv  reittovinu  the  I^>nrean  of  Indian 
Affairs  from  tbe  Dc'part uienl"  of  Jlu-  Tu;  -rior  and  sul ^serjnently  havin^r 

^  4^1enn  Mr>oro  nna  Kobort  Trapp.  Cr*^*-k  >Cation.  AimC  "hr-.Trinsr.  Mny  107^.  I>onv**r. 
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tl^t  agency  Svhicli  would  administer  the  majority  of  Federal  program 
dollars  appropriated:  for  Indians. 

It  should  be  emphasized  that  in  transition  the  BIA  would  have  to 
be  streamlined  and  the  Secretary  of  the  Interior  would  huve  to  assume 
rho  responsibility  of  planning  the  chan^ye,  Kor  the  benefit  of  those  who 
are  BiJi.  enemies^  it  must  be  pointed  out  that  there  is  no  other  way  to 
effec'ivclv  transfer  responsibilities  to  an  independent  Department  or 
a^jency  without  the  Bureau  of  Indian  Affairs  providin^r  the  base  and 
core  of  tiie  new  "super^^  ag^ency.  The  only  othex-  method  to  initiate  tlic 
administration  of  a  separate  a<;ency  would  be  to  run  a  parallel  De- 
partment to  the  BIA  which  would  duplicate  administration.  Xhat  uoes 
not  apY>ear  to  be  feasible  and  Congress  would  probably  be  disinclined 
to  duplicate  appropriations  for  the  san  purpose. 

Xhe  role  of  the  Interior  Department  in  the  transition  period  j^ripr 
to  the  enactment  of  le^nslation  creating  such  a  department  or  n^Qncy 
would  be  to  pi^parc  itself  at  the  direction  of  the  Secreta^^y  of  the 
Interior  and  proposed  "Assistant  Secretary  of  Indian  ^Vffairs  to  ac- 
complish administratively  many  of  the  actions  necessary  to  make  it 
independent.  "Without  re^rard  to  the  est:d>lishment  of  a  ;eparate 
Department  a  complete  inhouse  overhaul  of  In d ran  Affairs  is  badly 
needed  to  provide  an  efficient  delivery  of  bndiret  and  ser\nces  well 
as  to  administra,ti  vel  v  remove  departmental  conflict  of  interest.  1^'or  in- 
stance* the  Commissioner  of  In<lian  Affairs  should  be  ijiven  ^Vssistant 
Secretn^rA^  status  and  the  Associate  Solir^ltor  of  Indian  AfTairs  should  be 
established  as  the  <.oneral  Counsel  of  tiie  liTA. 

The  independc  nt  ih-par-tniont  or  aireru^y  would  hf  empoAvered  to  di- 
rectly administer  or  coordinate  all  tho  activities  and  responsibilities  of 
the  exec^itive  bru?ich  related  to  Indian  tribes. and  tlu  :r  members.  This 
new  department,  in  a<i<lition  to  ooorr;inarion  would  1-^  the  principal 
administrator  of  a  tribal  budjret  systmi  which  would  bo  consolidated 
in  a  manner  which  would  advise  Conjrress  of  tlie  total  needs^  priorities, 
planned  projects  and  ]^roposed  l>nd!Tets  for  all  P^eileral  prirorams — pro- 
^rrams  possibly  not  adininistored  by  this  dcpai^nient  or  agency  would 
still  be  affected  by  its  budiretary  rerjuii  enients  and  priorities.  Xhe  leiris- 
lation  establishinfr  this  department  or  airenry  would  contain  certain 
elements  as  follows  : 

a.  r^rovisions  for  tribal  and  oriranizational  freedom* 
b-  A  Iciial  department  opei-atini;  independently  of  the  »Tustice 
Depart  irir^nt. 

c.  An  Indian  career  service,  indc'pcndent  of  the  civil  scr^^ice 
orjran  izat  i  on . 

d.  A  proirram  and  hndfretin^r  syst  em  possibly  independent  of  the 
Offico  of  Arana;zement  and  T5\id:T:et. 

e.  A  decenti-alized  pro£ri-am  and  budiret  development  process, 
eliniinatinir  the  nrosent  three-tiered  orrranization. 

f.  P^rovisions  for  assurin<r  maximum  local  control. 

^r.   T^rovisions   for   delivery  funds,   assistance  and  proizprams 
directly. 

h.  A  substantial  decrease  in  arlministrr^tive  cost, 

i.  Additional  proirram  funds  available  for  trilx?s. 

separate  agency  would  consolidate  pro£rrams  from  Federal  de- 
partments which  are  a  part  of  a  separately  estal^lished  Indian  service 
structure  which  exists  because  of  the  unique  status  of  Indian  tribes, 
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These  pio^rums  were  once  almost  solely  within  tlie  Bureau  of  Indian 
^Vifairs  and  the  IDepartmcnt  of  the  Interror.  but  since  the  separation  ox 
Indiroi  SEealth  Service  and  establislnacnt  of  tlie  Office  of  Indian  -r.du- 
catio::i  in  HEW,  admin*  -^ration  has  become  complicated  if  not 
nonexistent. 

The  i>roi^rams  wldch  mij^ht  properly  bclonij:  i  i  a  sopurnte  Indian 
structure  ai-e  litsted  by  agency  and  ilcpurtineiit  as  follows: 

Prim  c  con.'si dcra  t  ion 

Jlr;cnnv  or  oi77c<?  nrpnrtnternt 

^WTiy'^.\\   of   Indiiin   AOTiurs   Interior. 

Associate  Solicitor  for  Indian  AfTair^^   J^/'* 

i'ortioii.s  of  I^ands  l>ivision   -Tiistice* 

Imlian    Il<*alth    SiTvioe   IIKA\ - 

Otliee  of  Indian  Kdiication   I^o. 

Sccond^zry  consldcrcition. 

Office  of  Xative  American  Proprrams   HEW. 

Indian  vleslc'of  economic  develuiJiiH*nt  administrul  ion   Conirnorw* 

Intlian  desk  L   Axjriculcure. 

Till-  is  not  u  t<>;:Ll  list.  Tin-  ft^asibility  of  whit.-h  functions  and  offices 
should  be  traiL^ lerretl  an<i  wliethor  by  leijislatJou  or  Kxe^-utivc  order 
would  have  to  be  exanuned  by  tlio  executiv-  hrancli  and  Coiiiiress 
jointly  with  the  Secretary  of  the  Interior  in  the  icad  role. 

INTKKKH:  DHPAirrMKXX  Tn-VXSIXIOX* 

XTntil  sucli  tunc  as  a  now  doriai^l  lucnt  or  indoi-^ondt-nt  a^rem\v  is 
created,  the  I>)oi>ai-t rnent  of  the  IntiM"ior  5=hould  considc  r  adminiMra- 
tivelv  acconiplishinir  certain  task^^  dirt-ctly  under  the  supervision  of 
the  Sccretarv  or  liis  dolorrate.  ^^n^^o  a  proposed  Assistant  Secretary 
should  provide  the  leadership,  the  Interior  Department  shoulc*  .lot 
make  thivniistakf^  of  \-^Ay\\\c:  on  the  BTA  to  supervise  its  own  manage- 
ment r<-forin^^.  The  alt**rnative  propo-tnl  \^       follows:  ^ 

1.  Inf^tituto  chaniroH  ner-ossar>'  to  carry  out  the  recommoncta- 
tions  of  t\i^  liTA  IManaironirrit  i^eview  coii<hicted  by  the  AIPI^C^ 
an<l  en<lors=<Ml  in  th.is  rex^or't.  _  -        4  ^ 

2.  Administratively  Tipu  'rido  tlie  Commissioner  of  Indian  Ax- 
faii-s  to  an  Assistant  i^(^<-.-miry  for  Indian  Allaire  vrithin  the 
l^cf  ia  rt  n^.f^nt  of  tl^o  Tntc^rior. 

T>c*viso  a  T^*TA  bu*!iri^r  systom  wlncli  adequately  expresses  In- 
dian needs  and  which  provides  for  reparation  r>f  ]on<r-ran.£re 
plans  by  the  tribes.  Sur-h  a  syste:  ^liould  be  separ:itely  accounted 
for  within  Interior  D^^pri  i-t  ^^ent  i>y  n  delo*rate  from  the  Office  of 
tlm  Assistant  Seorotn  iy-  in  charnro  of  Pro£rram  Poli^-y  and  Bud^ret. 

-f.  Administratively-*  remove  the  Associate  Solicitors  Office  of 
Tr^rlTan  AlTairs  from'tho  IiUerior  Solicitors  Office  and  -reate  an 
OlT:  *o  of  tho  Ooneral  Counsel  in  the  Bureau  of  Indian  Affairs. 

r>.  TKer:o\^--^  rli^  throe-tiered  nmnaireKient  structure  of  the  Bureau 
of  Indian  *AfTairs  bv  havinir  its  HO  a^ren^-^ies  rc]:>ortin.o:  and  ne- 
irotiatinir  direc  tly  wiVh  tlie  AVasldmrton-  B.C.  office.  Tlie  practice 
of  havinlr  12  BTA  nroa  offi  -^-s  sTipervisin <z  and  ndministerinrr  oyer 
an  average  of  O  aironry  officos  needs  to  be  evaluated  alon^  with 
their  ptirposes  and  objectives* 
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6.  Require  the  Bureau  of  Xndian  Affairs  to  prepare  an  annual 
'  report  which,  will  consist  of  a  report  on  programs,  appropriate 

data^  progirmn  evaluation  results,  and  fismi  accounting  reports. 
This  report  should  be  made  available  to  Gongi-ess^,  appropriate 
levels  of  the  executive  branch,  as  well  :is  the  Indian  tribes  which 
the  BIA  serves- 

7.  Consider  the  establishment  of  a  model  technical  assistance  and 
administrative  support  facility  in  Denver^  Colo,,  which  would  run 
parallel  to  existing  BIA  area" offices  without  in^  -^rfering  with  the 
daily  operations  of  tlie  field  oinces  of  the  BIA.  This  office  would 
provide  technical  assifrt:ance,  contract  administration,  and  man- 
agement support  to  tribes  on  a  project  basis.  This  model  technical 
assistance  center  could  also  serve  as  a  test  model  for  a  multi- 
agency  serx-ice  facility  v/hich  could  test  the  operational  feasibility 
and  ctTectiveness  of  an  independent  department  or  independent 
agency* 

Tiic  personnel  could  be  assigned  from  other  agencies  also  working 
on  Indian  re?;cr\-ations.  Staff  could  also  l>e  assigned  through  the  In- 
tergovernmental Personnel  Act  and  funding  flexibility  could  be  pro- 
vided for  by  assigning  this  facility  with  the  main  field  contracting 
functions  as  well  as  the  responsibility  for  the  technical  assistan.  i  and 
training  related  to  manasrcmcnt  and  contracting*  Grants  an  con- 
tracts could  be  monitored  and  evaluated  from  this  facility  wi  .h  is 
verj*  accessible  to  '^Indian  Countr^r^.'' 

nr^v  xn-.vxsmoN' 

The  Btireau  of  Indian  JVifairs  will  play  a  very  important  role  in  any 
organizational  changes  in  the  Executive  branch  as  well  as  Indian  iVf- 
fairs'  adjustments  undertaken  by  the  Sccro^nrv  of  the  Interior  within 
the  Department.  The  new  -rVssistant  Sccretai*y  will  play  a  lead  role 
in  assessing  the  feasibility  and  the  degree  of  change  necessary  to  de- 
velop a  plan  for  a  separixte  department  or  index>endent  agency- 

T\nietnor  the  BIA  is  removed  from  the  Interior  Department  or  not, 
it  is  still  iftiperative  that  the  Secretary-  of  the  Interior  internally  pro- 
vide for  tribal  relief  from  the  Department's  conflict  of  interest  prob- 
lems. Any  study  should  have  implementation  provisions  built  into  it, 
thereby  making  a  fundamental  commitment  to  embark  on  a  process  of 
changing  the  Rurcau  of  Indian  Affaii-s  from  a  management  to  a  serv- 
ice agency.  This  commitment  could  spare  Indian  tribes  the  time  and 
expense  of  a  77th  study  of  the  Bureau  of  Indian  Affairs  in  27  years* 

The  Gommission  i*ecommends  a  process  which  would  involve  the 
President's  Office,  the  Office  of  Management  and  Budget^  and  the  Sec- 
retary of  the  Interior.  The  Secretary  should  serve  as  the  principal 
coordinator  in  the  executive  branch. 

It  is*  therefore,  the  sense  of  tlie  Commission  that  the  BIA  can  be 
more  effectively  reformed  for  efficiency  by  a  sepairite  operational  plan- 
ning*  implementation-  and  review  unit  which  would  work  directly 
betTTcen  the  Secretary  of  the  Inferior  ar^  the  Assistant  Secretary  of 
Indian  Affairs. 
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In  summat-y.  the  triinsition  rcM-oninionaation.-^  to  tac  IntcMor  Depart- 
ment would  bo  basocl  on  throo  preniisos  :  I        +  -     .  .» 

That,  the  oxocutivc  bt-anch  will  seriously  consnlor  ?iibiintt  ni^  a 
pi:m  for  an  iridcpondcnt  ixscnc\xt>v  dopartnu-nt  of  Tn<liaii  attairs. 

That  an  iinplenu-ntnt  ion  of  tho  niana^reinent  rcc-oniinc-ncUit  ion?? 
for  the  Bureau  of  lnci;»in  AtTairs  is  a  nece^ary  'irst  step  in  a 
piwess  for  a  flianjxe.  ,  *.    r  « 

That  tlie  ^^e^•retarv  of  Interior  cotisidor  the  e>t:u>I  ishmont  <n  a 
"Manai^emei^t  Improvement  IZoview  Oiiiee"  ri'i>ortni,ir  to  the  >e<-- 
r-^tary  wliich  ^voald  provide  earlv  aj^ses.snient^  for  futurij  ])]annniir 
as  well  a-s  implenientin^  badly  needed  iniprovements  m  the  pres^enti 
riureau  operations;.  ^  i 

The  ^^ollo\vin«r  stejjis  are  rf-r-oiniticndetl  as  an  alternative  approaeii 
to  a  transition  a«lnuui;^ti-:it if ''or  the  liureau  of  Ir.dian  AtTair^.  _VU 
studies  conducted  should  initiai        tion  and  review. 

1-  K^tablish  a  Manaireii.  r  luiproveuient  I.cview  Orticc 
to  plan  or-^anize,  an<l  supervise  the  irnplenientation  of  reconunen- 
tlations  to' improve  the  Bureau  of  Indian  Atiairs,  while  iruaran- 
tcein*^  the  uninterrti i>te<l  flow  of  essential  services  to  the  Indiaix 

people.^^  p,.,-,^..^.^^  of  iniplejnentin<r  reconunendatii>ns  should  i>ro- 
vide  for  tribal  i>art ieipation  within  lil A  areas  to  assure  resolution 
of  specific  or;ranizational  antl  proeodural  problems  identihe<l  bv 
Indian  tribes,  sucli  activities  implemented  by  a  predetermined 

schedule.  -    r  ^-  4.  

o  The  i>hin  ruist  inchule  a  manairement  information  system 
keved  to  the  needs  of  Indian  tril^es  for  their  use  in  makin*r  local 
l>oIicv  and  pro^ri-ani  tlecisions,  as  well  as  for  provithniz:  an  atlequate 
statistical  data  base  for  national  objectives.  The  materz  ^s  pro- 
vided should  allow  common  access  to  tlie  Federal  Clovernn.  it  and 
the  Tribal  Ciovernnients  in  order  to  i>iomote  deliberations  ou 
e<pially  beneficial  tenns, 

4-  The  plan  must  incUtde  : 

(a)  A  budf^et  svstein  which  allows  tribal  profrrams  and 
priority  neetls  to  reach  con.ar-essional  committees  in  sx>ite  of 
O^IB  restrictions  or  ceilinirs. 

(b)  A  personnel  system  which  provides  for  clevelopinir  mis- 
sion siateinents,  jjosition  descriptions,  qua! itieations.  and  a 
reoruitnieiit  proirram  to  encf>ura<?e  qualitietl  Indianr,  to  apply. 
Tills  eould  be  the  first  step  of  institutin^r  a  new  "Iin;.iarL  Ca- 
reer Service"  discussed  elsewhere  in  this  report. 

(c)  An  accountin*r  system  to  provide  a  basis  for  analysis 
between  conirressional  approprint  ions  anfl  actual  fund  usatre, 
to"'ether  with  evahiations  as  t  o  pro*rress  and  accomplishments 
toward  established  tribal  ucoals. 

( ti )  A  system  of  publishinii  current  tables  of  organization, 
deleirations  of  autlioriries,  ]>olicy  and  procedural  ijruidelines, 
an<l  a  method  of  keepinir  tribes  up  to  tlate  an  operational 
i-ules  and  reiri: la',  ions  involved  in  Bureau  of  Indian  AH'airs 
admlT'  !stratiozl- 
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Tuii>KMi.cM)i:it  ioD  of  ()rjr:uii:.:it  ional  <  li;in;rps.  iidiniiii.^t  rat  J  v**- 
c}inn;^oH.  ami  ecrtiiin  prv)c(Mlural  c'h;in<r<*s  ivqiiiivs  ivovaluation  of 
ci'i;tral  oiiice  activities,  inchulinir  tlio  iield  extensions  of  the  cen- 
tral oiJice :  area  office  activities,  including  sxjccial  luiiltitribal 
school  iind  s^pecMul  oflie*'  a<'tivtries  Tir)\v  un<UT  aiea  offices:  and 
n^rency  offices  where  >ervin^  niultit ril>at  a<  i  i  vitii-s.  Tlie  latter  to 
(leterrnine  the  netnl  for  riMlucinir  Miultitril>al  airencics  l>y  inc^iu^as- 
in*;^  sin*xlc  or  dual  ajxcr^cy  (ifru***--  to  Lrivc  -jfi't^at i-i*  emphasis  on  local 
<lec"is!c)n  inakin;^  I><>NVi*:\- at  tht-^trihal  h'VcL 

ti.  'I'lie  ^Iana;j:enivMir  Improvement  lievicw  OfiiiH^  should 
review  and  ccjoptM-atc  wrth  the  excciiti\e  hranch  iti  planning"  ft>r 
i-eor^;inizat ion  r>f  tin*  t  xei  iitive  branch  as  i)rf*pos(Hj  1)\'  tlu^  l*!esi- 
clent-  in  orilei-  to  li;i\*e  an  opiiortiiiiti  \  t^;  <'lar*ir\'  tlic  trust  ivr^pon- 
sihility  :ind  to  pi'cvcrjt  a  ny  intcTidcd  t»r  u*dntemleti  diminislimcnt 
i>  f  trust,  rela:  ions  het  v/ecn  the  1  n<  li:i  !i  pi-oplc  ami  tlie  I'^ederal 
(.TO  vermnt*nt. 

7,  Xiie  ^Tanairement  Improvenieni  Kovi(>^v  (  )flice  sliouhl  review  and 
coop^M'ate  vvitli  a  Si>ccial  -;V<."tion  <  )ilice  of  tlie^  President  if  am.1  wlieii 
any  worlc  is  d<Hif  t.o  estahlisli  a  new  t^Iepai't rnt^nt  or  si'parate  a*rency 
for  Imlian  Atlairs.  Sec  <jrlier  se<-ri<>pn  of  this  c  hapter  reirardin^  ''•^ 
separate  t  k*[)art  menr 
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TITE   CREATTOK    OK  SKI'AIL<\TE   IXDIAJC    COitMlXTEE  IN'  COXGRESS 

^  "While  the  administration  of  Indian  affairs  in  the  Con^^ss  -was  not 
directly  considered  vsrhen  the  Review  Commissi'^n  was  established, 
the  cor  crrcssional  process  is  an  intcirral  part  of  Indian  affa.irs.  It  was 
vital,  wiierefore,  that  the  Review  Commission  consider  the  issue  of 
congressional  jurisdiction  over  Indian  affairs. 

From  the  early  ISOO's  until  104C,  tlie  Senate  and  the  House  had 
vested  jurisdiction  over  Indian  affairs  throu^xh  full  standing  commit- 
tees. Under  the  Legislative  Reorganization  Act  of  1946,  the  commit- 
tees on  Indian  aff.iir-s  were  abolished  and  the  legislative  and  oversight 

i'urisdiction  ov-er  Indian  matters  was  vested  m  the  Committees  on. 
^ublic  Lands  in  the  Kwuse  and  Senate  prior  tc  the  termination  era. 
Since  tJiat  time  through  the  i)4th  Congress,  these  committees  main- 
tained a  subcommittee  on  Indian  Affairs.  Although  several  major  use- 
ful pieces  of  le^slacion  affecting  Indians  were  enacted  during  the  30- 
year  interval-  this  subcommittee  arrangement  has  failed  to  provide  an 
ade<juate  forum  for  legislating  appropriate  solutions  to  problems  af-  *^ 
fecting  Indian  people.  i 

In  the  95th  Congress,  tlic  Senate  has,  under  S.J".  Res.  4,  created  a 
t#*mporary  Select  Committee  on  Indian  Affairs.  This  is  a  step  forward 
in  the  Senate's  approach  to  Indian  affairs.  However,  in  the  9oth  Con- 
«rress,  the  House  of  Repro^r-ntatives  has  taken  a  step  backrwards, 
by  merging  the  Subcommittee  on   Indian  Affairs  into  a  subcom- 
mittee which  also  has  jurisdiction  over  public  lands-  Under  tihis  ar- 
rangement, the  importance  of  IiMlian  atlairs  will  be  further  idimin- 
ished.  Furtheniiore,  other  portions  of  Indian  affairs  j>--*  '^•^ndled  by 
other  committees ;  i-e«,  Education  and  Labor  Com-mitttr  d  ims  certain 
responsibilitj7  for  Indian  education;  Indian  health  is  ha-jdled!by  an- 
other committee  and  economic  development  by  another.  In  the  Con- 
gress overall  there  are  more  than  10  committees  with  responsibility 
for  some  Indian  activities,  with  the  result  that  Indian  a-ffairs  is  treated 
in  a  disjointed,  uncoordinated,  and  haphazard  manner.  Many  of  these 
committees  are  unable  to  li^i'^dle  Indian  affairs  adequately  because 
they  usually  lack  staff  trained  m  Indian  matters.  Generally,  Con«xes- 
sional  staff  people  are  experienced  and  trained  in  general  administra- 
tion and.  do  not  have  the  knowledge  and  experience  to  deal  with  the 
uniqueness  of  Indian  people.  These  special  qualities  can  only  be  de- 
veloped through  long  e-vpcrience  in  Indian  affairs  through  a  per- 
manent organization- 

Unle^  Coi-gress  accepts  its  responsibilitv  to  the  Indian  people  hy 
establishing  permanent  select  committees 'on  Indian  affairs  in  the 
House  and  tlae  Senate,  problems  affecting  Indian  people  cannot  be 
fully  resolved. 

.  C ongresa io^ctZ  Itcsponsih ilZty  for  Indian.  A^-ffcdi^s 

Xn^l7S7.  the  Constitution  Convention  approved  the  Constitutkon  of 
the  Lni^ed  States  rnd  sent  it  to  Congress  for  action.  Article  1,  Section 
8,  Clause  3  of  the  Constittuion  provided  Congress  with  the  power  "to 
regulate  commerce  with  foreign  nations  and  among  the  several  States 


294 


Ihh^tx  uniiiuely  atioctcti  by  conirivssional  action  or  inac  t  ion  m  tiicMr  tluiiy 

III  fnHinin<r  the  ri'>po!isil>;lit  i*'S  >«r  out  !n  tiio  i-onsf  i  t  ut  lonal  ilCHMi- ^ 
iiKMits*  tlio,  Cmi^^ressi's  fstablislu^il  nJ  1k><-,  si^KM-t.  or  stan-liJiir  *-oiiiniit- 
toos  as  their  lun-ds  roquiriih  'I'ho  (^inriTUMit  il  C"oiiu:rcss  on  -Tuiii*  HI. 
I77r>,  c-stahlislioa  u  (Vmnnittco  on  Tn<ii;sn  Atlair^  whicli  v  as  t  har^^od 
^vith\<everal  diitios  hK-ludhijr  t.iat  oi"  takin-:  sti'ps  *  for  securin^r 
and  pro-iervin^  tin*  frioniiship  r)f  tho  Indian  X:itions/"  In  tlu*^  xi: 
yoar  i>n  Ap^-il  2C.  iTTr,,  tlio  (  V>i  thu-ntal  T'on^rr  ^^-^s  ostahlishod  a  Stand- 
hx<:  <V>inTnitt(n*  on  Tndtar  At'au-s-  Xlio  i-arly  Conjrressos  n ndi-r  the 
CoT^titution  of  the  X't  '^o  '  tte>  follt>\vcM]  n  similar  priu'ti<'(^  l>ut  did 
nor  estal>risli  a  standinir  ( 'on nnirt -h*  on  liHlian  Aff'airs  in  the  Senate 
tnitil  -lannarv  4.  IS-jn, Thc^  I  lonse  of  T^i  !>n-('nT;iti  ves  (*stai>rished  a  ' 
statuliiiir  C'oiiiinirtee  on  Ijulian  .Virairs  until  11>47  when  it  was  tnado^a 
part  of  Vli(-  CV>Tumitti'e  o)i  Interior  ami  Tnsuhir  AlVairs  pursuant  to  rlie 
l-e^islat i\ r  lic'*>i-^ran izat ion  Aet  of  i;>l(>. 

A*.  7Vi^  f^iihii***  Sffrtf*A  of  I  i^fTfims 

i^inet*  Tnilians  are  the  only  ^jroup  c^f  peoi>Ie  spo.Mfloally  id<*ntified  in 
the  (Constitution,  it  is  i  lear  tJuit  a  sr)e*  ial  and  unione  political  r<dation- 
sliip  exists  Ix-twc^on  the  Indian  trilM-r-  arid  the  F^Mleral  Oovornment. 
To  fidtill  tlieso  liistorie  obliira^ions  to  r lit*' Tn<lians.  the  Federal  Gov- 
eritinont  throujrh  treaties  tind  statutes  lias  x*vomi.=:e<l  to  sei've  as  trustee 
to  trie  Indian  trih<-s  an<l  Tnclian  people. 

As  the  trustt^e.  the  Fethu^al  (Government  on<jht  to  orfrani5^e  itself  to 
]>rovhle  tlios*-  servi^-es  for  prf>teerion  and  t*nhan<"en^ent.  Pui-therniore, 
the  Ferjenil  Crovernment  as  ti-usl*-e  is  a-  ^ountahle  for  i^erforinance  at 
tlu^  hiirhest  deiri"f*e  of  slcdh  eare  and  flili*z:t*^ice  with  the  ^^Prime  A^jent*^ 
and  ofHeials  hehl  per-sonally  i^^si)onsil>le  for  any  breneh  thereof. 

The  Con^rress  itsr^lf  is  the  most  esseiitial  part  of  the  Federal  side  of 
tIio  FerleraUIndian  ndat  ionship.  ira\':n!r  re<  o£rn!ze<l  and  ititified 
'^nd.inn  tit\tties,  estahlislierl  const  it  nt.onal  ridatioiis.  *-naeted  sul>se« 
(ptent  law.-,  reirardhiir  Indians,  (^ul*rrt^ss  is  re-^pon^ihTe  for  niaintain- 
inir  the  polh-cs  and  pia**rieos  so  ''T*(^ati»(L 

A  l  oniniittee  throujrh  whit/h  tne  Conprress  can  provide  oversi^rht  nnd 
consider  new  plans,  m^w  scheduh^s.  aT^<l  fuTnlinjj  n*^eds  is  essential. 

During  tlie  lOth  <-^\\\\\Ty^  Tndian  Atfairs  phiyed  a  niajor  role  in  tlie 
a^Taif^s  <7f  the  T'nited  Stativ<.  Tndian  is-ues  have  de<reased  in  ini- 
portanee,  l>ut  the*  uni<iuen<^ss  of  Tndian  tt  iln  s  in  rheir  relat ionsliip  with 
1he  T''nite<l  Stat<  s  re!na':is.  ^lle  special  trust  responsiliility  for  Tndian 
trihes  and  their  resouT*ces  has  not  })eer.  iliminishe<l  and  should  l>e 
aeknowlc-dirt^d  l>y  the  C<>n£rrts.s  throujrh  the  creation  of  j>erntancnt 
srandinir  <'oninut tees  r)n  Tndian  atTaii^s  in  both  Houses. 

The  jurisilictional  hasis  of  the  Tnterior  Ojininittees  into  wliicli 
Tn^iian  atfaii-s  lias  been  iner<red  since  1J)4G  has  g:ivea  rise  to  severe 
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conflicts  of  interest.  The  responsibility  of  ^the  Interior  Committee  to 
iegislat4  in  areas  of  public  funds,, national  parks,  inmin-  and  ^a^^r 
and  po^er  resources  has  often  beencin  conflict  .^-i€h  Indian  trust  in. 
torests.  So  lone  as  Conjrress  fails  f o  ve^Jt  lurisdiction  over  In^an 
matters  in  casS  of  conflicts  of  interest,  Indian  interests  will  suffer. 

I>.  CongTesslan^  Consideratioi^  of  Ind^ari  Issites  Be-qiiires  a.^rc7>7na' 

^lertt  Select  Com'nifttee  an,  India^z  A^ijairs 

The  complexitv  and  voliimcr  of  Indian  la\v  and  the  ma?iy  problems 
acffecting  the  Irfdian  people  call  for  .a  pennanent  standing  committee 
on  Indian -A- ff airs.  .  -  •     ^i      ^  - 

'Vmoni?  the  complexities  \vhich  will  f ac-e  Congress  in  the  commg 
vor»rs  wni  be  the'resoUition  of  Indian  claims  for  land  taken  by  fetates 
'^d  others  in  violation  of  the  Indian  Trade  and  Inteicourse         of  tlie 
'  late  1700*5  and  the  early  ISOO^s.  Most  widely  known  are  the  TassaTna-. 
quoddv  and  Penobscot  Indian  claims  in-  Maine  and  Massachi^setts- 
Siiailarlv,  the  Catawbas-^iave  such  a  claim  m  South  Carolina.  More- 
over the  Crow  India»TS  mav  have  claims  for  the  return  of  lar^je  areas 
of  Ip'nd  acquired  in  violation  of  their  Allotment  Act.  The  research  to 
identify  a  reasoned  and  principled  legislative  .ai?pr^iach  to  such  situa- 
— ~tions  is  extensive.  The  interests  and   responsibilnies  of  disparate 
orronps  must  be  considor*rd  in  sensitive  negotiations,  winch  mu<^t  resolve 
-  tiiese  ciain*is.  Congress  can  expect  to  confront  many  of  these  situations 
and  a  permanent 'Indian  affairs  comn:dttee  adequately  staffed^js  neces- 
sarv  to  ensure  continuous  principled  and  appropriate  le^slation. 

Xlanv  of  the  statutes  in  title  25  of  the  United  States  Code  a.re  obso- 
lete, in  conflict  with  later  legislation,  are  in.  conflict  ^^-'ith  Federal 
policv,  duplicative  and  lack  clarity  of-  legislative  intent..  These  laws 
are  not  organized  a  logical  or  i  practical  format  and  must  be  re- 
viewed, consolidated,  and  coclified.  '  \  T-C  J 

The  last  title  of  the  United  'States  Code  to  be  revised  and  codihecL 
into  positive  law  was  title  r>  (Government  Organization  and  Em- 
plovees).  This  revision  and  codification  process  took  more  tlian  S  years 
Avith  an  initial  staff  of  29  people,  and  which  had  the  active  support 
of  "the  executive  agencies.  The  resolution  of  many  Indian  questions 
.  'cannot  be  resolved  without  a  fully  staffed  Indian  committee.  ^ 

"*  Bedsides  the  land  title  cases  and  revision  of  title  25,  it  is  incumbent 
upon  Congress  to  act  on  other  Indian-related  legislation.  In  the  past, 
the  small  staff  of  the  Indian  Affaii-s  Subcommittee  has  been  able  to 
prepare  reports  and  draft  legislation  on  only  a  veiy  small  fraction, 
of  proposed  Indian  legislation.      ^  •  \ 

Finallv,  the  oversight  responsibilities  placed  upon  Congress  on 
Indian  alfTairs.  are  particularly  important  anrl  time-coAsuming  to  the 
nature  of  Indian  bxireancracy.  Because  Indian  tribes  and 'Indian 
people  are  scattered  throughout  tlie  ^NTation,  no  political  pi-essure  lob- 
bving  processes  aro  available.  ]More  and  iriore,  it  appears  tha.t  con- 
gres^onal  delegations  from  -  States  with  significant  Indian  popula- 
tioi^  are  cat-ering  to  those  constituents  with  the  greatest  political  vot- 
in*»-  power.  TVTiere-tliose  interests  conflict  with  Indian  interests,  the 
>I^mbers  of  Congress  are  reluctant  to  oi^en^y  and  vigorously  support 
ths  legal  status  and -promote  protection,- preservation  and  enhance- 
ment of  Indian  assets.  Indian  issues  are  national  obligations  and  can- 
not- be  resol%-ed  throngh  a  local  or  regional  view..  Consequently, 

/ 

■        ■  '  ■  / 

^  »  .  • 


\ 


cafefnlly  documented  investiguiion  a^d  oversight  activities  are  neces- 
saxy-y  antd  can  only  be  accomplished  with  consistency  by  a  permaneilt 
Xndiajx  coxicmutteew    /  \^  ^  • 


EEiXOXBTLrrar  of  -i^ibes  por  rEDERAr.  x'rogra^is 
^  -  .  \  \ 

2*he  Corrtmissian  /recoTnmeTids  tJutt  /  ^  ^ 

.Congress  eiiact  affirmative  legislation  to  reaffirm  and  guarantee  the 
permanence  and  viability^  of  tribaJ  governments  within  the  Federal 
system,  * 

Congress  clarify  the  eligibility  of  tribal  f]jovemments  as4>rime  spox^^ 
sors  for  Federal  domestic  ap???stance  programs  and  other  programts 
delega^ted  to  State^and  local  governments^     ^  -  * 

Co;bgifess  enact  legislation  establishing  tribal  governments  as  ^squal 
to  3rate  governments  in  Federal  domestic  assistance  programs.  'This 
shjo;^d  include  aimendment  of  all  enabling  legislaticm,  program '  acts^ 
arid  admxuistrati ve  regulations .  which  require ,  tribal  governments  to 
come  under  State  jurisdiction.  ^ 

/-^Congress  amend  the  Intergovernmental  Cooperation  A^ot  to  iiiclude 
'^^tribal  governments,  and  enact  the  Federal  Frbgiram.  Information  Act 
/  <  S-  3281 )  to  include  Indian  tribes.  ^  ,  . 

\  Congress  appropriat3  such  funds  as  are  necessary  to  allow  the  prep- 
aration of  .operations  and  pjrocedure  manuals  to  be  used  by  t^ibalgov- 
emmiBnts  in  their  administration  of  tribal  government  affairs,  Tnese 
manuals  would  include  operation  models  presenting  alternative  sys- 
tems of  financial,  management,  accoimting,  personn^  poKcies,  and  pro- 
cedures, managemesnt  information  and  organization  structure. 
^  Congress  enact  Senate  Bill  _S.  2175 — Public  Participation  in  Gov- 
emment  Proceedings  ^ct  of  1976. 

ESTAMJCSEEUkTH^^'X  OF  IKr>X:V:N'  CAREER  SERVICE 

The  executive  branch  establish  an  Indian  Caireer  Service  consistent 
with  statutory  provisions  and  should  be  charg^  with  the  reponsibility  - 
of  di^velopin]g  the  employment  standards  as  required  by  section  12  of 
the  Indian  Reorganization  -^^LCt  of  1^3^*  = 

.  The  executive  branch  propose  a  plan  to  implement  the  provisions  of 
setction— 12  of  the  IDadian  Keorganization  Act  of  1934  by  establishing 
standards  for  the  hiring  of  Indians  apart  from  the  requirements^  of 
civil  service  laws  in  the  Bureau  of  liidiail  Affairs  and  the  Indian 
Health  Service.  v-.  -        -  ^ 

Congress  amend  section  12  of  the  lijdian  Reorganization  Act  of  1934 
to  make  the  Indian  preference  provisions  a  dpHcable  to  all  Federal 
afirencies  administering'  programs  specificauy  directed  to  Indian 
affairs.  .  — 

TTtc  OoTTViTzissrzort  "reooiTvmjeridrS  tTtat  :^  ^  * 

The  executive  branch  coordinate  efforts  to  provide  for  the^  direct 
administration  of  contract  f  und^by  the  Indian  people, 

73  j&  complete  lejr&l  anaJyels  wltlx  flndtngs  re2av«bd  to  Tndlan  preference  l&ws  is  ^.  'L- 
.'talned-  tsx  tlie  Tasic  Force  2*fii2nber  Klne  final  report*  -ruU  X.,  pp*  a06--X20^ 


r  The  executive  branch  direct  the  implementation  of  section  7(b) 
of  the  Xndian  Self-I>etermination  and  Education  Assistance  Act'  (25- 
TT^-G.  450e(b)  sapp.  1^6)  to  direct  its  applicability  to  all  Federal 
age£Kde&;  fiirilier  to  cdrect  the  Gteneral  Services  Administration  to 
amend  Federal  Tcax>^^ 

"         CHaiify' the  scope  and  intent  of  section  7  (b)  • 

\     Empha^ze'  that  contradicting  orders  cannot  modify  a  congres- 
sional act.  -         "        ;  - 

Clarify  that  title  VXC,  section  7Q3<i)Nrf  th^^  1964  Civil  Bights 
A.ct  provides  f or-permissible  preferences. 

Provide  standard  Indian  preference  lan^aj£?e^  be  included. 
The  executive  branch  direct  that  the  Office  of  Federal  Contract  Com- 
pliance ^^thin  OMB  offer  a  statement  in  support  of  the  amended 
Federal  procurement  regulations,  '  .  ^ 

V  •  The  Bt^^  of  TTiftiftm  Affairs  compije  and  maintain  a  permanent 
list  of  qualified  Indian  oon  tractors;  such  a  li^  to  be  maintained^  stand-- 
ards  being  maintained;  such  lists  to  be  available  to  iaH  Federal 
agencies*  ^  • 

The  executive  branch  coordinate  and  consolidate  all  technical  assist- 
ance e^orts  into  a  single  agency* 

The  executive  branch  establish  a  national  professional  and  technical 
Tr^dian  skills  bank  administered  by  Indians.  ^ 

The  executive  branch  should  direct  and  coordinate  all  agencies  to 
establish  a  n;iodel  Jfational  Indian  Technical  Assj.-'t^r*^  Center: — con- 
.sohdating  persoxmel  vrith  technical  assistance  gr-^ntcr  -xnd  contracts* 
Such  consolidation  to  run  paraHeTto  existing  BfA  ser^.^co  units  to  test 
the  feasibility  of -an  independent  agency  service  center* 

/ 

The  Fresident  submit  to  Congress  a  reorganization  plan  creating  a 
X>epartment  of  T-nfiian  A^airs  or  independent  agency  to  be  comprised 
of  appropriate  functions  now  mainly  administered  by  the.  Bureau  of 
Tri/^Ta^Tfc  »^^7^^T^  Indian  Health  Service,  and  agencies  witiiin  the  Interior 
and  Justice  I>epartments*  Eights  protection  be  con^v  "^^  dated  as  set  forth 
in  chapter j4  of  this  report."^^ 

The  plan  for  a  traiSsfer  of  appropriate  programs  .  r.d  functions  to 
the  new  agency  include  a  review  of  tho^  programs  identified  in  pjiart 
TTT  of^this  chapter.  In  the  interim,  the  FresM^it  establish  a  tempo- 
rary special  ^.^^lion  office  witisdn  the  White  Kouse  which  would  be 
charged  with  responsibility  for' preparing  a  plan  for  the  Frtrsident. 

The  Fresident  designate  the  Secretary^  of  the  Interior  and  the  Sec- 
retary of  Health,  Education,  and  'Welfare  to  implement  and  coordi- 
nate^efforts  to^^valuate  and  plan  the  transfer  of,  various^  agencies  in 
the  event  of  the  establishmea^of  a  department  or  of  an  inaependenj 
ageiicy*      .  '  ^  ^ 

<tJongres5  authorizes  a  management  study  of  the  Indian  Health  Serv- 
iceTtobe  conducted  utili^dng  experts  from  the  public  and  private  sec- 
toiT  Mad  representatives  from  tiie  Indian,  community, 

Ti  hi^lhii  II  iiT  \  'iTi  nr  tlie  znazid&tes  of  T-ndiaTi  contracting  ixztder  7<1>)  Is  contained tltx^ 
-ftntti  repoWof  Xi&slc  Varcxt  Xumbcr  Nine  in  VX,  S  :CL 

74.  xbe  ATitliorltT'  or  tlie  President  'to  reorganlxe  tne  execntlve  OCTTirn  <8ee  cnapter  9»  title 
3,  -17.3.0  aoes'nefc  Inclnde  tXie  creation  of.  &  nervr  caMne^-  or  executive  department^  tlie 
PMSident  submit  to  Consren  a  reorsanlsaticn  plan* 
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Tlie  President  subinit  to  Con<rress  an  itppropriate  plan  for  tHe  re- 
moval of  all  Indian  education  pro<rrams  from  Jlie  Office  of  Kduca- 
tion,  in  the^ Department  of  Health,  Kdncation,  and  "^Velfare  and  the 
Ruijroau  of  Indian  Affairs  to  a  con^^olidated  independent  T;idian  agency. 
Such  Executive  action  would  establish : 

StTOnjjcr  lines  of  coniniunicatiou  between  tribes  and  tlie  soiirce 
^    of  ediitiational  fundinij:  -  .  -  '  ^ 

An  administrative^  strncturr  that  wouhl  support  the  develop-' 
mont  of  ^tribal  control: 
^Direct  tar^retinrr  of  moneys  and  f^ervices  to  tribal  commT^mitios ;^ 
A  reliable  da.ta  base-  silcii  that  eiiectiveness  of  fund  vi til ization" 
can  be  monitored; 

Programs  tlint  permit  individualization  of  services  to  meet  tlic 
unique  needs  of  each  i>i  ojeet :  and  ^  '  \  , 

^    .        Direct  rather  than  coincidental  aid  for  educational  i->roblems- . 

sriORT-n.v>rGE  K2CECtn'i\'T:  BnA>rcii  im:oi*osa7^ 

XJie  Oo^nmiSsIo-n  reco-nwn^nds  tltot : 

The  Secretary  of  the  Interior  imi^lement  an  action  plan  for  the 
modernization  of  the  'Bureau  of  Indian  Afiaii-s  in  order  to  chanij^e 
it  from  a  manaircment  to  a  service  af]^ency.  Such  a  x^lan  ^rive  matciiyiuni 
considei-ation  to  tlie  Commis.sion*s  "'151 A  ^lanagrement  Stud^-''  pro-* 
posals.  Generally  these  are: 

A  new  oi*<2jani2atTonal  structure  be  established  to  transfer  au- 
thority and  responsibility  to  the  local  level.  Particularly,  the 
present  area  oSices  be  divested  of  their  line  authority  Aud  be 
established  as  ser\'ice  contcrs* 

The  establishment  of  a  planninir  and  bud<i:et  system  which  will 
stimulate  Indian  tribal  participation  and  place  more  emphasis 
on  tribal  project  priox'itics  in  tlie  coni2:ressional  appropriation- 
process.  Tribes  should  participate  in  tlic  budget  prewss  directly 
with  the  Commissioner  or  Assistant  Secretai-y  of  Indian  Affairs 
and  Confess  to  the  srreatest  de<2:ree  possible.  , 

The  establishment  of  a  .pro-am  to  improve  the  communica- 
tions aird  mana^jement  information  system  throughout  the  BIA 
and  contract  for  access  to  an  aiitomatic  data  processin<^  svstein. 
which  will  also  be  madc^availablc  to  tribal  computer  terminals^, 
Tl  e  reox-ganixation  of  the  personnel  system  to  improve  IBIA 
cffectiveiiess  while  continuin<i:  to  train,  hire,  and  up<rrado'Indiansi^ 
The  executive  branch  direct  tlie  Seer  eta  i-y  of  the  Ulterior  to  com- 
pile an  appropriate  manual  of  operations  which  will  define  and  publish 
minimum  and  standard  threshold  trust  protections  in  management, 
procedures^  accounting:.  monitorinoT:*  evaluation^  and  reportinor  ^vhich 
should  be  provided  as'a  standard  for  all  Departments  and  their  field 
offices  as  well  as  for  Indian  tribes.  .  .    -  - 


Xhe  Secret&xy  of  th©  Interior,  under  existing  authority,  undertake 
the  amendment  of  the  rules  of  procedure  of  theTDepartment  of  the  111- 
tetior  (43  C.F.R.  subtitle  (a),  1975)  pursuant  to  sec.  4(d)  of  the  Ad-r 
mmistrative  I>roced^^res  Act  (5  U.S.C.  553^(e)  and  43  C.F.R.  14.1X  to 
provide  compensation  for  certain  participants  in  the  7  rulemaking  * 
and  adjudicatory  proceedings  condu9.ted  by  the  Departrdent  of  the  In- 
terior, -including  public  informal  hearings  conductefd  iji  rulemaking 
jJrocfe^ures.  ^         .    .  .  _ 

The  Secretary  of  the  Interior  direct  that  the  Commissioner  of  Ifn- 
dian  Affairs  bo  given  Assistant  Secretary-  status.  This  can  be  accom- 
plished.administratively,  but  may  i-equire  othec  supporting  lefdslat ion. 

The  Secretary  of  the*  Interior  relhove  the  Associate  Solicitor's  "Of- 
-fice  of  Indian  Affairs  from  the  Interior  Solicitor's  Office  and  create  , 
an-0£5ce  of  the  General  Counsel  in  the  Bureau  of  Indian  Affairs. 
-  "IThe  ^cretary.  of  the  Int<^i^r 'establish  a  separate  office  of  Indian 
program  development  and  bucket,  as  tvcII  as  a-separate  office  of  policy 
anaU'sis  for  Indian  Affairs  under  the  Assistant  Secretary,  Program 
Development  and  Budget.  •    '  '  ■ 

The  Deputy  Under  Secretary  for  Indian  Affairs  become  an  mte- 
gral  part  of  an  implementation  team  and-  direct  Secretarial  in-house 
administrative  action.  -  ■  *  «•  • 

The  Secretarv  of  the  Interior  difekit  the  Bureau  of  Indian  Affjjirs  / 
CO  establish  a -cluly  elected  Board  of  Regents  to  be  ^recognized  as  a  % 
xinit  representing  tribes  and' tribal  opinion  to  contract  for  and  ad- 
minister post-secondary  schools-  -ir    T  - 

The  Secretiarv  of  the  Interior  diref t  the  Bureau  of  Indian  Affairs 
to  establish  that  a  duly  elected  BoWd  of  Regents  repTesenting  each 
tribe  be  recognized  as  a*'unit  representing  tribes  and  tribal  opinions 
to  contract  for  and  administer  those  multitribal  elementary  and  sec-. 
Ottdary  schools. 

CKEATioi"?  OF  co:N^GitEssio:s-Ai:  X?sDIA:N^  .AJT-AIRS  COMiaiXITnEaES       '  , 

CTTie  OanvrriissioTh  TecbrrvmeTids,  tJia^ :  .      '  .  _  ., 

Congress  establish  pe^i-maneitfc  standing  or  special  select- committees 
for  liidian  Affairs  in  eacl\  House  or  place  all  jurisdiction,  oversight, 
and  legislative  autiiority  in  one  joint  select  jcommittec.' 
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CHAJPTER  SEVENS"    ,    .  J 
THE  Et^NOMICS  OF  mMAN  COIJISnr^^ 

^Tfie' first  and  most  basic  stepjfgr  development  is  to  set  development  ^oals^lilch 
Kfiect  tlie  lon^r-term  inteirests  ot  all  tribal  members.  Once  tlie^e  ^rools  lire  estab- 
li^ed^  tribes  cart  tben  evalnate  tbeir  possible,  strategies  and  tactics.  XLere  is  an 
.essential  tbeme  wbicfa^will  c^xry* bribes  tbrongii  ^11  aspects  of  tbe  dev^opment 
process.  Tribes  mnst  reclaim  control  over  tbeir  resources — iond,  water,  minerals, 
tiipber,  fisberies,  etc*  and  tbey  mnst  be  res^nsible  for  all  decisions  as  to  tbeir 
XLSf^  and  development.  For  a  ^xibe  wbose  soal  is  self -determination,  every  pro-  * 
gram  sbonld  be  eyalpated  for  its  impact  on  tbe  tribe *s  ability  to  establisb  a 
meaningfal  development  process,  ^ 
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THE  ECONOMICS  OP  mMAJsT  COUOTTRY 

"  Tudian  people  Iiave  liad  to  relinquish  their  lands  and  resources,  giv- 
ing wayL'to  the  white  ncian^s  needs.  In  18S7,  there  were  almost  2  bilHon 
acres  of  land  imder  Indian  use*  Bv  1924,  this  total  had  shrunk  to  -150 
million  acres^  by  1975^  to  50  million  acres.  Thi^  process  was  most 
'  draunatic  jiunng  the  early  history  of  rK5s  countrv.  !But  economic  and 
social  deprivation  still  continuedT  Too  often,  Indian  timber,  minerals, 
water,  rich  agt-iculture  and  crazing  lands,  are  exploited  through  leases^ 
whose  return  is  gr^rsly  imf air. 

\^The  admixdstration  of  Federal  programs  and  the  e^iecution  of  the 
xrost  responsibility  of  theU.S.  Govenmii&nt  should  be  directed  toward 
^^abli^iing  or  reconst2tui.ing  viable  econom55;*s-  liisteagji.  a  relationship 
of  dependency  has  oeen  allowed  to  grow"  between  Indian  people  end 
the  XTnited  States -Government. -A  look  at  therFederal  Tnd^^n  budget 
demonstrates  tlmt  the  primary  condition  being  fostered  continues  to 
be  one  of  dependency.  -    *  ^  '     ^  \ 

^  Si3rty  i>ercent  of  thfe  Indiaij  bud^t  is  committed  to  providing  social- 
welfare  services^  whicji  are  genersuly  available  to  all  other  Americans^ 
as  well.  Xet,  only*  9.5  percent  of  the  budget  is  used  for  the  e:^cution 
of  the  trust  responsibility  of  the  United  States  to  protect  the  re- 
maining natural  resources ''of  Indians  and  further  development  of 
Indian  country.^  "    ^  •  -  ^ 

The  development  task  is  a  difficult  one.  For  the  most  part,  Indian 
reservations  suffer  from  all  the' well-known  symptoms  of -extreme 
povertjr  in  America  although  some  tribes  have  begun  slowly  to  l:*e verse 
that  eadsting  condition  by  demonstrating  that  caref iilly  planned  proj- 
ects can  xesult  in  s^iccess  and  productivity.  These  accomplishments 
are  truly  significant  when  it  is  understood  that  the  tribes  have  not  had 
autonomous  control  over  decisions  with  respect  to  resource  allocation  , 
and.  reinv^tanent  of  returns  on  original  iTt^r^tments.  They  have  taken 
the  initiative  in  insuring  that-their  Jands  be  utilised  in  such  a  manner 
that  returns  from  production  flow  to  the  tribe  rather  than  elsewhere  ; 
that  prudent  investments  in  industriai  -development  are  encouraged, 
witidn  th^ir  territQries :  and  that  a  relat?V'ely  staole  and  efficient  TrtdigLTi 
labor  fairer  be  establisheH.  But  this  is  not  the  case  for  the  large  majority 
of  tribes.  In  fact,  indicators  show  that  dependency,  not  productivity^ 
continues' to  rise*  -BCowsijer,  the  gains  pointed  out  in  ^^m'e  aireas  are 
mentioned  to  illustrate,  that  imder  certa^  conditioiis  tribal  govern- 
ments c^n  establish  improvements  in  economic  productivity  even  in 
the  face  of  complex,  adverse  riditions. 

^  T7.S»  nept.  of  the  Interior  bxid^et  instifications,  IBuxean  of  Indiozi  JlTHbStb,  fiscaT  year- 

-        *  (305) 


Evdn  casual  obsci-i-ers  have  boon  startled  bv  the  stai^  J^-^l^J" 
economic  conditions  between  reservation  lands  and  ad]oinin^^  non- 
*reser%'ation 'lands  and  commtmitios.  Thorp  Kas  been  an  obvious  JUcjv 
of  meariin^fnl  development,  of  tribal  lands  while  one  can  observe  pros- 
pcrin<r  comnnteti^si  just  beyond,  reservation  borders.  To  simpiy  re- 


tional  but  plainly  inadequate  response. 

CAUSATrv"E  I'ACTons  or  depknukxcv 

Before  one  can  be£rin.t6  formulate  rovitnlizat ion  plans,  it  is  necessary- 
to  come  to  irrlps  witii  fundamental  historicid  and  <^:uisntivo™  factors 
vrhich  resiilted  in  the  creation  of  a  dependency  environment.  Over  th.& 
A-ears,  rather  than  encoura<rino:i  t^-ibes  to  initiate  tribal  production 
activities,  the.  Federal  Government  has  incrori-ecl  dependency  by  en- 
courairhiir  the"  dost ru^-tion  of  the  tribal  socirU  fabric.  In  res;ponse.to 
antitrib^jl  administ.rati\-€-actions;'tvibnl  members  dcveJoped  in^remous 
Avays  to  preserve  tri.bnl  cuieiwe  under  diflicult  conditions,  a  situation 
which  still  exist  sin  Indian  coimtry.  ,  ^  » 

As  :iu  example,  in  a  report  to  Conirt-ess  by  the  General  .->*?eountin^ 
Ofi^ce  (GAO)  in  discuss  in  ir  the  Gmss  ireservution  Product  .(GTtr) 
of  one  tribe,  it  w;]^k  noted  that  even  thou<rh  thc^GKP  had  increased  by 

'  SO  7>ercent  from  i?-20.:5  millloJi  in  lOGS  ro  -^:*>S.r»  million  in  H'Tfl  the  baljc 
of  t'l^o  inci-ca<e  wa-=  in  Go\-ernment  expenditure^-  Government  expendi- 
tures increased  from  :34  percent  of  the  GRP  in  lOOS  to  50  i>ercent  in^ 
107-2,  showin^r  an  increase  in  dependency.  The  p^r  ca.f>ita  monet4ir^- in- 
ooine  to  trib;Ti  inember^;  increased  by  povcvnt  from  ??S:=i5  in  IOCS  to 
-$1,3S(X  in  10T2--  Tliis  shows  an  impoi-tant  perconta^rc  increase.  How- 

-  ever,  it  is  a  percentuae  Mirure  based  ofi  a  minimal  income,  base  and  does 
not  repi-esent  any  siirnificant  increased  income.  A  breakdown  of  tribal 

^TJ^T  capij.a  income  follows: 


19GS 

- 

Amount 

Percent 

Percent 

$610 
17  ^ 
^3 

ISO  . 

73 
2 
6 

19 

23 
69 

77 

2 
5 
16 

£35 

IDO 

• 
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It  IS  important  to  note  that  while  there  were  increased  expenditures, 
in  education  scholaiiiips  and  vocational  trainin|?,  the  effort  in  this 
area  remained  const^>at  2  percent.^  It  must  bo  noted  that  there  -eras 
a  decrease  in  percent  spent  on  welfare  and  unemployment  payments- 
These  ^*^ires  are  encoura£rin£r.  If  additional  opportunities  for  tram-. 
iji^  and^ducation  in  the  economics  such  as  business  mana<?<iment  a^o. 
neural  resources  were  available,  Indian  tribes  would  have  an  in- 
<3reased  capacity  for  developing  a  self-sufficient  economy. 

Tmt>^^Vtt»™  Standard  of  Lt^ns  ot.-WMtc  Mountnln  Apaches  of  Arizona,  Washlnsrton. 
r>.C. :  GAO.  Anfi-.  12.  1975,  p.  34.         .  '  . 


Although  absolute  prcductivitv  on  reservation  has  Increased,  the 
<bulk  of  transfers  have  resulted  in  a  reduction  of  relative  productivity, 
in  relation  to  total  income  in  Indian  commimities.  In  other -.yords, 

^^r%ATiVi;tiii<oc  V»v  flin  TTnitod  States  has  cxteeaed 

    -  might 

have  been  "averted  if  the^Federal  policy  Tre-ould"  have  jperxnit^d  a  flow 
of  investment  capital  to  reservations  via  development  banlts  or  otlier 
intermediaries:  Unfortunately,  tiie  fact  is  that  on  some  ^  the  largest 
rer?er\'at Ions  productive  income  generated  by  the  .tribe       its  members 

 r  «  ^j:  <•! TfKiif-nd  incomc.  Xho  con- 

do\?^'not  lend  itself 


onH'  makes  iTp  10  p^  distributed  income.  The  con- 

tinuation of  policies  which  lead  to  such 'conditions  cl 
to  iiVvestiuent  op  port  imi  tics.  ,    ,     "  / 

'  .    Indian  people  can  regain  their  historic  economic  sylf-sufliciency  only 

-if  thev  regain  control  over  their  natural  resources -and  begin  to  de- 
velop these  ^.sources  themselves.  The  fono%ving  «6ctioix  first  discusses 
what  Congress  nuist  do  to  return  to  Indian  people  control  of  theij;,own 
re- ource^.  Second,  it  examines  the  action  Congress  must  take  to  sup- 
port Indian  people  in  tlioir  struggle  lb  develop  their  resources  by  and 
for  them-^eHves.  Sol f-rcUanf  (? is  not  possible  witltnut  an,niitial  commit^ 
nient  of  Federal  assistance.  Tins' uioans  using  Federal  assistance  to 
accomplish  ^«al3  set  bv  Indran  people.  ^  -^-14. 

We  must  view  the*  issues  ot  ecQuoniic  development  as  critical  to 
othen-  issues  that  Conirress  is  attempting  to  resolve — particularly  issues 
relating  to  Indian  self-cfetermination.  Implicit  in  thcixilicy  of  Indian 
self-fVererm.ination  is  assistance  to  the  tribes  for  the  purpose  of- reduce. 

 ino- their  dependence  on  the  Federal  Govern menr. 

To  jdevelop,  Indian  people  must  move  away  fron*i  tlic  dependency 
relationship-  The  cxinsensus  of  Indian  opinion  is  tliat  self-sufficiencv 
is  the  7:>Timarj.'  goat  of  dcv.elopxT-ient.  If  self-sufficiency  is  the  ffijal, 
self-reliance  *iS  the  onlv  possible  means.  Self-reliance  will  no^^^iean 
scci-n-iiie  :ill  Federstl  assi.^tance.  It  does  require'eliTective  ajifj<<vise  use 

.  of  that  "assistance.  Self-reliance  means  determinin'g  a  trnji^^Indiari  de- 
veloi^ment  process,  using  Indian  lalx>r,  Indian  i-c|soT>y(^s,  a^id  Indian 

crentivitv.  -  ,       ;  , 

The  first  and  most  basic  step  for  devolopmpm  is  to  set  dev-elopment 
<*oals  which  reflect  tlie  long-term  intcr"est$^<rt  all  i/'rihal  memT>ers.  Once 
these  iroals  are  establislied,  tribes  can  t>c*n  evaluate  tHeir  possible  strat- 
4^<»i^cf  ^rtd  .t;ictic=:.  There  Is  an  esseptial  theme  wliicli  will  carry  tribes 
tiirouirh  -all  aspects  of  the  dey:*>t6pment  process.  THbes  must  reclaim 
control  over  their  resaiirfvis^lnncl.  water,  minerals,  timber,  fisheries, 
etc..  and  they  must  bojpersponsible  for  all  decisions  as  to~them-use  and 


development. -For  fw^riS  whose ^oal  is  self-Srlet^rjiiinatiorv^-^ery  pro- 
irrarn  should' bf^^e^rfiluated  for  its  impact  on  tho''triIx^-s  a>ility +0  estab- 
Jisli  a  meanj;R^^iil  development  process.  . 


I- 


'^^The  poli^  <?hf»njies  discussed  above  n>rfst  be  viewed  as  ftmdamenta.1-' 
The  Federal  role  must  be  to  provid>^favorable  climate  for  economic 
development-.  This  policv  must>€  expi'essed  through  drastically 'in- 


one 


creased  appropriations,  for  capitalization  of  •  necessary  community 
facilities^  entcrpr*-^  development  projects-^. and  other  essentiir?*  com- 
munity support  system,  and  oy  alternativi>  means  for  acquiring  capital 
j^isources.  >re\v  Indian  fini\ncing  ^m^clianisms^  development 
l)anks)  and,  invc^stment  procedure^  must  bo  establislied:  and  dc^'^op- 
ment  of  basic  skills  and  technologies  must  be  fostered, 

chapter  ^ill  examine  the  atructure  of  difTjerinp^  tribal, econo- 
mies an.d  thq  uso  of  their  reservation  resources,  f  ho  ai\^lysis  contained 
herein  is  based  on  Indian  comments  fpom^  across  the  counti-y  and,  it 
is  believed,  reflects  fLyLthfully  the'  opinions  and*  desires  of  Indian 
people.  "  ■  • . 

'•XATUK^VL  KE50UKGES  PXtOTI-X  'i'TOX  AND  KE^OVriKV 
» —  "  '         *   Lanp-  ^  '  . 

*Thc*oTcr\vhelmin<E:  totrviction  of  ^"m  people  is  that  an- adequate? 
tribal  land^base  is^ssential.  Thoir  economic  seclirity  and  development 
of  tribal  economies  depend-on  >t:  the  very  surA^ival  of  Indian  ciilti^rei=i 
and  tli^  i>ermanency  of-  Indiali  tVibes  as  x^overnmental  units  \lep<ind 
on  Keco^ition  of  tliis-biisic  frttt  \vas  the  jreason*the  KodT?riil  Gov- 
ernment c&t^]ished  Indian  iieservations  in  the  18th  srnd  lOth  centuries. 
The  allotment  policy-<soiitained  in  the  ISSV  Dawes  Act  repre<=j^ted  a 
complete  reversal  by  thcTTJ^S.  Government.  Xhc-^clegir  inten€^f  the 
allotment  policy  was  to  break  up  tlie  tribes'  communal  Iciiid  base^  in 
order  to  force  the  ^assimilation  of  IndKln  people  into  rion-Indlari 
society.  The  resivlt  is.the  bizarre  land  ownership  patterns  existtint  on' 
many  reservations  which  make  it  virtual! w impossible  for  those  tribes 
to  ejnoja^  in  meanin<xful  economic  development.  The  importance  of 
land  to  the  Ifldian  was  ^-eco^rnizcd  nuain  in  tiie  l^;>0-s  when  the  Iridian 
\Keor^anization  Act  of  19^4  (IRA)  enacted  bV'  Conirress^  But 

Xndians  were  ftprain  subjected  to  a  radical  shift  in  P^cdcral  polib^v 
vrhen,  irTthe  19r>D^s.  a  F5?aeral  tefmination  policy  prevjiiled  and  o\n?etfi 
'million  aCros  of  land -passed  from  Indian  ownership. 

This  ambivr>lence  of  the  Unit ed'^States' Government  has  taken  a  vory 
hcavir  toll  o\ f  L  thevears.  -  -  -      »  " 

TTSTOnV    OK   TNTiTAN'    r-A>s'r>  T.OSS 

In  *iS7:^,  4  vt-ars  after  Con£rro5=s  had  ended  form?^!^  trcatymalcinir 
with  Indian  tribc^^,  the  total  Indian  reservation^  land  basq  stood  ivt 
-  approximaioTy  IGO  million  acre^,  or  a^boiit  12  percent  of  the.  land  in. 
the  contineTrt:^;  o  nited  States.  ♦  ^     '  ^ 

By  1S87;  w^*'>^the  passa^re  of  th^-^eneral  Allotnjent  Act. 'further 
ccRsions  of  laiiCi:?.  ha,d  occurred  pitrsuant  to  airreements  Tir^red  by  the 
^'^•'ed  States  and  Indian  landholdimrs  diminished  to- los5=  than  1^>T 
'V:orL  acres.  But,  the^ext  4->  years  were  even  more  disastrous  for  the 
JCndinn.  Tremendous  poTitiral  pre5^:^xrre  in  the**  XVe^t^for  the-openin^ 
up  t  "  more  l?>nd  to  homesteadinir.  tlie  involuntary  allotment, of  tribal 
lan^l:-^  to  individual  Tndia-R.^.  and  the  sale  to  non-Indiana  of  ^"siirphi<; 
lands*-  f  r^:\i  rr^ervatiors  resulted  in  the  Tndian^land  hn?^o  beJn^r  reduced  . 
to  approximr.^ely  52  million  acres  by  1034,  close  to  what  it  is  today. 
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.  The  story  of  this  loss  of  land  has  been  dociimcntcd  proviously  by 
many  authors  md  Gov^mmont  reports,*  and  is  discussed  in  detail  . 
earlier- in  this  rop«5wrt.' Thus,  it  is  not  necessary  to  reoxammo  mdepth 
this  historical  movefaent.  In  order  to  understand  th©  Indians'  cautica 
\cith  respect  Jto  Government  policy,  however,  a  brief  loc^k  is  helpfuj." 

Under  the  General  Allotment  Act  of  18S7,  ft reservations' rvere. 
allotted  ahd  of^ose  44  were  opened  to  l\omestead  entry  under  public 
land  laws.  Approxirnatelv  SS^iUion  acres  of  Indian  land  were '^cedcd  ' 
outright  to  the  Government  with  the  proceeds  di^ributed  in  per  capita 
payments  or  agency-  funds.  Another  22  million  acres  of  ^-called 
surplu;g  tribal  lands  exi5^tc^d  aft^ r  allotmoYits  were  made  and"Teser\-a- 
tions- opened  >f or  settlement  bv  non-Indian^»  z'  '  - 

,Of  the  tribal  lands  allotted  to  individual  Indians,  a  trust  period  of ^ 
25  years  was  placed  on  the  land  with  restrictions  upon  State  taxation: 
'anct  on  the  owner's  ri^rht  to  sell  his  or  her  land  without  the  Govern- 
ment's con  sent. "After  25  years.  a'Ifee  patent  would  be  issued  removin*^ 
.all  r^rictions  and  protections.  Xs  a- result  of  issuance  of  fee  patents,  23 
million  acres' were-sold  out  of  Indian  hands  between  1SS7  and  J034.* 
ofteit  to'pa  v  debts  or  provide  immediate  income  for  poverty-stricken 
families;  an  additional  3.7  "million  acres 'were  sold^y'si>ecial  i>er- 
missipn.  By  1934,  3  percent  of  the  allotted  land  converted  to 'fee 
pateitts  remained  in  Indian  ownership.''  ^ 

Pianftirilv,  in  riecognitrion  of  the  failure  &f  the  allotment  pK>licy, 
CdhjrreSs,  m  1934,  enacted  the  Indian  Reoriranization  Act  (IRA^, 
which  was  aimed  at  tribal  economic  rehabilitation.  TuatsAct  halted 
further,  allotments,  extended  indefinitel^r  the  trust  status  of  those 
allotted  lands,  not' yet  o^nted  a  fee  pate'nt,  and  restricted" their  con- 
■vCTatice  to  tribes  -and  other*  Indians^  The  IRA  also  authoiized  the 
Secreffwrv  of  Interior  to  "acquire  through  i>urchase,  relinquishment, 
'gift,  e3cchanse,'\  or  ^issignm'enti  any  interest  in  lands,  water  "ftghte  or 
surf ace^  rijshts  th  lands,  within  vor" without  existinfx  reservations  *  * 
for  the  purj>ose  of  providinsr  land  for  Indians,"  •  and_  it  authorized 
the  appropriation' of  $2  million 'annually.  It  also  specified"  that  title 
td  any  land^  acquired  iSnder  the  Act  i"sh3i,ll  be  taken  in  the  same  of  the 
Unit;ed  States  "in  trust  for  the  Indian  tribe  or  individual  Indian  f qr 
which  the  land  -is-acqniredj.  "and  such  lands  or  rights  shall  be  exempt 
from" State  and  local  taxation^ 

Initially,  the  -Bureau,  of  Irfdian  Affairs  was  aggressive  in  seeking, 
funds  under  section  5  of  the' Act  to  ncquire  latids  and  place  tljem  in*, 
trust  for*- Indians.  In  1936  and^  1937,  Congress  appropriated  a  total  of 
§2  millioikfor  this  purpose.^^  However,  appropriations  for  land  acqui- 
sition  ck-opped  ofT  steadily.  In  1944,  nothing  was  appropriated  under^ 
"  the  Act.H  The  result  w^as  that^n  the  40-y"ea'r  period  since  passage  of* 

*  K»f:.,- Brophy  *  Ab*T4*.  Th*  IndUin  :  Ajnerlc]Sr*jr'Unflnli«h«l  Snsfii**!*^  (JJ.  of  Olcla.  'Pr^ns, 
J9<J«'>  :   mcfetnirblrd  *   rtncbeneanx.    On**    Suadrert   MlJUon    Acr««    fMacmUJaa-.  197Tt>  : 

^  Rtpt  91— SOI.  Tndlan  Sducntlon ;  A  Cfatlonal  Tragedy — A  JVatlonal  Ctoallene*?.  Slut 
Cmiir.^  irtsass^  (1909).  .  •  -    -  .   %  *.  -  .  '^i 

*  Xatlooal 'TEC*«oarcM  Board.  K»»t>ort  on  r.aiirl  Plnmiinc.  'Part         ladlnxt  r^nd  Tennrt; - 
]Cconoml<;  Statna,  and  Populatloa  Trends.  tT.S-  Gort.  Print.  Off..  1935. 

■     n>ld  .at  6. 

-Ibid.'       •  ,      ■  a.      ,  '.'   '    ^        ■  .    .  -  * 

■Act  of  June  te.  1934. 48  Scat.  9  S4.  '  '  - 

» STT7>ra,  sec  5 :  25  t;.S.C.  sec  465-  .  * 

»-n>ld.  .  * 

'      BIA  Beport^n  Parc*ia»»»  of  Indian  t^Tig,  prepaxed  apta  re<jueart  of  the  American  TAdlan 
yolley  Kr^ew  Cominisxlon,  May  19T6.  • 


the  TRA,  a  totiil  of  $45,9SS.077  lias  been  expended  under  section  i>  of- 
the  Ht-:^  for  limd  acquisition  and  consolidation  on  behalf  of  Indians*^^ 
This  monev;  ]purciiased  595^1?7  acr;es-,  over  70  percent  of  which  was 
suitable  at  best  only  ^dr  gi:a?in^  livestock.  If  "the  authorization  under 
the  i^ct  hp/d  Been  -^tsod  to  its  lullest  extent,  t  lie  re  ^vould'liave  been 
appropriated  merd- than^  $80  million  fcfx-  land  acquisition,  and 
consolidation*       ;  r     .  .r  ,    ^  .  . 

'Ajn  even  sadder  aspect  of  this  record  is  that* within  the  same  time 
period,  in  which  tlie  ^Federal  Government  was  acqiiii-in^  ;>05,ir>7  acres 
for  Indians,  it  was /also  taking -other  Indian  lands.  From  19:30  through 
1974,  a  total  of  1,811,010  acrefe  of  land  were  taken.  This  does^not  even 
include  lands- taken  for:ri<rhts-of-way  for  roads,  pipelines,  powerlines, 
and  other  Federal  or  State  i:)ro3octs.  -  ^    -  - 

Tt  does,  however,  include  loss  of  lan(J  for  projects  like  the  Oarrison 
Heservoir  (175,000  acres),  Oalie  'Reservoir  (101,052  acres) ,  and  the 
xiiverton  I*roject  (j^^  .15:2  acres  X-  Xhcso  tokin^s  were„cpntroyersiaL  at 
the  tixne  i:nd  even  to^hty  are  making  national  headline^?.  The  openirl^]:  of 
^Garrisc>*>  T>am  in  tl^z  spring.of  1-05-5  was^  a  bitter  defeat  for  tlic  Fort 
I^erthold  Indians,  as  the  da nv  flooded  ohe^f ourth  of  the  reservation,. 
The  Bureau  of  Reclamation's  original  choice  for  a  site  prevailed  even* 
though  it  had  been  declared  unsafe  by^he  Corps  of  Engineers,^ '  Today 
the  (xarrison  I>an7  and  Oahe  Reservoir  are  among  '^•the  most  econom- 
ically wasteful  and  eijvironmentally  destructive'',  water  projects  built 
with  Federal  money, The  Bureau  of  Reclamation  now  claims,  after 
severely  disrupting  the  economic  base  of  several  tribes,  that  the  Oahe 
""Fro^ect  would  only  return  a  dollar  for  each  dollar  spent  and  many 
white  f arrners  do  not  want  the  project  for .  fear  of  damage  to  their  - 
laxid-^^  The  next  land  taking  anticipated  is  the  Fort  lMcT>owell  Reser- 
vation by  the  Onne  Dam  Project,  a  part  of  the  Central  Arizon,-i  Proj- 
ect even  though  l^e  State  water  engineer  testified  that  '"the  project  is 
viable  with^pc^  without  Orme,- '  ^*  "FTowe ver,  historical '  experience  has^ 
shown  that  it  is  lesa^politically  sensitive  and  less  expensive  to  take 
Indian  lands  for  Feder-ar  water^ projects  than  non-Indian  lands/Fronx 
1036  through  1974, -Indian  people  lost  4SS.226  acres  of  land-  This  is 
almost  13,000  acres  per  year,  during  a  period  when  the  official  policv  * 
of  the  United  States  Government. was  to  assist  tribes  in  consolidatin*^ 
their  land  base  and  seeking  economic  self -suinciency*-      ^  ^ 

FK^VCXi  o>rATKr>  o  w  >:  ehsh  i  p      :  . 
'  *>  -  -  -  •       ^  " 

-AJthough  there  has  been  some  in^provemenf;  much  of  Indian  land 
5s  imusable  becaiise  of  fractionated  ownership  of  trust  allothients-^s 
TVith  each  generation  more  and  more  heirs  inherit  interests  in  small 
parcels  of  land,  and  iii  some  cases  more  tlian  100  individuals  may  holcf 
interests  in  a  160-acre  piece  of  land.  In  one  case,  on  the  Standing  Rock 

» n>w.  "  '  -  r  ' 

Tbidv  ftpp-  B. 

^  ^l^'^'^JULom  Bobbins.  *']f^sldent  Is  Viewed  Firm  on  ID  Cuts"V  Xew  York  Times/ Mar. 'l 2. 

^"^ntce  r*JoiitonKtelii»  "'Arizona  CoEcerncd  by  Aqnednct  Fund  Cut'\  Xew  YorTc  Titn<»s 

^  See*  <-.c--  ILAn^rone,  S..  Tbe  Heirship  Problem  and  Tts  Effect  on  the  fnoian  In  T^wnrd 
l=W'^om'r  Oey^lo^^  tar  Xatlve  American  Communitlefi,.  U*S.  Govt.  Print.  OfT*.  Wa**h- 


Kea'crvation,  3G0  i>cople  ov  -n  one  allotment.  More  than  10  million  acres 
of -Izxdiaii  land  are  burdened  oy^  tliis  bissarre  pattern  of  ownei^iip.  The 
BIA.  Spends  increiasing  amount  of  money  each  year  administering 
theiir  lands.  It  was  observed  20  years  ago  tiiat  ^'Indian  allotments  are 
rtsel  ess  except  as  a  parcel  to  be  combined  w-itb'Otlier  land  for  a  sufficient- 
sized,  livestock  bperation;  for,  ^v-hereas  2,500-3,000  acres  are  required 
in  mueli  of  tlie  IDakota  coimtry-for  an  efficient  rancli,  the  allotments 
range  in  si^.e  from  160-640  -acreSl  Hence,  individuals  continue  to  sell 
their  allotmentsij;Jease  them  to  non-Indians,  or  let-  thein  lie  idle.^^  There- 
fore, it  is  not  surprising  that  non-Indian  farmers  cultivate  about  63 
percent  of  !mdian  agricultural  lands  and  that' Indian  people  believe 
-thstt  land  consolidation  and  acquisition  is  important  to  their  economic 
future- 

CO>rSOljl>ATIO>r  P-ROGTRAMS 

Some  tribes  have  developed  land  acquisition  and  consolidation  pro- 
grams to  solve  the  problem  of  ^^^checkerboard"'  ownei-ship  of  land.  Fre- 
quently, these  have  been  supported  by  tribal  funds  and^  in  some  cases, 
by  loans  from  the  Federal  Government.  But  past  and  current  Federal 
loan  programs  have  been  woeftiUy  inadequate,  totaling  overall  less 
than  $50  xniliion :  and  it  is  estimated  that  at  least  $1.5  billionTis  needed 
to  liuy  the  10.2. million  acres  of  esSsting  allotted  land."** 

Moreover,  not  onlv  are  Federal  loan  programs  insufficient,  buf^2hey„ 
expose  trust  land  to  a  serious  threat*  The  Farmers  Home  Administra- 
tion has  been  the  largest  source  of  loans  for  laztd  repurchase  in  the 
last  6  years.  XJsually,  tribes  offer  the  land  purchased  or  a  guaranteed 
income,'such  as  interest  from  trust  ftmds,  asqollateral.  To  repay  theser 
loans,  the  tribe  must  put  the  land  into/produbtion.  If  the  land  ^as 
originally  allotted,  it  becomes-=^ee  simple  iand  on  foreclosure*  Thus,  a 
land  consolidation  effort  based  on  l0ans  secured  by  timst  land  could 
result  in  further  loss  of  Jndian  lan^^ 

The  importance  that  Indians  attach  to  reacquiring  and  stabilising 
this  land  base  is  illustrated  by /the  following  excerpts  £pom  special 
tribal  reports  submitted  to  this  Commission  : — 

Starhdvrig  Roclc  Sio^uc^  Report  r  .  ^ 

*  *  S  today,  one  of  tlie  serious  problems  we  liave  witli  tlie  Indian  administration 
is  tbat  tiiey  continue  to  fail  to  take  any  si^mificant  action  witti  respect  to  resror- 
ingr  tbe  land, base.  Tbis  sbould  be  tbeir* priority  *  TVe  believe  tbat  a  viable 

sotation  to  existing  dependency  related  problems,  on  Standing  Kock,  as  well  as 
tbose  problems  resulting  from  jurisdictional  disputes  is  for  tbe  Indian  adminis- 
tration to  estai>lisli"  a  concerted  pro^rram  to  restore  tbe  reservation's  original  land 
base. to  tbe  18S9  reservation  boundaries.        21.)  ^  , 

CT<yuo  T^rtbaZ  jRepart ^ 

TOuring:  tbe  Eisenbower  administration,  individual  'Crow  tribal  members  were 
able  to  apply  for  and  receive  .patents-in-fee  wbicb  aHoired  tbem  to  ^ell  tbeir 
allotted  lands  easily  to  eager  non-Indian  rancbers  and  farmers.  The  resultant 
'effect  was  a  second,  Ktpid  reduction  in  tbe  total  remaining  land  base  tbnn  com- 
prised tbe  Crow  Reservation.  In  i97G  tbe  total  Crow*owned  land  base  tbat  re- 
■  '  c 

^Domer,         Xbo  Economic  I*osftlon  of  tbe  American  Indian  (lOS  Harvard  University, 
195D>.  - 

Xast:  Force  N'o.  T  final  report,  AIPRC,  July  107G,  p.  37.  ,  .  *  . 

«^ibid-  at  irr. 

»  Special  tribal  reports  to  ATPRC,  l&7e*''^  ' 


zaainect  on  tlie  Crow  Reservation  is  approximafcel^  IJi  million  acres,  whUe  the 
land  base  tliat  accrued  to  noa-Izidians  wlio  reside  within  the  reserva'J:^on  bound- 
ajties  is  appr^ximatetj:  T0O,00O  acres:  (Pt*.  ^5--3S.>  - 

W^tzZJker  Mi^ver  JPaiute-  Tribal  Re^^ort  /  . 

Bettv^ez}  ISOC  ai^d  132G/res*frTration  a:s:ricnlttr«ii  land  was  allotted  in  20  acre 
parcdls,  By  ttie  ISSO'S,  titase^parceLs  proved  to  be  nneconomical  *.*  Even  leased 
units  are  far  too  small  to  be  comi>etitive  witb  surrouncjin^^pxp Stable  farm  opera- ^ 
tiott^  usins  modern  matbods  and  ecixapment  *  •  The  federal  laws^oveminsr 
beirsliip  of  Tnrii^^T^  trvx^t  allotments  cdn  and  must  be  modified  to  consolidate 
ownership  in  order  that  the  Indian  ovtTxer  can  enjoy  the  privllecre  of  complete 
ownership  and  productivity  utilise  ihe  properties  *  *      CP-  ^  ch*  S.) 

A.'fftZiated  Tribes  of  NortJvtJce^  I^ndians  / 

The  concept  of  self-determination  implies  a. substantial  de^rree  of  economic 
independence*  Though  the  fundiaj?  sources  are 'theoretically  available^  t^iey  are- 
in  most  situations  illusory  or  iriftderijiate  because  of  other  impediments  *  •  *  to 
tribal  economic  development*  (We)  •  *  *  liave  classified  these  impediments  into 
four  broad  catej^ories  r  (r^>  limited  land  resources  and  the  lack  of  adequate 
Congressional  appropriations  for  acquisition  of  additional  land  •  • 

The  desire  for  lan<i  is  not  a.  romantic  notion.  It  springs^  from  a; 
serious  analysis  by  Xndians  ox  tbicir  .needs  for  cultural  survival  and 
the  economic  improvement  o£  theix-  people.  The  integrity  of  their  land 
hase  is  essential  for  the  preservation  and  eriha^riceinent  of  all  other  re- 
sources— ^water  rights,  fishing,  bunting,  and  trapping,  timber  and 
mineral  reser res — m  that  Indian  ]  iyeliriood  is  derived  from  the  land.  : 

To  illustrixi':e  this  point  the  Standhzg  liock  Sioux  Tribe  in  its  report 
to  the  Gomjnission  found:  *  -  . 

*  *  ^  Tt  lsf  clear  to  tbe  Tribe  tbat  for  ns:  to  become  economically  viable,  we 
need  sucb  a  conti^rtI072S  and  restored  la^:d  biise*  TTiose  individnals  who  say  t'aat 
tbe  reservation  cannot  be  a  visible  tiace  for  Indian  development  do  not  know 
what  they  are  tallcins  abont-  Standln^r  Rock  never  did  aj^ree  to  openinj?:  of  the 
reservation  nnder  the  Surplus.^  I-and  Acts  and  does  not  agree  to  that  to  this  day. 
TVe  are  advoeriting^  a  restoration  and  land  rt^forTn  program^  which  can  take  place 
over  a  long^  period  of  time  so  that  neither  the  Indian  interests,  nor  the  non- 
Jndlan  interests  wiU  be  discrimir?at:^d  a^niinst,  3felai*>  people  -believe  erroneonsly 
that  non-Indians  do  not  wish  to  seU  their  land.  This  is -fair  from  reality.  Xhe 
Tribe  is  continnously  approached  by  r-.on -Indians  who  wish  to  seU  their  land  to 
the  Tribe*  *  *  •  We  believe  that  since  there  seems  to  be  a  steady  and  Rowing: 
frronp  who  want  to^J^ve  from -the  reservation  .and  since  it  is  onr  obje<2tive  to 
^'ain  back  as^Tifuch  of  the  land  that  was  taken  frcm  ns  with  opt  on  f  consent,  that 
if  is  morally^  as  weU  as  economically  reasonable,  that  the  Indian  Administration 
develop  a.  proprram>  whereby  the  Tribe  can  regain  trust  titlo  of  those  alienated 
lands  a^ihey  become  available  fc^^ile  •  * ^. 

'    \     .   -  EECOSJ3EEXT>AnO>C^S  -~   ~  

T7t^  Oom^issio'*^  're€07ri7>^^%ds  tTiat:  ^ 

Congress  appropriate  funds  and  provide  technical  assistance  to  in- 
sure the  preservation,  consolidation,  and  acquisition  of  Tndian  lands 
upon  whjich  to  build  tribal  future.  This  includes  assisting  tribes  in 
devising,  comprehensive  land  consolidation  plans^  and  assisting  land- 
less tribes  in  establishinfj  a  land  base.  Congress^  therefore,  xnust  provide 
legislation  "which  would :  •  \  ^  . 

(1)  Increase  the  funds  in  th'e"  Kevolvin^  Hiban  Fund  (Indian 
Financing  Act)  admhiistered  tr^  the  Bureau  of  Indian  AffairSy 
and  4:reate  a  set-aside  specifically  dPor  tribal  land  acquisition*  These 
loans  should  ckrry  lower  interest  rates  and  longer  terras  than  now 
eadst  for  other  enterprises  receiving  loans  under  the  Fund.  Fresent 

«  XbidL,  standing  Rocl:.  197?-  " 


— ^  >  r  <TTPii|>CTvttTri<xT^»g  shoabld  ipemaiii  iJviLi^  that  tiiere  be  ja  rea- 

?\<^TBca^^  th£t  the  appU^aaxtts  must  iiave 

-  •  ^  of  reasonable  finaThrilng^  but  there  should 
•::  \  '  be  desa  xigid  the  Mx>fitabiHty  of  the  land* 

:  \    (£>  :ldDuHiate  that  the  SevolvSng  luioaii  JFund  have  standby  line 
pf  credit  -for  tribet;  to  use  when  immediate  access  to  funds  is 
.  >  ±uecessary  to\  purchase  Icey  tracts  of  Jand  which'  are  for  sale  and 

-  V  •  are  esseirtial  to  tibe  tribe's  acquisition  or  consolidation  plans  but 

woald  probably  otherwise  be  lost  to  the  tribe  during  the  loan 

'apfpl23eation.pr^  -'^  . 

(3)  I^ermit  tribes  to  .have  a  5ffTrst  right  of  purchase'^  option 
^  r  f  v^twiiea  iBfcdiV^ually  hcid^t^  or  noh-Ijadian  helcL  land  within 
:^ ;  a  xeservatign-is  b  -  .  —  ^  " 

(4)  Xm^T^  gftefcto-n  ^  of  the  Tndia?fc  IteorgaJiization.:Act  to  pro- 
'  ^.^vide  fe>r  an  increased  apprbprxatibn  of  funds  for  land  acquisition, 

particularly  for  those  txibes  which  are  presently  landless* 
I  :  •  (5)  Ai^  sectiorts^  1465  aiid  1495  of  title  25  of  the  U.S.  Code, 
.  to^^  delete  the  provisions  of  Indian.  Fmancing  ^ct  dEunds  which 
restricts  the  use  of  purchase  of  lands  outside  the  exterior  bound- 
aries of  Xadian  coxmtxy  unless  the  purchaser  was  the  owner  of  trust 
or  restricted  interests  iix  the  land  pfio^  "  .  - 

(6)  Amend  the  "excess  properly'^  provisions  of  the  Federal 
I>roperfcy  and  Administrative  Services  Act  40  U,S-C.  secticm  471^ 
efc.  seq^  to  specifically  provide  for  transfers  of  excess  property^ 
whether  located  within  or  without  the  exterior  boundaries  of 
tribal  lands,  to  the  Bureau  of  Indian  Affairs  for^use  by  Indian 
tribes^      ■  - 

Y7)  IVIandate  that  the  Secretary  of  Interior  establish  and  njake 
public  specific  criteria  for  acctepting  Indian  lands''in  triist.  Such 
criteriar-shotdd  include  a  presunipt|an  that  lands*owned  in.  fee  by 
_,-r'--^*'%ribe  or  to  be  ac4qfaired  in  fee  shall  be  accepted  in  trust  unless 
the  Secretary  sets  forth  in  writing-  sufficient  reasons  .f or  refusaL 
(8)  Mandate  that  the  Exed&tive  isramine  and  report  to  the  Gen- 
gress  on  the  feasibility  of  consolidating  the  Indian  land  acquisi-' 
tion  loan  pro^rram  administered  by  the  Department  of  Agricul- 
ture and  the  BIA  loan  programs  *  into  one ^]Federal-lii<K  loan 
^program  designed  exclusively  for  prpviding  funds  for-tribal  land 
-  consolidation  plans.  X»and  ^buld  also  not  be  required  as  collateral 
for  such  loansr^  ' 
To  provide  soTutiens  for  the  debilitating  prpblems  presented- by  the 
fractionated  ownership  of  heirship  lands.  Congress  enact  legislation 
whidiwbuldr  '\.  .      "  .  .  ^ 

(1)  Amend  the  U.S.  Code  to  enable  tribal  governments  to  adopt 
comprehenMve  plans  for  resdTving  fractionated  heirship  land 
problems.  Such  plans  could  include  the  following  procedures  f 

(«)  Guaranteeing  •that,  tribes  hav^  first  right  to '^purchase 
when  heirship  lands  are  sold* 

(5)  A-^thorizing  the  holders  of  a  majority  of  the  owner- 
shir^  interests  in  a  trust,  <or  restricted  allotment,  to  determine 
sale  of  land*  .  ;  ^  ^ 

*  \  .  (c^  Enactment  of  tribal  laws  governing. descent  and  distri- 
bution of  fractionated  heirship  lands  to  allow:  purchase,  at 
the  time  of  probate  of  estates,  imdivided  interest  in  allot- 
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ments  xn  heirship  status  wiiicii  liave  i-eacW  an  nnreasoiiahlv 
•Sman  frax^tion ;  i&triction  of  inheri 

anotments  to  members  of  the  tnbe  r  or  F^^'^^J^l^^' 
tance  to  a,  life  estate  witli  a,  remamder  m  the  tnbe,  D^^^ojiJ 
'     npon  payiaent  of  fair  market  value  compensation  to  the 

"^^^^^cS^eiSation  witb  fair  compensation  by  the  tribe  of 
lands  in  heirship  statns.whicb  have  i^ached  iinreasonable 

small  dEractionS-  ,  ,   3 

(2)  Bepeal  statutes  wbich.  are  obstacles  to  exchanges  and/or 
sales  between  owners  of  allotment  interests.  -  ^  ^  - 

Keform  partitioning  laws  to  facilitate  pajtitaoinng  01  allot- 
mrait  interests  held  by  heirs,  if  partitioning  is  m  the  best  interest 
of  their  b^lrs  and  the  tribe.  ,  .  ,  _ 

(4)  Transfer  the  probate  anthonty  over  tnist  .property  now 
held  bv  the  Secretary  of  tlae  Interior  to  the  tribe.  r-,-^i;^<^ 
(5^  Amend  the  special  laws  regardmg  .the-  Five  CivxLized 
Tribes  and  the  Osage  to  merge  them  with  the  general  lawg  gov- 
emimr  the  other  tribes,  at  least  with  respect  to  jurisdiction  over 
smairestates  ($5,000  or  less)  and  with  respect  to  their  capacity  to 
write  laws  <Tovermnrr  the  descent  and  distribution  01  property.  ^ 


AGKICTjr/rtJRE 


Indian  lands  and  natural  resources  are  located  on  over  200  res^a- 
tions  in  26  States  and  encompass  in  excess  of  50  milbon  acres.  About 
129  reservations  have  Indian  populations  of  at  least  200  and  land  ol  at 

least  1,000  acres.  .  .  .  ^  ^^^^ 

Indian  lands  include:  (1)  5.Z  million  acres  ox  commercial  fore^ 
land,  which  is  about  1  percent  of  the  Xation's  commercial  forest  land 
and  includes  about  38  biiiionJbpard-f aet  of  timber,  or  li^^percent  of 
the  Nation's  total ;  <-2^  44  million  acresLof  rangeland,  or  about  5  per- 
ceD^fc  of  the  isation's  total;  (3)  abo^it  2.5  million  acres  of  cropland,  or 
1  percent  of  the  !N"ation's  total.=^  ~-  -   -  , 

Indian  ransre  and  croplands  are  vjLluable  resources  that  provide^ 
Indian  tribes^and  individual  Indians  witK  considerable  income  and 
iob  opportimities-  In  1975,  26,189  Indian  families  obtained  all  or  part 
of  their  livelihood  from  livestock  and  farming  activities.  But  the 
potential  vield  from  agricultural  activity  is  not  nearly  achieved.*' 

According  to  1975  BIA  statistics,  the  gross  value  of  agricultural 
products  <rrown  on  Indian  rangfe  and  croplands  amoimted  to  $394  mil- 
lion..  Of  this' amount,  Indians  received  $123  million  or  less  than  one- 
third  of  the  total  value  of  range  and  farm  products  grown  on  Indian 
lands.  Xon-Indians,  on  the  other  haxid,  received  $271  million  or  69 
percent  of  the  total  value  of  agricultural  products  produced  on  Indian 

lands'.^*  '  - 

It  has  been  estimated  that  the  gross  value  of  agricultural  products 
<rrown  on  Indian  range  -and  croplands  could  be  doubled  if-  these  re- 

=*  noT>ort  to  tho  CoTnTnltt*-<*  Interior  and  Tnfsnlar  AfTnlr?;.  Tj.S?*  Senate*  ''Indian  ^^atn- 
7^1    KeRr>tirro<5  OT>portnin!t1es    for   Improved    Mana^rement  ^and, -Increased.  T^rodnctlvlty  , 

-  Th-^  "RTA  In  its  IHTf;  Lnnd  TTse  Inventory  ft^d  Prodnction  Record  (Korm-  50— 1>  classified 
nrt  nr^JJO*T  nereis  of  Indl«h  land  as  open  jrrazlnjr. 
f  o-rr.  KTA  Korm  r^f^-l,  « 
^  19T5  BIA  Form  50— 1.  - 
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^:  sanae^^  management,  Xwmerous  imi>edimeiits 

"  ^  fg?l -  af^feieV^m^nt  economic  potential  of  Ilidian  agricultural 

rx^  TOiese  include  problems  relating  to 

^:  lack  of  access  to  capital  flmds, 

j^Tfi^g^ffi^i^f;  tr^iWingr,  rrt  resQiiree  management,  deficiencies  in  lease 
Cjterms  ^o  botli  Indians  and  non-Indians,  as  weH  as  nonenforcement  of 
^^ffeas©  :pro\^  BIA,  and  lack  of  general  economic  infrastruc- 

;  ::feire_sacK  as  roads,  commi^^  I*and^.  acquisition  and  con- 

tr^^solidation  and  general  economic  infrastructure  are  dealt  with  else- 
^^-^rliere  in  lii^  section  focuses  only  on  issues  related  to 

>;farmir^  and  livestock  production^  and  leasing  of  land^  ^or  tliesei 
"^xirpos^*  •  .  ' 

-       ,  ,  Innnq>OTt€tfncc  of  Iri^ictn  A.g7^lcuLPu/PB 

According  to  1974  !BIA  statistics,^  2.440,172  acres,  or  4,7  j^ercent  of 
air  Indianf  trust  land^  were  classified  as  agricultural.  Of  the  almost  2^ 
mHIion  acres^  29  percent  ^ere  irrigated  and  71  percent  were  dry  f  amu 
"While  the  size  of  Indian  agricultural  lands  seems  sinall^  tiie  value  ^f 
products  grown  was,  considerable  :  $339,919,780. 

However,  73  percent  of  tjiis  value,  was  produced  by  non-Indian 
operators. '!Part  I  of  the  50—1  ^orm  shows  that- ncn-Indiail  operators 
.  usually  cultivate*  63  percent  of  all  Indian  agricultural  lands,  while 
In^dian^oper^torSv^^c^  29  percent  and  8  percent  remains  idle,-^ 

TABLE  L— INDIAN  AGR!CULTU^)\L  LANDS  USED  BY  INDIAN  AND  NON-INDIAN  OPERATORS  AND  GROSS  VALUE 

.  ^  PROOUCT.  1974 1 


Type  of  land 


Dry  farm 


Operator 


.Acres 


Gross  value, 
product 


Gross  return 
per  acre  « 


Acres 


Gross  value, 
.product 


Gross  returi* 
per  acr» 


rmnafi.l  

Noo-lndiafi  


SSS;  543, 144 
111,  617, 105 


$68 
119 


247/047 


$247433,041 
134,  S91, 467 


^  R£ures  bescti  on  calcuiationr  draiMrn  from'  BIA  1974  Land  Use  Inventory  and  Productioo  Record  <form  50-1)l 
TABLE  2.— GROSS  VALUE  OF  PRODUCTS  GROWN  ON  INDIAN  LAKOS^  1975  > 


Total  Indian  Non-fndfanr 

^  A6ncutL.m                                                              .    vafu^"  operated  cperated. 

'  Colt^vated  row  crops    595,233.E12  516,32^,145 

Stmll£rains  :   _    llS^  188,919  26,411,411 

roragSp,  bay,  and  tame  pasture  i.     65, 101,  563  21.  962. 302 

Kofttculttirat  and  garden  crops.  ,  -                     37,  612,  722  5. 154,  232 

Native hay^  1  ^        88&,8n  667,675 

Cracsiiie.  -  .  -    78.845,106  52.170,523 

Total  .                                       393,  918, 933  ^  122.  690,  288  27l,22S^SA^ 


rndcJn/totar 
£ross  value 
Careen  t> 


578,959,667  .  5.B 

88,777,505  3.  22.» 

43,139,261.  33*7 

32,458,490  13.  r 

219^136  75.5 

27,674,583  65:^. 


31.0 


*  R^ures  dari>^  from  the  1975  BIA  Land  Use  Inventory  and  Production  Record  (form  50-l>« 


CiilcuTationjr  based  on  1074  B?jtA  SO^l  form,  part  I,  Tor  total  Indian  land  In  afrrfcalrcxe' 
And  xriH?  by  Indian  or  non-Indian.  Part  VII  for  -value  of  prodacts  frfown,  Xliere  Isi  a 'din- 
crepancy  izr  t±te  totaj  iLmocnt  of  land  cla^sslfied  aa  n^lcultural  and  the  fijrnres  identlfyin;; 
ttm  nse-  Elprlir  percent  of  Xndlan-o^hed  la^d  -classified  as  a?n"lciiltural  Lh  idlo^  amounts  to 
X95,2X3  acre«.  Xliis  fi^rctre*  pHxs  tlie  a^reraffc  fipmres  In  the  followlnjr  table  leave  a^  dtscrep- 
icy  of  425,635  acres  classified  as  agricultural  but  nnacconnted  for  In  these  statistic?. 
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Task  Force  -Xumber  Seven  on  economic  development  examined  32 
reservations  in  depth.  For  the  10  reservations  with  the  most  a^cnl-. 
tnial  land,  tliev  found  that  land  use  and  economic  return  patterns  . 
<:orrespond:  f  uUV  to  that  in  the  above  table-^  One  is  immediately  struck 
l>v  the  f  act  tliat  the  non-Indian  operator  not  onl^r  cultivates  the  hulk 
Indian  lands,  but  that  his  gross  return  per  acre  is  hi£?her,       •  ^ 

The  preceding  table  provides  a  breakdo^-n  of  ma3or  crops  .and  tlieir 
-value  CT6\vn  bv  Indians  and  nonMndians  on  Indian  land  in  19 
shc^n  bv  this^able,  in  1075,  Indians  derived  only  31  percent  of  the 
total  gxxyss  value  of  the  cash  crops  grow-n  on  Indian  owned  lands.  ^Son- 
Indians  derived  the  other  69  percent-  ^ 

There  are  numerous  explanations  for  this  phenomena.  Accorcling' 
-to  a  197^  OAO  study  at  Fort  HalL  the  chief  reason  for  not  participat- 
ins:  in  high-dollar  yield  farming  (irrigated)  was  that  Indians  (1) 
could  not  obtain  credit;   (2)  lacked  a  knowledge  of  farming  tech-  - 
nology.^^  But  this  is  only  part  of  the  explanation.  The  other  lies  in  the  , 
problem  of  land  ownership  patr^ins  brought  about  by  the  individual 
allotment  of  Indian  lands  and  h<\  policy  decisions  of^the^BIA.in  years 
past  which  favored  leasing  outjof  Indian  land  rather  than  stimula-- 
tions  of  larire-scale  tribal  development. 

'      ,  Tribal  JE^Thte-rprises 

Some  tribes- have  taken^rhe  initiative  to  break  this  lease  cycle  and 
develop- their  own  trihally  oi>erated  farm  enterprises.  The  value  of 

.  these  enterprises  is  that  not  only  do  they  provide  a  greater  rate  of  re- 
turn to  the  Indian  community  from  tiieir  land,  they  also  provide  much 
needed'jobs-  ■ 

At  Crow  Creek,  the  tribe  has  brouirht  1.500  acres  under  dry  farm 
cultivation:  principally  alfalfa  and  winter  wheat.  It  obtained  ftmds 
for  land  consolidation  through  FmHA  and  enterprise  funds  :^rojn 
EDA.  The  tribe  reported  that' these  funds  "were  still  insufficient  for  . 
complete  development  of  the  farm.  EyentujiTl\*,  the  tribe  hopes  to  have  , 
three  units  of  2,000  acres  "each  under  cultivation.  Fifteen  'himdred*. 
acres  woulct  be  irrigated.  It  is  ^estimated  that  eight  people  would  be 
employed  full-time  on  the  60,000  acres-  and  many  more  throuj^i  in-  , 
direct'supportive  industries.  In  19 15,  tl^e  farm  enterprise  Irh^  a'-net^ 
profit  of  $4S,000  or         an  acre.  If  this  is  compared  to  the  gros^.cash 
rent  per  acre  (^16.89)  usually  received  in  South  Dakota,  probable 
return  would  be  nore  th nil  doubled.?*^  _  ^ 

The  U-matilla  farm  enferpriso  manages  the  Umatilla  tribal  farm 
lands.  The  Umatilla  obtained  a  loiin  from  the  Revolving  Loan  Fund 
to  purchase  land  to^  start  riie^fariji.  Income  derived  from  the  land  is 
used  to  pay  for  land  purcliase  loan.-,  spraying,  fertilizer,  and  related 
expenses.  Through  1076*  the  rribe^^had  l,of50  acres  of  land  imder  cultiya-  ' 
tion  ,^hich  they  hope  to  expand  to  6.n(X)  acr^s.  The  farm  enterprise 
ha^  generated  a  net  income  which  exceeds  tJie  average  net  income- re- 

^  ceived  by  Umatilla  lessors. 

1      Taj*lc  Force  No,  7.      3rr.  ' 

R<»port.  to  the-  Snbcommlttpe  on  Indtnn  AflTalr?*  C*>miTiltt***»  on  Xntorlrjr  and  In^nT^^r 
AflTairj*,  CS.  Senate,  ^T-and  leases -o a  the  Fort  HaU  Indian  Rc^servatlo.n  In  Idalio"\  OAO: 
Mnv  r:i_  19T4  :  pp.  If;— IT. 

***FarTn  Ttcal  Estate  ATarket,  X>e\"elopments  Kconomic  nes«irch   S<*rvlc<*.    t7SI>A,  Tuly 
IS  75*  p*  34.        ^  '  • 
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^^SOMOK  UraatSU  Acency,  Pendletoe,  One,  1976. 


J^.^niere' jax©  oiier^exam        of  ^ribal  agricpltuistl, development  which 
"«i<i  not  fall  'iflritiiiii  our  srurvey. '  -Ainong  the  most  exciting  develop- 
i  miijiits      the  ^be^an  hypodroponic  f  anru  It  demonstrates  how  the 
.  J|arn»  marshaled  the  necessary  grants  and  loans  to  huy  land  and  put  it 
into  production  using  the  latest  techniques  available.  T 

_  J^an^lands  and  livestock  operations  are  an  important  part  of  the 
"Jtodian  ecoh^^  'The.  1975  GAO  report  on  Indian  Katura.1  Kesources 
estimated  4Ai  million  acres  existed  on  Indian  resenrations  and  found 
that  In<iian  ranchers  used  about  90  percent  of  this  iand.^^  ITia  Bureau 
o£  Xudian  AfTairs  in  its  1975  ^  I^and  Use  Inventory  reported  some 
ISjOTi  Indian  ranching  operations  accounted  for  livestock  products^ 
.  valued  at  $74.8  million. 

J  .  •       -  OonseT^atiort  ccnd  O'vergTozirvg 

Despite  tlio  liigli  amount  of  reported^  "acreage  classified  as  opeit 
-graziiig  tJiere  are  serious  concerns  regarding  range  management.  Ac- 
cording to  tlie  1^5  GAO  study  r  • 

An  -estixtiated  23  minion  acres^  or  3D  percent  of  Indian  ranseland  are  not 
beinjg  .properly  znana^^red  and  are  In  ix>or  condition  because  (1)  the  ran^e  bas 
be€^  OTOrgxaiged^  (2)  ran^e  improvements  bave  not  been  effectively  Tised  or 
maintained^  •  and  <3)  limited  use  bas  been'  naade  of,  training  and  education 
programs.  OCbese  problems  bavcescisted  -on  some  reservations  for  yea'rs*  Sbort- 
term*,  stoj^jap  measures  bave  been  taVen  to  reEeve  tbe  situation  but  the  long-- 
term  jproblems^  stin  z^maln.  An  important  facto^r  hindering  tbe  effective  manage-, 
x;-.ent"  of  Tnd!an  xangelands  on  so^ie  reservations  is  the  conflict  betrw-een  tribal* 
and*  individxial^'Tndian  desires  vritb  respect  to  accepted  range,  manafirenjent 
practices.  (0975  GAO  reports  pt,  1,  p.  31)-^  ^  '  ^ 

About  60  percent  of  the  Indian  'rangeland  is  located  in  two  arid" 
StJ^tes-— Arizona  and  ^CTv  jVXexi  CO*  ^ 

San^land  is  classified  in  four  categories  :  excellent^  good,  fair,  or 
poor— ^ased  on  the  compairison  of  the  present  amount  and  kind  of 
forage  Tvith  that  which  the  range  could  optimally  j^roduce.  OAO  sur- 
veyed seven  sample  reservations  and  found  conditions  ranging  from 
i^prtihorn  Cheyenne  Reservation  with  85  percent  classed  as  excellent 
to  IJte with  68  percent  fair  to  poor  and  P^ap^Lgor  with  99 
percent  so  classified. 

.  TJV^ith  respect  to  the  Papago,  they  reported  findings  that  the  range 
was  grazed  to  double  its  capacity  an^  attributed  this  partially,  to  the 

^  19T5  GAO  report,,  pt.  1^  p.  30. 

\     ■  •  ■     ■  -       .    '    ■   '  ■ 
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failure  of  the  tribe  to  adopt  k  -razing  permit  Y^^em^  Tiiey  fm^^ 
<;oncluded  that  ^th  proper  range  management,  beef  production  at 

"^"fSrrel^^t^'^at^^e  Bure;.u  h.s  a  trust  ^sponsibility  for  the 
managem^t  and  protection  of  rangeland  resources  ^^^^  g| 

TndiaS'Keor-aniisation  Act  of  1934  as  directing  the  Secretary  of  the. 
Interior  to  r^trict  the  number  of  livestock  grazed  on  I^^n 
wHo^its  estimated  carryin-  capacity.  P^^P^^/,^^^f4^.^ 
that  for  more  than  40  yearsThe 

that  its  ran-eland  is  severely  ,  overgrazed  but  in  that  tijn2  neither  . 
Se  tr&^r  the  Bureau  has  imposed  any  control.  In  explanation  of 
thi<=;  etc  states  that  '^he  foremost  cause  dt  overgrazing  i^  a  con- 
fiiiVbS'^v^^  range  maTiagement  practices  and  Indian  culture  and 

fradi^on"  wbdch  ^        a  high^value  on  animal  ownership  and  opera- 
tion without  restriction.** 

UEASrSCG 

The  General  Allotment  Act  of  1887  divided  tribally  held  land  into 
indivfdual  Indian  allotments.  In  the  years  following  the  pa^-e  of 
St- aS!  iipVt  grew  for  the  concept  of  allo.s-ing  Indians  to  lease 
theiAands.  The  &st  general  Indian  land  leasing  statute,  enacted  m 
1891,  pScId  a  restraint  on  Indian  leasing  by  pexTnittmg  I^^dians  to 
leai  ^eiTland  onlv  if  thev  were  unable  to  farm  it  '^^v  reason  of  age 
or  SlS?  diSSility."  In  theVry.  it  was  felt  that  if  -"f^^^^^^^l 
phvsical  or  mental  capability  t  o  cultivate  an  allotment,  the  le^g  of 
STch  an  allotment  should  not  be  permittecl.  In  practice,  ^9^^^^^;,^^ 
l^jSing  of  allotted  land  fell  prey  to  the  influence  of  white  |ettle^, 
W  lelising  often  became  the  rule  rather -than  the  exception  oii  some 

'^^^ 'Xtha  time  allotments  were  made  to  Indian  owners  their  size 
wi  flequentlv  inadequate  to  support  an  individual  agricultural  effort. 
Pl^trof  160  acres  in  sparsely  vegetated  rangelands  were  un^i^ood 
bv  western  cattlemen  to  be  inadequate  for  ranching  ^?tivat^^,J.f  ^^0^/  - 
4b  or  SO  acres  on  irrigable  land  may  h^^^  been  viable  m  chelate  ISOOs, 
'  but  not  until  properly  irrigated,  anU  funds  for  such  purposes,  were 

^^*T^rfi^^oniequencc  of  this  fractionation  of  <=»Y?^^^P 
tribes  into  individual  tracts  was  .a  mn^mctn  loss  of  land  out  "^^J^^ 
o^vnership  into  non-Indian  hands.  Between  18S7  and  1934,  approxi- 
matelv  two-thirds  or  90,  million  acres  of  the  Indian  land  base.  Pas?eo. 
out  of  Indian  ownership  into  non-Indian  hands  A  ^condary  con- 
cenuence  of  the  individualization  of  Indian  landliqldmjrs  was  the 
•  additional  fractionation  of  individual  'ownership  among  succeeding 

^^Th'e  final  result  of  fhi=;  f  i-nctionntion  of  nw-rior?lvn  into  small  J^aripels 
n^d  raultiplo  owncr^l^ip  is  that  maior  pnrtion?-  of  lands  olo^sifiecl  as 
Indian  owned  are,  in  fact,  under  the  dominion -nnd  control  of  non- In- 
dians bv  virtue  v  f  their  having  beon  leaded  out.  ITnpoonorrnc  size  plots, 
lack  of  capital,  and  lack  of  technical  assistance  force  Indian  owners  to 
■  ■  ■  "        .         '  \  ■ 

a*  Ibid.,  pp.  34.  nn.  •     ,  '  ' 
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^  '3ease  their  lands  to  others^  These  facts  Trere  known  to  the  Butcou  of 
*  TTYf??5^  A  -g^jyg  in  1934r  and  were  known  %)y  Congress-  The  Inman  Ro^ 
<5tgamzati^  of -1934,  was  designed  to  remedy  at  leastra  p^rt  of 

r  illi^jproblem^^  acqxdsitiorf  of  lands  and  establishing  a 

'  ixevo^  fimd.  ECO wever^  grossly  inadequate  sums  were  appro^ 

^-^prmtf^df^  acqnisition*  the  .revolving?  loan  fimd  quickly  became 

problems  of  heirship  and  land  leasing 

:  ;con?o2med  unaibated,     *         .  /  ^  t 

^':>^^-^Jx3L  recent  years,  two  steps  have  been  taken  to  try  to  improve  tne  In- 
I; ^ian  credit "positien.  The  Tt^^^^t=*  Finance  Act  of  1974^  was  enacted 
.  anthorizin^  loans  and  providing:  arrants  for  a  number  of  purposes  a^ad 
tihe  law  governing  the  Faxroers  Home  Adjnimstration  loan  program 
^5Wis  amended  to  provide  for  loans  to  Tndiftn  tribes  for  acquisition  of 
lands.^  BCowever^  utilization  of  the  revolving  loan  fund  at  BIA.  has^ 
not  -been  ^igfectively  'directed  at  resolution  of  l£e  land.qufestion  and  thei 
:  loon  prog^a^  of  'FmHA  has  serious  impediments*  More  importantly, 
neitlier  of  these  credit  facilities  has  reached  to  the  problem  of  exces- 
silre^ieasingo^lands  to  non-TTidiaufw  ^  ^  ,^ 

The  leasing  program  hasy  in  many  instances,  tied  up  tribal  and  in* 
dividually  owned  trust  land  for  years  and  today  x^ses  serious  obstacles 
to  tribal  initiatives  toward  economic  development  and  self-sufficiency, 
la  its  1975  Xjahd  Use  Inventory,  the  T^TA  esnmated  that  TTidian  owned 
rfes6i32^  some  120,000  iobs  by  both  Indian  and 

n<m-Xndian.  amounts  to  20  percent  ofrhe  entire  Indian  service 

^  popalation  recc^rnis^ed  by  the  BIA.  JL  long  step  toward  self-sufficiency  ^ 
"would  be  taken- if  all  of  these  Jobs  were  held  by  Ttidians — ^the  owners 
of  the  resource*  ^  ,  = 

There  are  numerous,  problems  with  the  leasing  program  aside  from 
its  adver^se  impact  on  tribal  initiative  to  develop  their  own  a^^ricultural 
enterprises.  The  most  serious  of  these  problems  are  the  inequitable  lease 
rates  that  are  obtained.  Task  Force  ^^^umber  Seven  has  provided  de- 
tailed dociunentation  df  this  problem  relating  ca£c_  studies  from  two 
/specific  reservations*  the  Crow  Tribe  in  Montana  and  Fort  ]HaIl  in 
Ixlaho,  to  illustrate  their  point. 

,  -  .  ^  Ototo  OoTThpetentJOeasingr  — 

Jl  competent  lease  is  a  5-  or  10-year  lease  of  allotted  agriculturaLiand 
m  which  the  rent  is  prepaid  for  the  enti^  term  of  the  lease.  For  a  giv^m^ 
piece  of  land,  the  first  5-year  period  was  paid  ill  a  lump,  sum  wheu  ti  e 
land  first  went  into  competent  lease  status.  Subsequently*  once  a  year  - 
the  current  lease  is  canceled  and  a  new  -one  written,  witii  payment  - 
df  rent  for  the  last  year  of  the  ^lew  lease  discoimted  to  the  present.  I>e- 
cember  is  the  most'usual  time  to  caircel  and  rewrite  the  leases./.  . 

The  3IA^s  role  is  recording  of  leases.  As  long  as  the  allotment  is 
owned  by  five  or  fewer  people,  a  competent  lease  is  valid.  If  an  allottee 
or  a  group  of  owners  wishes  to  regain  control  o:f^ts  land,  he  must  wait 

or  10  years.  For  poor  people,  this  can  be  a  long  wait^  Further,  for 
jCLBJiy  ot  the  leases,  and  particularly  for  rangeland,  even  after  the  5- 
year  period,  there  would  be  only  one  potential  lessor^  ']Many  of  the 


^  Tr,S,C-  sec  X45X  et  seq. 
1^  IJ-S.C.  sees. 


lessor??  are  lar<re  operators  T^ho  ieai=e  land  from  rnanv  Indians. .^^nj 
OTO  fee-patented  land  interspersed  amonor  Indian  allotments  TsrHictr 

June  1975^  868^81  acres  of  1^05,926  acres  of  allotted  land  were 
-under  competent  lease.  This  is  72  percent  of  the.  allotted.  Jand  . 
'  Such  leasing:  constitutes  a  partial  alienation  of  allotteel  land. ^^^n^" 
i>etent  leases  can  be-  used  as  collateral  for  loans,  while  trust  landj^n- 
5ot.-This  feature  depends  upon  the  existence  of  an  assig:nm^t  clause 
iii  the  lease.  Since  Indians  use  competent  leases  as  collateral  for  loans, 
such  leases  provide  a  method  of  financing,  -writhout  which,  Indians 
inight  otherwise  feel  forced  to  sell  their  lands.  ^  " 

IC^aTidl^eases  OTi  the  Fort  SaU  IndiartReseT^af  i^^ 

Since  1^3,-3-  controversy  has  raged  at  Fort  Kall-over  a  finding  by 
the  Economic  Itesearch  Associates  of  Los  An^;:eles,  consaltents  for  me 
tribe's  overall  economic  development  plan,  required  bv  EI^A-  I^ey 
found  that  Fort  Hall  Indians  failed  to  get  equitable  income  for  all 
affricultural  land  leased  to  non-Indian  tenants.  Typical  nonreserva- 
tion  leases  in  the  Fort  Hall  area  avera^red  So  percent- of  ^oss  crop 
value,  while  Fort^Hall  leases  were. equivalent  to  about  2.3  percent  ol- 

gross  crop  value.  -  \  -  ,  '      ^  -  j.-  ^ 

In-  response  to  this  studv  and  a  tribal  request  for  an  investigation, 
OAO  conducted  an  investi^jation  and  also  found  .there  was  a.  la^e  dis- 
parity iii  lease  rates,  particularly  in  iT-i-i<^ted  reser\'ation  land. 
-t^ted  re?cn--ation  land  was  found  to -rent  at  an  average  of  $15.36  c^cn- 
pared..to  $75.41  for  hi«:h  quality  2rri>r:tted  nonreservation  Jahd.  I>ry 
f ami 'aerea5[e  rentals  were  approximate^-  equal  for  xeseryation/non- 
reservjLtion  lands,  but  a  substantial  disparity  was  also  found  to  e^st 
for  pasture  rental.  These  findinors  of  OAO  were  softened,  however,  by 
a  findino-  that  certain  intan^bles  caused  non^Indian  lessors  to  be  le^ 
'willin^^to  pay  the  same  rent  as  for  non-Indian  land,  but  these  intan^- 
bles  were  not'f  uHy  identified.^'  -,  ,  i 

In  1975,  another  firm.  Farm  Mana^rement  Co..  did  another  e^:aIua- 
tion  of  leasing  fit  Fort  Hall.  They  calculated  the  value  of^cash  leases 
for  both  high  quality  and  average  quality  nonreservat ion  land,  thus 
talcing  into'consideratiorr  tlie  tangible  costs  raised  by  OAO.  and  com- 
pared them  to  the  value  of  casii  leases  for  the  same  qCiality  land  on  the 
reservation.    -         -  *  ^ 

TABLE  4.— VALUE  OF  CASH  LEASES  i  '  -  _ 


Nonreservation'land  -        Reservation  land 


High  Quality  Average  quality  High  quality  ■  Average  quality 


Potatoes 


Grain    .Potatoes         Grain     Potatoes         Grain     Potatoes  .Grain 


Value  of  cash  lease  563--580     540-$S0     S2G-$39    '  $5-519  535  -^S  $35 

Awrage  .  ~^  .  56-  70  __   17-  24    35    ^  —  ■ 

1  Western  Farm  Ma rtagement-Cxj.,  "Analysis  of  Present  Leasing  Prartices"  and  the  effect  on  rental  rates  of  trivial  agri- 
cultural land,  funded  by  EDA.-Tedintcal  Assistance  Grant  No.  07-6-01534,  pp.  52-53. 

,    --^TlerKyrt  to- thf-SnhcoTnmtttf«>  on  Thdi.in  AfTalrs.  Comrnlt^pe         Interior  and^I^^^ 
VfTalr^^'?:.  Senate.  "I^md  I-<Ni.«c.s  on  the  Fort  Hall  Indian  Keservatlon  In  Idaho,  G.a.O 
*May  31.  1974. 
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:    SSnca  pHattoes  are  normally  rotated  every  othei^  year  wit^^^graT-i 
C  crop,  -flio  leverage  4»sh  rent  is  $5^^$70  cm  ^er^beffcter  soils  ana 
^::\on  t2ie  sandier^soil^  AdKer  tlie  first  reports  of  ilRA  and  CrAO,  the 
■y-txibal  cocQttcil  increased  the  standard  rent  per  axire  from  an  average 
^^^<^SlJS^1x:^3S^  axL  :ax:r&,  Sxywey^  this  £bce<T  ^ee  allows  the  better  lajads 
"to  stay  in  farming  at  a  bargain  price  while  the  poorer  or 'inaxgmal 
ilands  were  abandoned  because  o'f  lower  yields,  greater  fertilizer  ex- 
.pense  and  difELcnltyin  arrigating  this  typ^  ox  soiL  using  standard  leause- 
xates  for  the  entire:  reservation  has  cansed  the  tribe  to  7:eceiveiess-rent 
-QiBJL  it  shbuld  for  better  dEannland^and  the  poorer  land  is  left  adie.  _ 
Jn.  1974,  the  Sho^Kme-Bannock  Tribea  at  Fort  -HaU  commissioned 
-additional  compr*»>y«*T>CTx-P>  study  by  an  economist^  Mr-  Jaclr  Peter- 
■  sonv  nnder  a  idLUl>  701  planning  grant.  This  stud^  published  in  1974,  . 
'aiad updated  ia^  1976^  confirms  the  continued  ^inequitable  leasing 
^.practices.**  '  v  "  ,  " 

P-  Xieasing, practices  have  provided  Indian  landowners  with  very  suck. 
standard^^aretnriis  f or  the  f  oBowiiig  reasojas :     '  ^        "  .  '  - 

.  Fiace'dneSJe  rentals  on  Indmn  land  are  substantially  less,  than 
:      ^  on  non*Indian  land.  ,  - 

\   ,    Trt^ft-ri  fixed  rate  xentals  are  preferred  over  crop  share  rental. 

Tnrl^Tt  lessors  have  no  recourse  when  leases  are  yaolated.  . 
.   -  Xieases  are  for  lengthy  periods  of  time^  _  ^ 

Urease  Regulations  for  proi>er  conservation  practices  are  unen- 
forceable.        -  ^ 
W!hat  is  the  alternative  to  leasing.?  Oto  ^several  of  theisample  reser- 
vations, particularly  Umatilla  and  -Crow  Creek,  tribes  have  consoli- 
dated  tracts  of  trust  land  and  are  farming  it.  This  would  solve  a* 
multitxide  of  problems.  First,  efficient-size  uuats  could  be  created. 
Second,  the  tribe  has  better  access  to  capital  and  technical  assistance 
tTyi^Tt  do_  individuals.  Third,  returns  are  usually  higher  th^  leasing  ^ 
and  are  directly  received  bv  the  tribe. 

.    -These  criticisms  related  equally  to  farm  and  gra^ng  lands.  T^e  ; 

-  lack  of  readily  available  capital  and  the  lack  of  a  scnmd_  policy-di- 

xected  toward  land  consolidation,  acquisition,  and  termination  of  t^e^e  ' 

present  lease  programs  -combiiie  to  thwart  tribal  development  and  ; 

-economic  self-sufficiency.     ^  ^    ^ '  •■■ 

"  ^  ■ 

'  *       *        *■  Oredii  and  Technical  A^ssisiance 

^  -  .      "       "  ■  *  ■       .  ^  " 

Aside  from  fractionated  land  ownership,  the  major  obstacles  to,  ' 
development  of  a  viable  Indian  farm  economy  are  inadequate  credit 
and  laok  of  necessarvte<dixdcal  assistance.  . 

The  -Indian  farm  .  operator  has  three  ^major  ^sources  of  credit : 
commercial  banks.  Farmers  Kome  Administration,  and  the  BIA 
Revolving  Xioan  Fund.  Both  commercial  banks^and  the  FHA  require 
acceptable  collateral,  and  as  O-AO  reported  they  were  reluctant  to 
accept  Indian  land  as  collateral  because  of  its  trust  status.  In  review- 
ing new  BIA  revolving  loans  made  during  nscal  year  1975,  it  appears 
that  the  bulk  of  individual  loans  were  made,  for  purposes  c^her  than 

,!*»  Jn*'lc -Pi^fprson.  .'F«tnr»^    A   Ooniprott^^nwiTf   "Plan   Jor^the   Stooshone-Baiinock  Trlb«, 
fim^J«rby  a.  70r  Planalas  Grant,  BTCm,  1974,  p.  14.  .    ;  . 

■  •  ■  '  / 
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agricaitur?^  Ojilv  16  percent  went  for  agriculture  and  livestock 
activities.  (See  table  5.)  -  .  '  • 

TfltoE  5:—Dzstrzbtaio7t  hy  type  of  new  B I  A' revolving  loaiis  to 
'     ~  {rtdimdiLdls^  iiscdL  year  191^5 

Type  of  Joan        ,  '  *  Percent 


Agriculture 


15.9 


'  FarmtasTv V  : —  —  "  t'i 


ZjivestQCIr , 


  .7.6 

Business  enterprise—  ;   ^  | 

o:4 


Conszzzner  credit —  -l-. 

Bdncation 
IlbBberies. 
Land 


~   •  13 

-T — —  """"""""   5.8 

Housing   :  ~  '--  — ~  ~  — 

'Befinandng  :  —   

Total  cpercent  ^  — — ^  ^^S, 

Total   :  .   $15, 515, 532 

-  ;  • .   Techidcdl  Assistance  •  .  " 

TTie  technical  assistancje  and  a<2:ricultnral  advisory  services  available 
to  Indian,  farmer:^  is  supplied  through  a  cooperative  BIA/CrSDA 
effort  Under  a  memorandnm  of  understanding  between  the  Exteijsion 
Service  and  the  BIA,  *he  Extension  Serdce  provides  leadership  and 
direct  assi|taiice  to  State  extension  ser\nces  in  plannin<r,  conducting, 
and  evaluating  extension  programs  in  those  States  where  the*  BIA  has 
contracts  with  State  extension  services.  Tunds  fpr  this  work  are  trans- 
ferred directly  from  the  BIA  to  the  State  extension  services. 

However.  tJSD  A  officials 'have  complained  that  the  actual  amount 
of  technical  assistance  and  advice  provided  to  Indian  operators  has 
declined  in  recent  years  because  the  BIA  is  reluctant  to  seek  increas^ed 
apprbpriations.  The  JBIA  extension  budget  has  remained  small  and 
virtually  constant  since  1971.         ^  , 

Table  6. — ExteTmon  Service  BIA  funds  directed  to  State  extension 

1     service  *  • 

im  1-1  -  — —  :  ,$1,748,331 


1972  _ 


1,877,232 


1973  II-,—   ~   ^'SrH 

1^4  .  ■,•■■„-    ,     -  -  -  1   1,695,020 

^   >   1,709,633 

.   Sonrc*.:  USDA. 

;.The  nature  of  fiscal  funding  makes  lob  security  uncertain  for  exten- 
sion agents.  This  affects  Ihe  quality  of  personnel  that  work  in  the  ^^ro- 
gran^:  For  most, -it  is  a  temporary  job.  USD  A  would  prefer  direct, 
"^appropriations.  This  would  increase  the  level  of  funding  and  promotei 
.job  security".  Ultiipately,  the  funds  diould  be  given  diredJv  tothe  trib^  \ 
so  that  iiey  may  ^contract  with  those  who  will  supply  the  best  tech- 
nical assistance. .     .      •  *  / 

CTCOAOmCDATIOXS 

TJie  CoTnmission  recommends  fhM: 
\   1.  Tribes  be  encouraged  to  develop  comprehensive  plans  for  long-' 
term  economicr  development  premised  on  maximum  Indian  utilization 


J^^o^^io^aiBasr^^me^  Kecommendations  for  ap{*£dpriatioii  of 

S^^raiA  inorieTs  ta  tribes  f or  plannjng  purj^oses:  ap^rs  in.  ciiapters- o 

and.  6^  of  this  repoa^      ^jr^.,  ■     j-'::::^--^  .    ^       -  * 

•  Coaa^ress  ^si&ct.  legislatdoii  -wliicli  will  f-acilitiite  tnbes  in  acqui^ 
l-^ii^  cSS§Idated'  land,  areas  sufficient  th  support  efficient '  farm  and 

aT  Amend  existing  Federal  la^rs  relating  t<i  leasing  incli- 
j^:  >  ^vidnal  trust  ^otmeajts  to  provide  tltat  tribes  have- a  ''first  ngat 
-    -    of  refusal"  on  leaisin^  of  sucH  loads.  -   -  \  ^  ^t.  ^» 

b.  JEUsewiiere  in  this  chapter  it  is  recommended  that  Congress 
est«BIish     special  funS-  for'the  purpose  of  aiding  tribes  in  pro- 
:        grams -of  land  acquisition  and  consolidation.  In' addition  to  use - 
'■"   *   of  these  funds  for  oixtright  acquisition  of  ownership,  tnbes*  be 
Authorized  to  draw  from  this  fund  in  order,  to  ftcqmre  lefise- 
'  hold  ri^ts  in  iiidividuaL -allotments.  Such  authorization  must 
.  '  V  be  desigz^d  to  accommodate  the-  special  credit  needs  of  individual 
ailottee^^hich  cause'ihem  to  aimually  renegotiate^ivhat  purport 
to  belong;jfcermJeases-   ,   '  -  -  -  V 

:  3.  The  Bureau  of  Indian..  Aif airs  revise  its  policies  regarding  leas-, 
*  hag  of  agricultural  lands  in  the-ipHowing  respects  : 

'c  -  a.  3Kental  terms  correspond  to  general '  lease  terms*  of  com- 
■oapahle  "Trade /lands  held  by  non-Indians  in  the  surrounding 
^  areaJW^re-poicticable  rentals  should  be  priemiscd  on  percentage 
^  of  crop  values' rather  than  fixed  rates  per  acre.  -  '  - 

«b.  XBases  contain  strong  conservation  requirements  with  penalty 

^     provisions  adequate  to  assure  compliance  by  lessees- 

c«  I^eased -properties  be  inspected  as  -  frequently- as  necessary 
'to  insure  eompliance  with  lease  teirm^.  -  *  ' 

d.  Trabes  be  encouraged,  to  contract  with  the  BXA  to  perform 
inspection  and  enforcement  duties. .  -    ^  - 

-  *  4u  The  BIA-and  the  tribes  develop  long-torm  range 'management 
plans  to  realize  the  . potential  benefits  of^  renewed,  high  producing 
grazing' range.  These  plans  provide  for :  (1)  range  and  soil  inventories 
to"  determine  current  range  capacity;  (2)  timetables  for;  adjusting 
herd  size  to' capacity  ;  (3) "grazing  permit  systems;  development— 

-  and  pru^en't  use  of  range  improvements  to  raise  the  carrying  capacity-; 
and-  (5)  €iducation  programs  to  promote  good  range  management 
pra<d.ices.i  .      *   '  .  . 

.  Tn  addition-  these  plans' evaluate  the  short  term*"  economic  impact 
•which^diroiiiislimeii^  of  herds  wilt  cause  to  ^individual  Indians  during 

;  the  period  necessary  to  regenerate  such  ranj^elands.  A  prograjrLsimi  

lax  to  the  past  "Soil  Sanli"'  program  should  be  instituted^o  provide 
incentive  to  individuals  to  reduce  their  livestock  holdings. 
-  -5.  The  Bureau  of  Indiamg^ff airs  implement  programs  necessary.'' 
'  to -provide  technical  assistance  anH  training,  to  tribal  people  -to  aid 
tfhpTn  in  adopting  modem  farming  and  i-ange  management.  Spe- 
cifically, the  BIA :    -  ^  -         ^      ,  ,  . 

a.  Review  its  f rftiding  rec|iiests  for  support  9f  State  extension 
Services  and  seek  additional  fimds  for  this  purpose  as  appear 
necessary.  . 
-*      b-  I>evelop  vocational  education  programs  to  be  offered  at  the 
.  reservation  level  to  train -adults  and  students  at  the  secondary 
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educational  level  in  techniques  in  agriculture,  range  man- 
agement, and  other  subjects  relevant  to  natural  resource 
development-  "  -c"  '         ■  . 

6.  <:k>ngress  hold  oversight  hearings  to  ascertain  the  adequacy  ot 

the  current  funding  level  of  the  revolving  loan  fund  for  purposes  of 

^agricultural  and  livestock  development. 

ECONOMIC  POTEXXIAI.  rOR  TRIBAI*  I>EVELOP>rE2rr  Or  XrMBER  RESOTJKCES 

Timber  has  the  potential  for  being  one  of  the  most  important  Indian 
resources  for  development  of  reservation  economies.  Tjiilike  mineral 
resources,  timber  is  a  renewable  resource,  and,  therefore,  can  con- 
tribute indefinitely  to  tribal  revenues.  Excluding  Alaska,  the  total 
standing  timber  inventory  in  Ija'dian  country  is  estimated  at  40  billion 

'  Indian,  f orestrv  lands  are  the  lar^jest  private  holding:  of-  forested 
and  commercial  ^forest  land  in  the  XTnited  States.  One-fourth  of  all 
Indian  lands  are  forested,  and  10  percent  of  all  Indian  lands  are.  com- 
mercial forest  lands.^**Timber  contributes  from  25  to  lOO  percent  of 
tribal  revenues  for  57  reservations;  more  than  80  percent  on  11  of 
these  reservations.  Income  from  stumpage  (standing  trees)  alone  for 
1974:  was  $73  million.  ^  • 

Nevertheless,  at  present  the  potential  yield  of  Indian,  txniber  lands 
is^ot  being  achieved.  It  is  estimated  that  the  $73  million  derived 
from  stumpage  sales  was  20%  less  than  could  have  been  obtained  if 
har\*csting.  had  matched  the  annual  allowable  cut  (AAC).  in  some 
a.reas  harvestin*?  on.  Indian  lands  was  65  to  75  percent  below  annual 
allowable  cut.  It  is  estimated  that  between  1970  and  1974  the  dollar 
loss  to  tribes  from  insufficient  logging  was  $25,486,767. 

This  problem,  is  compoimded  by  the  fact  that  the  BIA  has  failed 
to  implement  reforestation  and  precommercial  thiniiing  programs  for 
manv  tribal  forests*  (See  discussion,  infra.)  If  the  AAC  is  uot  adjusted 
for;  tbose  tribal  forests  affected,  it  will  inevitably  (and' soon)  deplete 
the  resource.  Ironically,  th<>  BIA.  by  its  inflexibility,  fails  in  both  re- 
spects by  setting  the  AAC  too  low  lor  some  forests  and  too  high  for 
others.  * 

^  An  examination lof  the  situation  on  the  Quinault  Keservation  in  the 
State  of 'Washington  provides  a  classic  insight  into  the  revenue  potenr 
tial  of  timber  to^Indian  people,  and  a  textbook  study  of  t  ne  problems 
of  maximizing  timber  revenues  and  i>i'Oviding  sound  forest  manage- 
ment. The  annual  allowable  cut  on  the  Qiiinanlt  K^servation  is  200  mil- 
lion board-feet.  Actual  harvest  in  1975  was  only  122  million  board-feet. 

^  The  Quinault  estimate  that  a  properly  managed  forestry  program 

'  would  yield  for  stumpage  alone  an  income  of  $22  million:  in  1976  prices 
for  the^Quinault  Tribe.  Development  of  tribal  forestry  management  ca- 
pabilities, logging  operations,  sawmills,  and  manufacturing  plants  us- 
ing sawmill  products  would  £renerate  1,800  jobs  in  the  timber  industry 

^alone.  It  is  estimated  tliat  for  every  job  in  the  timber  industry,  1.8 

»r'-S:.  Oontr.-  TTonw,  *T>cpartment  of  tJiPt  Xnterlftr  and  Tt*^lat*Hi  Ajrcnclf*f/*^-r\pproprIatloiis 
Tor  IPTT.*'  Ii4>3irinir  tvofnrc  a  >5Ul>CAmmircee '  of  the  Conimltte  on  Appropriixtlons,  part  C, 
2^ar-  5,  XOTH.  p.  lOO  (94tli  Con^.*  2d  scss,). 


ii>bs  are  established  in  relatb^  industries.  Maxirxiization  of  tbe  Quinault 
timber  industry  \rould"thiisS^^  some  5^60  jobs  througliout 

/thte  Qa5Jia«lt  r^ion,  clearly  benefiting  both  *Iiidian  and  non-indian  . 
3^ttlike*  Total  value  of  economic  activity  generated  woiild  be  in  e:s:cess  of 
:$270  millibn.  These  figures  and  the  fact  that  timber  is  a  renewable 
r^soorce  indicate  the  tremendous  potential  for  economic  development 
-tiat  Indian  forestry  oflTers.  ■     -      •  j 

-    SCowev^,  xmless  proper"  forest  mana.cfement  techniques  are  mstittited  ^ 
i^^mm^DLLati^     the  long-range  potential  of  this  most  important  tribal 
■iTOspiirce  is  in  serious  jeopardy.  In  a  special  study  submitted  to  the 
;Ckimmissioii9  the^  Q  tribal  forest  manager  predicts  that  timber 

harvests  on  that  reservation  could  plummet  Tronck  140  to  160  raillioix 
:board--feet  to  o  to  20  million  board-feet  by  1986.***  - 


The  triist  responsibility  of  the  Federal  Government  for  Indian 
"  forest  resources  is  administered^  through  the  BIA.  f orestr;\-  orogram. 
OAO  reports  have  established  the  fact  that  the  trust  responsibility  hag 
Jiiot-  been  diligently  and  effectively  catxied  out.  '^Indian  f  oresc  -lands 
are  mssnagedjess  intensely  thxin  the  Government  manages^  its  own  nia- 
tional  dLorest!^properties  and  cpmparfe 'even  more  poorly  with  manage-/ 
ment  of  indnstrial  tree  farms/^  Chief  Forester  Wilcox  stated  in  a' 
ji^O  interiigency  memo.  This  observation  is -clearly  suppK>rted  in  a  field 
^  study  report  1975  OAQ  report  comparing  forestry  manner 

vTOent  practices-^^       "Wenatchee  Xational-JForest  with  those  onr^  Sie 
'  'neighbori n;g^ V^TH m Keservation  in  the  State  of  Washington:  1^3 
"ije^AO  study  stated  that  the  Bureau  does  not  adeqpiately :    '  / 
1.  -Determine  aimual  harvest  volumes:       '  ^ 
2^  Update  timber  management  plans  for  reforestation  and  stand 
T   improvement;  ^  i  -  ■ 

-        3.- Obtain   information  requiriid  to -minimise  the  TLmp^^t 

timber"  harvesting  and  road  construction  on  other  forest"  resources. 
Jl  19T5  .GAO  report  to^  the  Senate  Interior  Committee     reiterated  " 
the  ssime  points  of  the  1973  report,  as  well  as  otliers,  concluding  that 
the  Bureau  has  not  adequately :      ^  - 

1.  Increased  the  volimie  of  tirnber  harvested  to  the  level  per- 
mitted ringer  the  principles  of  sustained  yield. 

2.  Improved  the  effectiveness  of  precommercial  tliinriing  and 
reforestation  programs.  ^  ^  / 

-3^  Performed  commercial  thinning. 

4*  Haivested  adequate  levels  of  dead  and  dying  timber.  ^ 
.5.  Established  specific  ^goals  and  action  plans  for  identifving 
and.  accomplishing  needed  forest  management  xvork.    '     " : 
T   *''6.  lyiade  substantial  effort  to  acquire  the  personnel  and  runds 
needeid  to  fully  manage  the  Indian  forest. 
-Thinning  and  reforestation  are  ess^tial  to  the  maintona.nce  of 
cb^iriinercial  forest.  In  1973^  *^hinning  accomplishments  for  all  rcs- 

^Ttaa  XJiKrancf*.  *'A  'Oi%r^  Stncl^  of  I^ncl  ^rnna'^enaent  nnrl  Tjinrl  TT<?c-  T*IannJTiff  on 
Qriinjtnlt.  Indlnn  Ke«erv^tlon**.  ji  sT>ecIaI  report  to  Tnsfc  Force-  iCo."  I,  AtneTicaa  Xndlnzi 
yollrv  Itevl#*Tr  CozzirDf.s59ion.  Wasliinjrton,  nC.  Summer*  .  ^       .         ■  , 

CAO.  ••TDdlan  Xatrtml  Re»ouro4»s  :   Or^portunlf Ic^  Tnr  Imnrovc^l  ^raijA£?pm^ut  and  In- 
CT«j«»cf  X>rt>cliictlrity^.  part  X,  Forest  I^ncI^  Rorisrelana,  Cropland^  An;?.  IS,  1975.  pp.  1.  11,  2T, 

«IWd.,at  pp.      lO.  22.  24.  -  -  , 
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ervatibns  cqunlcd  only  al.o'ut  3  percent  of  °LSon 

^mm^rcial^  oX'^lboui'"*  perf lnt"?l  ro^oresUtion  need.'' 

=.ccompbsW  e^»^Jl^d  only  noedins  reforestation  and 

4^303  ac^s^nt?^^- timber  stand  improvement.  Thts  backlog  is 

^^^^I^m'^^^^^-r-^  P-S-»^  harvesting 

■  x>f  dead  and  dymg  timber  in  the  f  oUowms  terms :  _ 

liarvest,  die^  annually  and  on  ^^*:^f^f,'  ^^^"^^^ 
,  S?^lnt  wwe  It  can  no  . 

■  longer  tte  nsed.      -  . 

The  actual  economic  loss  is  not  projected,  but  clearly  it  is  si-nificant. 
K Jrvest  m^a^ement  xmder  BIA  docs  not  follow  basic  principles  of 

^  ContrS^l^t^e  mS^^  respected  principles  of  <,ood  forest  ec™ics 
tbe  Bureau  poHcv  faVors  equal  annual  harvests  irrospective  of  market 
Irices^  Lo^SlvT  more  timber  should  be  harvested  Tvhen  prices  are 
:Sfih    lis  when^thev  are  low  as  lon<?  as  one  attains  Tv-itW  a  single 
decade  the  optimal  timber  cut  for  forest  ^r^^^t^V  ^1  f  ^^t?.  ^-7^^ . 

computerised^  tirnber  management  pro-ram  Added  to  t^^^  fact  that 
the  BXA.  c:ets  eaual  timber  c^ts  irrespective  of  market  prices,  the  SUA. 
S^  unileio  accuAtely  calculate  the.  "annual  allowable  cut"  ^ecaus^ 
Sfte^lianc^  on  two  old  and  simple  formulas  to  determine  what  cut 
?s  «5wabl^"^he  formulas  make  no  use  of  economic  concepts  such 
as  the  ^te  of  interest,  transportation  costs,  the  price  of  <timber  rela- 
tl^rl  t<>^t^et%^o6Ls,  orrthe  value  of  land  in  alternative  uses.  Instead 
ih^  BlI  used^a  predicted  future  growth  rate  of  forest  But^ihe 
TBT\^s  predicted  rates  for  cutover  land  are  invariably  higher  than 
fctua!  ?a?es  because  they  are  Predicated  on  the  assumpUon^^^^^ 
Bureau  -will  provide  expert  mana-oment.  ^  et,  by  its^own  admi^ion 
during  appropriation  hearing,  BIA  is  not  completmg  the  forest 
manaSement  tasks  it  has  set  for  itself.  V  j-  4^„™-p^ 

\nother  outdated  BIA  practice  is  the  method  for  adjusting  stump-. 
a.^  prices.  During  the  timber  sale  period,  changes  m  lumber  prices 
5.bou]d.  bv  normnl  comi^etition,  cause  stnmpage  P^^^^^^^^^il-^i" 
BIA  tries  to  adjust  the  stumpago  prices,  using _ the  TTestern  Wood 
T>roaucts  Lumber  Price  Index.  The  error  in  this  procedure  is  that 
lumber  scale  and  log  scale  are  not  the  same  any  more.  Technical 
T>ro-res«  and  chauTina  utilization  standards  have  enabled  mills,  to 
obtain  more  lumber  per  log  than  formerlv  Currently,  lumber  scale, 
is  13  to  l.r,  times  smaller  than  log  scale.  If  the  lumoer  price  mdex 
ri'^os  bv  SIO  ^ere  is  an  increase  in  revenue  of  $13  per  «iousand  Jog 

■  -cale  to  the  mill  if  we  take  the  1.3  value.  But  under^the  BIA  approach 
the  <=tumpa£re  adjustment  formula  figixres  the.  yO-oO  split  between 
mill  and  tribe  against  the  $10  lumber,  price  iridf!x.  So  the  mill  receives 
an  additional  68,  the  ^ribe  an  additional  $5,  rather  than  the  tribe 
and  the  mill  each  receiving $6.50- 


*»  Task  Force  Xo-  T,  final  report.  -VTPRC.  at  p-  34. 
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of  timber  have  the  capacity  to  achieve  economic  self-sufficiency  base/i 
on  their  timber  resauxces  alone  for,  as  cannot  be  overemphasized,  tim- 
ber is  renewable-  resource.  With  proper  management  and  with  the 
development  of  related  industry-,  it  can  supply  an  economic  base  to 
certain  tribes  for  the  indefinite '^fut^^re-  In  addition,  maximization  of 
the  Indian  timber  potential  will  benefit  nearby  non-Indian  coiixmu- 
nities^hrou^jh  related  industries  as  well  as  the  :sration  through  assuring 
-continued  supply  of  a  resource  which  is  in  growing:  short  supply. 

A.  major  problem  confronting  the  development  of  proper  forest  man- 
^ffement  programs  is  that  of  individualized'  ownership  of  Indian 
l^nds,  and  particularly  the  problems  associated  with  fractionated 
heirship  interests^  This  problem  is  more  prevalent  at  the  Quinault 
Reservation  than  others.  Individual  parcels  of  trust  land  are  subject 
to  long-term  timber  contracts  which  do  not  require  reforestation  on 
•conservation  practices,  and  which  do  not  assure  a  pi»per  return  on 
the  value  of  the  timber  harvested.  In  matters  of  fractionated  heii-ship, 
.a  further  complication  arises  from  the  fact  that  many  heirs  issued  to 
•the  BIA  open-ended  powei-s-of -attorney  which  authorize  the^^OBUV 
to  enter  into  leases  of  their  lands  for  the  indefinite  future-  Many  of 
these  powers^of^attorney  are  quire  old.  the  number  of  heirs  is  sub- 
stantial,' and  terminating  these  documents  by  Jiniving  tlie  original 
grantor  resciiid  them  is  difficult  if  not  near  impossible. 

The  need  to  develop  a  c<5mprehensive  forestry  managen>ent  program 
for  Indian  country  is  obvious.  It  is  vitally  important  that  this  pro- 
gram center  around  tribal  control  and  manafreraent.  13 lA  administra- 
tion is  hampered  by  lack  of  goals  and  objectives  in  forestry  deyelop- 
nrient^  This  deficiency  indicates  that  the  !BIA  has  no  cohesive  approacli 
to  forestry  managemenr.  It  is- also  not  in  the  position  to  manage  all 
.the  tribes'  resources  within  their  varied  ecological  contexts-  Only  the^ 
tribes  should  determine  their  goals  and  only  the  tribes  can  oversee 
the  exploitation  of  all  reservation  resources  with  diie  consideration 
for  external  efforts.  The  BIA  docs  not  have  the  direct  interest  in  the 
enhancement  of  tribal  resource  which  tribal  members  have.  Due  to 
the  poor  reputation  of  ]BTA  forestry  and  the  lack  of  ojiportunity  for 
advancement,  it  is  almost  impossible  to  recnnt  highly  qualified  per- 
sonnel to  Bureau  fprestry  management.  A  vicious  circle  of  poor  per- 
formance results  is  perpetuatin:!  tremendous  lo<5C5=:  for  tribes  as  timber 
resource  owners  which  results  in  perpetuating  a  dependency  economy. 

Training  in  more  teclinical  aspects  of  forestry  development  could  be 
ofTered  in  tribal  or  intertribal  technical  sr-hools  and  community  jcoI- 
leges.  Tribal  members  must  be  encouraged  to  concentrate  on  scientific 
aJid.  technical  subjects  of  immediate  use  to  the  tribe  when  they  pursue 
advanced  degrees.  ^  -  / 

The  tribes  need  to  develop  a  timber  industry^  not  just  a  logging 
operation^  This  would  include'  growing, timber  a,^  well  a^;  development 
of  processing  facitities,  but  would  have  to  reco<rni7:e  the  impdrtance'of 
maintaining  competition  for  Indian  timber  if  dollar  benefits  are  to  be 
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■  ■.^   Total  restriction  of  timber  operations  to  tribal  enterprises 

can -cans©  a  decrease  in  stumpa^re  wlxich,  in  turn,  could  result  in 

lowering  of  income  to  tribes.  In  addition,  denial  of  access  to  private 
enterprises  mav  result  in  cuttinjr  off  Indian  access  to  private  exi>ertise. 

A  special  task  f o|>ce  should  iSe  formed  corhprised  of  experts  in  the 
areas  of  forest  management  to  evaluate  the  present  BIA  forest  man- 
aofement  program  and  develop  a  *  modernized  comprehensive  forest 
management  program  for  the  future  use  of  the  Bureau  and  the  tribes. 
The  members  of  this  task  force  should  be  drawn  from  the  public  and 
private  sectors  of  the  forestry  industry  and  should  include  timber 
^managers  of  Indian  tribes  and  the  BIA. 

^      *  RECOiOkrE^^ATTO^S  -  .  — r 

li  In  order  to  clarj:^  the  ]e<ral  a^'thority  for  Indian  tribes  to.  regu- 
late^ manafie,  and  sell  their  own  tribal  resources.  Connrress  amend :  25 
*T7.S,G-  40G— Sale  of  Timber  on  I.ands  Held  in, Trust;  and  25  U.S.C. 
407 — Sale  of  Timber  on  Unallotted  Lands-  . 

25  UJS.C*  406  Sal^  of  TlmheT  o^ix  Lands  Helxi  Under  TT^t 

Amend  sec,  406(a)  by  inseiirino:  a  period  after  Interior  in 
lino  3-and  striking  the  remainder  of  tlie  sentence  and  the  fol- 
lowing i=entence. 

Amend  sec-  40f>  by  adding  a  new  paragraph  at  the  end  of  ^- 
the  section  as  follows;  • 

C?:)    B^mds  ^or  performance  and  reclamation  pursuant  to  contraots 
"under  this  sect^<>n  may  be  required  by  the  Secretary  or.tlie  owner  of  tlie 
timber  in  accordance  with  provisions  under , Sec.  40T. 

3?;  ^'..S'-^^.  J^r/r  Saf^  of  T7rQher       TJnnlJotted  Lands 
^  'Amend  sec.  407  by  cTesi^rnatinp:  the  present  section  as  para::_ 

<rrapli  (a).  In  line  one  after  ^'^sokl"  inset-t  ^^by  atithorit y  oTThe 
tribal  council  with'iip.provaT  of  tlie  Secretary*  of  Interior-'. 
In  line  foiu:  insert  a  period  after  Interior  and  delete  the  re- 
mainder .of  tlic  parairraph.  At  the  end  of  tlie  para^'aph  in- 
sert a  ndw  sentence  :  ""i?ieirii^it ion  '  f  timber  sales  under  this^ 
.■section  and  sec.  40{>  may  be  snpci-sedcd  by  regulation  pursu- 
ant to  tribal  constitution-,  chai^er,  or  ordinance^  provided  that 
such  re^rulution  is  not  inconsistent  witli  tixe  pr<5\risions  of  this 
section/*  *  - 

Amend  sec.  407  bv  adding  a  new  j^aragraph  (c)  to  read  as 
follows:         ^  ^ 

(c)  Xotliin^:  in  tiiis  section  shall  prevent  the  adoption  by  the  tribal 
rotincil  of  rej^ulations  for  clie  iri;in:ip:t*ri2ont  of  iiutiirai  re?^>nrcex  within 
rt'sorvntion.  and  after  j^iicb  rt'^riilations  liavf-  been  ar>prov"t^  by  thf SrMi»- 
retary  of  the  Interior  they  sbaU  be  controlling-  and  re;nilatians  by  tbe 
Secretary  of  the  Interior,  unrler  tiii^  section  wnichh  may  be  lzi<:<^sl'&tenx. 
therewith  <;iiall  no  lon^rer  be  applicable. 

^..:Xo  resolve  the  diflicTilt  problems  in  inana*r^.rnent  in  the  contini^inp: 
waste  of  Indian  timber  re^^onyces  occurring!  because  o^  the  fractionated 
heirship  pattern  of  ownc^rsliip  of  forer^ted'^-iliotmentSrCo.ngress ^mend^ 
existinir  i*"^<^ld'i^l  ^^i-^^  relatinir  to  :  . 
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(1)  Sale  of  timbiy^  on  tnist  allotments  to  provide  a  Hrst  option 
toihetxnbes,  ^ 

(2)  JLnthoritv  to  the  tribe  to  acquire  existing?  powers  of  at- 
torneys now  ^eld  by  tiio  BIA.  upon  a  showing  that  the'- affected 
allotted  lands  have  been  included  in  a  comprehensive  tribal  forest 
mana^rement  plan.  *  .  ^  *  -  ^. 

3.  The  BIA  make  a  study  of  its  existing  forest  management  prac- 
tices and  regulations,  •  *^ 

JL  special  task  .force  be  formed  comprised  of  experts  in  the 
areas  of  fores^t  management  to  evaluate  the  present  15 XA  for^t 
management  program  and  develop  a  modernisced  comi>reliensive 
forest  management  program  for  the-^  future  use  of  the  Bureau 
and  the-  tribes.  Xhe  members  of  this  task  force  should  be  drawn 
from  the  public  and  private  sectors  of  the  forestry  industrv  and 
should  include  timber  managers  of  Indian  tribes  and  the  BY  A- 

4.  in  order  to  provide  for  reforestation  and  regeneration  of  the  mil- 
lions of  acres  ox  Indian  forest  which  have  been  cloarcut  by  private 
companies  under  sales  contracts  approved  hy  the  BIA,  the^Congyess 
appropriate  funds  to  enable  those  tribes  affected  to  undertake  the 
necessary  regeneration  and  ref  orestatioi^^rograms, 

'  5,  Congress  enact  legislation  to  permit  tribes  to  contract  with  pri- 
irate  enterprises  or  the  Forest  Service  for  timber  management*  . 

TVater  Hesoukces 

\= 

The  survival  df  Indian  tribes  as  economic  nnits^  iii  the  arid  and 
seniiarid  Western  'States  rcquires'tlie  x^rotection  and  enforcement  of 
their  water  rightsl  The  importance  of  water  ti^'^^hb  Indians  has. been 

well  stated  by  Senator  K^ennedy :  '  ~ 

i 

<to>  American  Zii<Irans^  land  and  water  have  always  led  the  list  of  those  mat- 
ters deemed  essential;  for  both  present  livelihood  and  future  survival.  For  Indi- 
ans know  tiiijLt  any  threats  to  or  diminntion  of  their  land  and  water  rigrhts.  may 
constitute  threats-to  their  very  e^cistence.**  '"^ 

A.  formidnble  body  of  law  favorable  to  the  American  Indian  people 
has  been  developed  which,  if  properly  adrainistered  and^^applied^  will 
protect  the  Indians  ajsrainst  divestiture  of  their  wa-ter  ri^its.  In^the 
past,  however,  these  rights  ha\-e  been  neg^leoted^and  violated^  thereby 
stiffing  tribal  goals  of  sejf -sii^ciency  through  economic  developments 


rNT>rji.>r  wai:er  ktguts 


Indian  water  rights  were  recBpnized  by  the  Supreme  Court  in  the 
landmai^k  cose  of  vVinteT^s  v.  United  States^  from  which  ^mvLXiates  the 
body  ^of  law  commonly  referred  to  as  the  TFerj^^r-^  doctrine.^*^  That 
doctrine  holds  that  tlie  Indians  have  prior  and  paramo^mt  rights  to  ail 
water  resources  which  arise  upon^  border^  traverse,  or  underlie  a  res- 
ervation in  the  amount  necessary  to  satisfy  the  present  as  well  as 
frftbre  needs  of  the  Indian  reservations. 


^  Vol.  122.  Cone-  Rec-,  p.  SS339.  May  3,  IQTC,  94tli'Couc:-,  2d  se!=<T. 

;ee  Kclucatlona 

and  S.  •'Xtie  IndUtn  Water  Wars*"  by 


Kor  a  ^ofxl  <l»«tcuB><lon  ot  Indian  wat*>r  rlj^lits,  see  Kduciitlonai  Touriml.  Institute  for 
the  Oevelopmcnt  of.  XnClaa -J-*aw,  vol.  2,  >»03-  5, 


^  MTrrvterB  v.  United,  i^tatea,  20T  U.S.  :5C4  (10OS> 
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Winters  rifhts  arc  OAvnod  bv.the  Indian  tribes  and  sliould,  therefore, 
bo  clistihmiished  from  otlier  federally  rcsel*^-ed  rights.  The  only  role  c»t 
the  United  States  is  that  of  a  trustee  for  the  tribe.  This  was  precisely 
the  point  of  the  decision  in  Wmters  v.  U.S.  the  lead  case  on  the  sabjccti 

Th<v  reservation  was  a  part  of  a  very  mucli  larjxer  tract  -tyhichi  the  Indians  had 
-the  rijcht  to  occupy  and  use  and  which  was  ude.iuate  for  the  hahits  ami 
of  a  nonuidic  and  uncivilized  people.  It  was  the  i>olicy  of  the  Govemment  it  vn  as 
the  desire  of  the  Indian-<^  to  ch an jre  those  habits  and  to  become  a  pastor  and 
<n\-ilized  tieople.  If  they  should  become  such  the  original  tract  was  too  extensri  e. 
hut  n  smaller  tract  would  be  inadequate  without  a  chaasre  of  conditions.  The 
lands  were  arid  and,  without  irrigation,  were  practically  raiue-iess.  Ji.nci  jer, 
it  is  contended,  the  means,of  irrij-ation  were  deliberately  tjiven  up  by  the  Indians 
and  deliberately  accepted  by  the  Govemment. 

The  contention  that  these  rights  were  given  np  by  the  Ii^dians.  was 
firmlv  rejected  by  the  Conrt.  ^    ■  x^*. 

In  applving  the  Winters  doctrine,  it  is  important  to  note  that  rigHts* 
to  the  use  of  water  in  the  "Western  St:Ues  are  interests  in  real  property, 
having  all  the  components  of  a  freehold  estate, 

ThtT  doctrine  of  "prior  appropriation'"  governs  water  nse  m  most 
Western  States.  Tlie  extent  of  the  water- right  is  determined  by  the 
amount  o  f  watpr  actnallv  put  to  use  and  the  date  vrlxen  that  use_  first 
commenced.  The  significance  of  the  Winters  doctrine  is -that  neither 
of  these  ci-itcria  are  applicable  to  tlie  determination  of  Indian  water 
ri<«'hts.  :N:ot  onlv  do- their  rights  predate  those  of  the  non- Indian  users, 
thev  are  open-ended  rights  not  limited  to  amounts  alread^^  put  to  use, 
but  rather,  are  dependent  upon  the  future  needs  of  the  tribes. 

The  priority  date  of  the  Indians'  Whit^^  doctrine  rights  to  the  use 
of  water  is  of  vital  importance.  For  example,  on  tlie  tributary-  streams, 
rvc  rhe  Upper  Missouri  River -Basin,  such  as  the  Milk  Hiver,  the  Big 
Horn  Hiver,  the  Tongue  River,  and  others,  the  demands  for  water  far 
exceed  the  available  supplv,  thereby  resulting  m  a  gross  overap^opr\- 
ation  ox  tliose  streams.  Consequently,  the  priority  rights  of  the  iJIack- 
ft-.-t,  the  For*  Peck,  tlie  Wind  River,  the  Crow,  and  the  >»orthern 
Clievenne  Indian  Tribes  in  the  States  of  Wyoming  and  Montana  are 
<*ravely  imperiled  unless  their  -:ull  priorities  arcL  protected.  ^ 
'  The  prioritv  date  of  the  Indian  water  rights  may  depend  onwtietli- 
er  the  reservation  was  created  by  trcatj'  or  Executive  ordcr.,"Where  a 
reservation  was  established  bv  treaty,  as  in  the  W^-nfers  case.- the  tribes 
impliedlv  reserved  the  right  to  all  the  -K-ater  necessary  to  fully  develop' 
their  res*br\- at  ions,  and  arsruablv  these  rifrhts  (late  from  tinrie  imrne- 
morial.  A  diiierent  situation  may  exist  wltli  rci^pect  to  Executive  ordor 
reservations,  where  title  was  rotuj-iicd  from  tlic  X  nited  States  to  the 
.Indians.  For  these  resem-ations.  the  priority  dates  governing  the  In- 
dians- JVinters  doctrine  water  rights  are  determined  as  of  the  date  the 
reservation  was  created.  It  should  bo  noted.  hoAvevcr,  that  WiTiiers 
-rights  for  treaty  and  Executive  ordor  roseijA-ations  have  equal  dignity 
aiicl  are  nc^t  subject  to  appropriation  by  the  Stat«. 

In  the  years  following  the  lF^/H^t/•*' case. many  casc?^  arose  m  which 
the  Circuit  Courts  9f  Appeal  applied  the  Winfc7s-  doctrine  for  tli^ 
purpose  of  T>rotectinjr  the  Indians'  water  rights.  In  Cfynrad  l^ves/.- 
TTieoU  Oo,  V.  'Urvlted  ^tates^-the  IiSrinth  Circuit  Court  of  Appeals  relied 
on  ths-t  doctrine  as  its  basis  for  holding  that  tlie  Blackfeet  Tribe  m 
Montana,  possessed  water  rights  in  a  river  bordering  its  reservation  m 
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amounts  sufficient  to  meet  thtur  future  needs  of^ri^ition  and  other 
useful  purposes.*^  That  same  court  reached  a  similar  conclusion  in. 
Uruied  States  "y^.  JVcdTcer  River  Irrigation  L\W.r7c£,  involvin-  Indian 
claims  to  a  stream  -which  flowed  iicioss  its  rcsorvution.-'^  In  chat  case, 
the  couxrt{emphasized  the  f oUowin*;: :  • 

.  The  i>ower  or  the  Government  to  reserve  *  *  ivnter  (to  Indian  tribes)  and 
ttxuHexSnvt  isncH  waters)  from  subsequent  appropriation  by  others  is  beyond 
<lebate.**\  . 

Coa^  have  also  established  the  criteria  o:ovemin^  the  amount  .of 
\vater  ^hich  ma v  be  reserved  bv  Indian  tribes.  In  Onzted  ibtates  \'. 
.-UttCLmim.  Irvi/TcUion  jDistri<;t,  the  Cou-t  of  Appeals  for  the,  ^mtli 
Circuit  addressed  the  question  of  the  amount  of  w  aters  reserved  ana 
held  the  amount  to  be  that  which  is  necessary  to  meet  the  Indians 
"present  aiid  future  water  i-eqiiirements--.-"  The\Supreme  Court  elab- 
orated upon  tliis  general  rule  in  the  more  recent  and  vitally  important 
case  of  A^lsoTUt  v.  CaZifor^vial-'-  Jji  addition-to  reaffirmmi?  4:he  Winters 
doctrine,  the  Court  in  that  case  held  that  .the  standard  of  measurement 
to  1^  vsed  in  detcrminino:  the  Indians'  water  riorhts  should  be  the 
amount  of  water  necessary  to  *  *^  *^  irri^rate  all  the  practicably  irri- 
Uable  acrea<^  on  the  reser\"atiohs."  ^-  ■  T 

^  Oospite  this-'well-established  body  of  law  favorable  to  the  Indian, 
thero  is  a  continual  challehjre  to  their  'Winte7''s  ri«rhts  by  the  Federal 
Oovei^nment,  the  States,  corporate  and  municipal  entities,  and  non- 
Indian  landowners.  Great  political  concern  and  hostility  toward  In- 
dians and  their  riirhts  is  frequently  enjrendered  as  Indians  assert  their 
legal  claim  against  State,  and  local  water  interests. 

vior^vno^rs  of  i>n>]Lc\25"  wjlTEK  kighxs 

A  fonnidable  body  of  law  protects  the  Indians'  water  rights,  _and 
proper  enforcement  and  application  of  the  law  should  preserve  the§e 
ri«-hts-  However,  as  evidenced  by  the  following  cases,  the  Interior  and 
,Tustipe  Depa-rtments  have  often  in  the  past  been  tax  in  enforcement 
of  these  rights  and  liave  not  infrequently  adopted  adverse  positions- 
contributing  to^  the  erosion  of  the  Indians'  water  rights.  .  ' 

For  example,  in  Colville^-.  Walton^  et  al,  a  case  initiated  in  19*0  by 
the  Colville  Confederated  aVibos  of  "Washington,  the  Justice  and  In- 
terior Departments  inter\-ened  and  adopted  a  position  adverse  to  that 
of  the  CoIviTlcs.  In  essence,  the  Department  claims  the  Secretary  of 
the  Interior  has  exclusive  jurisdiction  over  the,water  resources  on  the 
Colville  Indian  lieser^-ation  and  thoroforo-has  the  right  to  control  all 
allocation  of  water  within  the  reser\-ation  ami  apparently  the  duty  to 
allocate  the  water  to  non- Indian  users  on  the  same  basis  as  it  is  al- 
located to  Indian  usersl  The  authority  relied  upon  for  the  claimed 
"exclusive  jurisdiction"  is  '2.3  U.S.C-  sec.  3S1^  That  statute  states  that 
the  Secretary:,  of  the  Interior  may,  wlien  v.-ater  is  required  for  irri^- 
tion  on  an  Indian  reservation,  promulgate  rules  and  regulations  ^'to 
secure  a  just  and  equal  distribution"  of  the  available  water  among  the 

•»•  rronrttti  Investtncnt  Co.  -v.  JJnitrd  Stat«»,  16X  Fed.  S20  (dtb  dr.  lOOS).  ' 

rrnit^rd  Stattrn  v.  XValJcer  JRivfrr  Irrigation,  niatrict^  lO^  F.  2a  S34  (9th  clr.  193S>.  . 

iT^nfred  5r?afrj»  t.  A.7itanvm,  imaaiion.  DiJitrict,  HSC  F.  2d  321.  32G  (Dtb  clr.  193G). 
*i  Arlisona  v.  California^  373  0.2  546  (1963). 
M  Tbld.,  I*.  600- 
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^Indiana  T^mdirtg  up€>n  such  r^ser^vation?^  [Emphasis  siippliedlj  This 
case  has  now  been  i>ending  for  some  7  years.  Kccently  ♦Justice  asked 
and  tbe  Court  granted  a  1-year  extension  of  time,  thus  delaying  even 
fnr^lie'r  the  efforts  of  the  tribe  to  adopt  their  own  water  code.  The 
Jusi:r:e  Department  has, now  asserted  the  same  argument  in  the  BeT 
J^'m.^  • -e  now  pending  in  the  westooi  district  of  the  State  of 
>    >.    .  crton.  'I 

•  ^iTimeht  is  also  asserting  paramount  authority  over  Indian 
'  *  Tr^^i  -  .S'^^  the  XJpper  Missouri  Basin  in  matters  involving  sale 
of  •'►v.ter.  This  capturerl  the  attention  o?  Congress  which  held  compre- 
hensive hearings  regarding:  efforts  of  the  Secretary  o±  the  Interior  arid 
the  Corps  of  Engineers  to  invade  the  Indians'  water  rights,"  In  aJU 
"the  Secretary  of  the  Interior  has  entered  into  contracts  for  the  sale 
of  ai>proximately  712,000  acre- feet  of  water  of  the  Big  Horn  Kiver 
and  its  major  tributary,  the  Wind  Kiver,  Without  those  water  re- 
sources* both  the  Crow  and  the  Wind  Kiver  Tribes  will  be  denied  any 
possibility  of  economic  growth, 

\  T^he  Rights^  A.Te  Legally  A,d equate  to  2feef  tJie  KuiuTe  lie^uireryieTtts^ 

— s^,^^^^        of  the  Indian.  Co-janvun Hies 

In  the  above  crttied  Ahtanitm-  decision  involving^  the  ^WirttcTs  right's  of^ 
therSfakima  IndM-n  Nation^  the  issue  ai^se  as  to  the  method  to  which 
there  shoiwd  be  bdherence  in  measuring  the  Indian  rights.  On  the 
subject,  the  \^ouru  said :        '  .  -  , 

TMfi  brin?:s  "n^^i^^j  a  di5;cusi=^ion  of  tbe  cinestion  of  quantum  of  waters  reserved^ 
Xt  is  obvious  tSStjti^^  quantum^s  not  measured  by  tbe  use  beias  made  at  tbe- 
time  tbe  treaty  reservation  was  made.*^  - 

*    These  succinct  terms  used  by  the  Coiirt  in  this  most  pertinent 
-  declaration  :  _  ' 

Tbe  reservation,  was  not*  merely  for  present  bnt  for  future  use.  Any  otber 
construction  of  tbe  rale  in  tbe  Winters  case  would  be  wboUy  unreasonabre. 

was  then  that  the  Court  in^these  terms  reiterated  and  reafiirrned 
this  basic  tenet  of  the  'Winter^s  doctrine,  as  enunciated  in  the  carrier- 
Conrad^  decision : /*The  lands  wjthin  these  reservations  arc  dry  and 

^  arid*  and  require  the*diversion  of  waters  from  the  strean;is  to  make  them 
productive  and  suitable  for  agriculttire,  stock  i*aising,  and  domestic 
pxarposes.  "What  amount  of  wat^-  will  be  required  for  these  purposes 

'  may  not  be  det*=rmined  with  absolute  accuracy  at  this  tnrne;  but  the 
policy  of  the  Government  to  reserve  whatever  water  of  Birch  Creek 
may1>e  reasonably  necessary*  not  only  for  present-iises,»but  for  future- 
requirements^  is  clearly  within  the  term's  of. the  treaties  as  construed 
by  the  Supreme  Court  in  the  IfVint*.     case/*  ^  . 

There  wa^?  tlius  established  the  iinportaut  criteria  which  contem- 
plates a  supply  of  watet  for  the  Indian  needs  to  meet  their  then  and. 
future  water  requirements.  In  l^^OO.  those  criteria,  which  had  been 
applied  to  treaty  reser\'ations  in  liV /7^ters.  Co7ira<I^  and  A.hta7\^j,m^ yreve^ 
intensely  and  extensively  reviewed  by  ^le  Special  ^Master  appointed.  ' 

^  H^Arlnff  on  thr  sale  of  water  from  Upper  Missouri  nirer  3asln  by  the  r^^leral  Govt^rn- 
m^-nc  for  the  cleT-eJopment  of  enerxry*  l>efore  tbe  SnbcouimJttee  on  Enerjry  rtetiourcen  an<l 
>S-ater  Resources        the  Senate  Committee  on  Xnterior  and  Insular  Affairs*  04tli  Conp.,  1st. 
»e^R-.  pt.  1  at  p*  lO  <19T5*  hierenfter  referred  to  as  Sale  ot  Indian  "Water). 

^  ZjtUtcd  Stat€^jt  \\  JLHtan^um  IrrifjfLtif^n  I>i.^trxct.  1^3^^        "^il  3:M-  (CA  O  l*J5r>).- 

»  6r09tra<f  lA,vcMtment  Co^  v.  L  nite<I  .vfart/r^  IGl  F*m1*  S:^0,  832  i  C-rV  O— liK)S). 

*  -  '  .  ' 
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fe.*be  Supremo  Coiuct,  On  the  iiatiire,  measure,  and  extent  of  Indian 
:  jV*n^rif  Tights  to  the  use  of  water^  the  Court  Ixad  this  to  say  in  appro v- 
,in^  the  report  :<^^^  Special  Master  in  regard  to  the  TFirUera  doctrine 
;>nd  Its  appHcaHon  to  fatu» 

-  •  y^^J^^^  asrree  with  tlie  Spedai  "i&st^r'm  condnsion  as  to  the  quantity-  of  water 
iBta»dea-to  be  reserved,  •  •  •.tlie  "water  wa&i  lntende<X  to  satisfy  the  fature  as 
"^l^cu  as  tne  present  needs 'of  the  Trtf»«^Tii  Itesei -rations  *  * 

^ThereJhave  thus  been  established  byr  judicial  precedent  thiese  aspects 
OT^rcat  importance  in  the  application  of  the  concepts  of  the  Indians' 

.V       iii^  '^^'^^^y  nnderscore  the  great  need  for  Trater  ; 

.  ^     y^^7  tmderscore  that  need  is  for  present  and  future  Indian 
.  requirements;  and  . 

(c)  They  underscore  the  intention  that  the  Indian  reservations 
^      are  to  be  continuing,  viable,  economic  communities  utilizing  the 
necessary  quantities  of  water  to  achieve  those  precise  and  most 
desirable  ends.  .    '  ^  . 

•  '  Irvdian.  and  State  RelatioTis  InvoltnTig  In/iian-'WiTvt^rs  Doctrine 
.  .  RigTtts;  2'7ie  A.hi7h  I>ecisio7h 

»Trh©.^irMi  decision  epitomizes  the  conflicts  of  interest  that  i>ervades 
_  Federal  protection  of  Indian  resources.  In  that  case  the  Xtepartment  of 
«»tistic6  sought  a  "determination  of  -water  rights  *  *  *  as  trustee  for 
certainTiidian  tribes  and  as  ,  owner  of  various  non-Indian  .government 
claims.*' The  Justice  Departraent  is  purported  to  represent  claims 
'of  the  "United  States  which  are  necessarjly  m  conflict  with  the  WimteTv 
doctrine^  rights  of  the  Indians^there  involved.  As  has  been  reviewed, 
the  Indian  limits  and  those  of  the  Federal  .Grovemment  are  vastly 
different.  Indian  rights  are  private  in  character,  retained  by,  the  trilje, 
or  granted  to  the  tribe  for  its  exciiisive  use  and  benefit*** 
-    Substance  of  the  issues  in  Jikin  is  that  the  Congress  of  jthe  United 
States  subjescted  the  Indian  Winters  rights  to  the  use  of  water  to  the 
jurisdiction  of  State  courts  and  State  tribunal^  for  the  determination 
and  adjudication  of  those  rights.  By  that  decision,  the  Supreme  Court 
made  applicable  to  the  Indian  TFw?f^^  rights  to  tHe  use  of  water  the 
so-<^klled  IVrcCarran  A-ct-^**  That  ruling  placed  the  Indian  water  rights 
within  the  jurisdiction  of  State  courts^  * 

In  hejarings  before  the  T7-S.  Senate  aftor  the  decision  in  the  AJcin 
case,  Mr,  Peter;  Taft,  Assistant  Attorney  Genera?  of  the  United  Stat^. 
testified  as  folio  TTS ; . 

Snpreme  Court  cases,  as  znucli  as  lOO  years  'ago,  have  noted  tti^  fact  tbat  tlsere  ^ 
lias  t>een  a  liistoric  Siostility  betTveeii  tbe  States^  azid  the  tribes  and  tiiat,  indeed. 
It  is.  the  Federal  interest  that  has  protected  the  tribes  wherever  they  may 
be-  *  *  *  -  ' 

I  wonld  lilce  to  point  oat  also,  a  difi3calty  vire  liave  in  keeping  nniformity  of 
interpretation  of  Indian  ri?:hts.  Xher-?  are  probably  13  or  more  States  in  the 
West,  If  Indian  rights  are  to  be  adjudicated  in  the  State  courts,  in  effect  you 
have  the  potential  of  15  different  interpretations. 

*•  jtr-iaftmav.  CoIJ/orwia;,  3T3  X7.S.  546.  600  flOeS).  .  " 

'J  Colorado  River  "Wtxtvr  Conservation.  ZHstrict  et  al.  v.  United  States.  74—9401  T-3t-d49  : 
JLJein  et  oZ.  v.  United  Statem,  -42-*  U.S.  SOS  (I97S>.  • 
«■  S«  1  WIeL  Water  ai^Hts  la  tlie  Western  States,  p.  301. 
^ -43  UiS.C.  . 
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Th«s,  tlie  States  have  n<^  been  authori^cod  to 
most  Seated  and  controversial  issues  dividin-  tribes  and  . States.  The 
one-sidedness  of  this  arrangement  is  .  readily  apparent  to  all  and 
Indian  water  rights  are  truly  now  in  senous  jeopardy. 

KCC3?oaoc  i>EVEix>p>rE?fT  A>-D  xrTXU^\mo:s^  of  water  kesoxtrces 
The  purpose  here  is  to  chronicle  the  impoxtance  of  water  to  tribal 

Survival  for  the  American  Indian  ultimately  boils  doxyi  to  tl^  re- 
lationship he  bears  to  the  lands  to  which  he  has  been  conWd  W^iite 
Americans  have  always  moved  to  ncjw  locations  once  l^a  resources 
^ere  exhausted.  Not  so  with  thfj  Indian^the  maintenance  ^^^^ 
tribal  structures  and  cultures  ir  greared  directly  to  the  land  base  and 
the  development  and  utilization  of;  their  .resources  contamedttiex^^ 

The  deiniands  of  national  er  .er^  and  the  scartitv  of  water  suppi\ 
are- closing  in  on  the  American  Indians  at  a  rate  whicii  heigiitens  tlie 
need  for  protective  legislation  that,  as  applied  to  Indians  and  tlieir 
^ater^^ rights^  will  sufficientlv  embrace  Indian  intangibles.  To  tlie  luii- 
est  exteiS  possible,  development  should  recognize  a  role  for  the  special 
identificationlndians  have  with  their  land,  water,  and  related  natural 


History  bears  testimony  to  Indian  use  of  water  for  sustenance  as 
they  shaped  their  lives  to  the  demands  of  the  varying  e^^^^f!*^^- 
•When  an  indigenous  people  called  the  Hohokams, occupied  lands  3 n 
^e  Gila  and  Salt  River  Valleys  over  3.0O0  years  ago,,  they  <i^;^ertecl 
water  bv  means  of  canals  which  even  now  are  recognized  as 
refined  'engineering  accomplishments.  They  long  ago  demonstrated 
that  water  applied  to  the  land  was  essential  if  communities  were  to  be 
maintained  and  to  have  more  tlian  a  rudimentary  J^^/^ 
demonstrated  the  need  for  economic  development  which  they  undei- 
took  ae  a  means  of  survival.  .  ■  ^        t    -r—  -n 

I.iS  the  Arizona  Indians,  the  Pueblos  of  the  RiO  Grande  Valley 
adiusted  to  a  desert  environment  I:.y  using  water  to  promote  a^^ncui- 
tural  development.  Mohaves,  Ifumas,  and  Cbemehuevi  likewise 
adapte'd  their  lives  to  the  surrounding  desert  by  occupying  i^J^^s  on 
hotb  sides  of  the  Colorado  Kiver.  In  the  ^"Great  Golorado  \  alley.' 
as  earlv  explorers  referred  to  it,  the  soldiers  and  missionaries  ^r^t 
encountered  these  Indians.  Vears  later.  Lieutenant  Ives,  in  his  1S»S^ 
explorations  on  the  Colorado  River,  reports  tlie  Quechan  Indians  us- 
ing water  to  raise  their  crop-^.  Of  the  Mohaves,  Ives  said: 

Tt  «iomewbat  remarlcable  tlir.z  thf^so  JEndir^ns  siionld  tlirive  <io  well  iiponTlit* 
ctiet  Wnicii  tbev  are  compelled  to  .nclhere-  Xl>ere  is  no  jiame  m  the  yallcr-  Tlie 
fi£  Se  ^rce  aid  of  inferior  qnaUty.  They  subsist  almost  exclusive.^  upon 
-i>eans  and  corn,  with  occasional  watemaelons  and  p'lmpkins,  and  are  as  fine  a 
race,  physically,  as  there  is  in  existence.  •  . 

Those  Mohave  crops  were  raised  by  the  Indians  who.  planted  the 
lush  river  bottoms  as  soon  as  the  peronnial  overflow  had  rooeded^ 
thus  using  the  natural  irrisration  furnished  by  the  Colorado  l^iver. 
It  goes  without  saying, -that  the  importance  of  tixe  rivers  to  the  m- 

Task  T-vl  -Cf  N-o.  4.  final  report.  Aip^caii  "indlan  Policy  Rev Ictv  Commission,  Waslilnr- 
ton.  n.C,  Jal>3  97G.  p.  153. 


d^geiibiis  cnlttures  tlirouphoui  tlic  WesteiTt  XJrutod  States  vras  not  lini-- 
•  ited  stticliy^to  agricxilfcnral  purposes.^  For  esa.mple,  .tlie  .:5Coj;tiTorii^ 
Paiotes^  in  the  vast  desert  areas  of  the  present  State  of*  Xev;^a>  de- 
pended xrpon  fish  taken  from  Pyramid  Lake  and  the  Tmckeb  Kiver 
as  a  source  of  sostenimce.  This  was  long,  before  the  so-called  '^"diS'\ 
coTery^  of  that  lake  by  Fremont  in  1844, 

-[Fisneriesy  to^the  Indians,  ol  the  Pacific  JSTorthwest,  "were  not  much  , 
less  necessary  t/o  the  existence  of  the  Indians  than  the  atmosphere 
they  hrcathe^^^  Salmon  and  other  fish  taken  from  the  Columbia  Eiver^ 
were  always  anuimportant  item  of  trade  among  the  Indiams^  as  reported 
by  liCwis  and  C3E^rk»  And,  of  course^  rivers  were  not  only  the  source 
ox  sustenance  for  the  Ajnerican  Indians^  but  they  were  also  the  arter- 
.  ies  of  cnade  cox7uner<»  and  travel.  Quite  sig^iificantly,  when  transitio6j 
from  their  traditional  way  of  life  was  forced  upon  the  western  "Indisjasr 
they  relied  ttpon  their  streams  and  rivers  as  a  source  of  sustenance  and 
the  means  to  adopt  the  new  ways  of  living.  Xhe  Yakimas,  in  their" 
transition  from^a  nation  ^ven  over  largely  to  hunting^  and  fishing, 
were  the  Gnst  in  the  State  of  Washington  to  undertake  to  irrigate  theiir 
meager  gardens-       .  -       -  \ 

A.  central  factor  in  establishing  and  protecting  Indian  water  rights 
is  the  beneficial  use  of  it,  "^ater-is  so  essential  to,  the  econfirnia  develop- 
ment and  social  survival  to  the  American  Indian  that,  without  it^ 
there  can  be  no  development  of  self-sufficiency  for  a  large  pel-cent  of 
the  Indian .  population.  ^  ^  -  ^ 

Aside' from  the  value  of  water  in  the  development  process,  the 
monetai^r  value  o^  .water  is  tremendous.  For  example^  the  fair  market 
value  ox  the  2^000  cubic  feet  per  second  that  flows  out  of  the  Fort 
Ilall  Bottoms^^  lands  is  about  $12  million^-  This  is  based  on  a  price 
of  $25  per  acre-foot  of  water  from  A-pril  I  October  1,  which  is 
only  the  6-month  irrigation  season.  li^rge  qiiitntities  of  water  arising^, 
on  the  Fort  Ja^all  Keservati on  are  not  utilized  by  members  of  the  tribe^ 
but  are  usea  by  non-Indians  olT  tne  reservation.  It  is  illpgical  for  the^ 
Shjoshone-Bannock  Tribes  to  be  short  of- water  because  of  a  junior 
right  in  the  Idaho  canal  when  9-060  cfs  flow  off  their  reservation  365L  . 
,days  a  year.  It  becorSes  more  illogicat*  when  one  cpnsidei^  the  fact 
that  the  major  agriculti  al  areas  of  the  reservation  are^situated  over 
the  Snake  Kiver  Plain  Aquifer  and  are  among  the  most  productive 
lands  in  the  world-^^  '  ^  , 

'  In  a  report  to  the  Committee  on  Interior  and  Insular  A^airs  of  the 
Senate,  the  Department' of  Interior  stated  that  most  of  the  irrigation 
projects  of  the  SIA  were  in  need  of  completion  accompanied  by  reser- 
vation rehabilitation  improvement.*^" 

Jfcrigated  farming  is  the  basic  industry  for  many  Indian  communi- 
ties^ and  for  many^^the  only  means  of  income  available  to  the  Indian  " 
people*  Xhere  io  great  danger  of  loss  of  the  water,  if  not  put  to  bene- 
ficial jJSGj  because  of  the  acute  competition  for  water  in  the  arid  and 
semiarid  regions  in  the  TVest.  Xhis  is  particularly  tnie  in  nnd  adjacent 
the-indianncommtmities.    — —  ^  


*^  Jjwic  Peterson,  I^tares*  A  CompreheoaMT-c  Plan  for  the  STiOKhone-TSaSnocIc  Tribes, 

«  Report  to  ^'oinmlttee  on  Tnterlor  and  Insulur  Affairs  by  Secretary  of  Interior,  Xliomns 
Ka«X>i>e,  Mar.  TO,  aOT6* 
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A  short  historV  of  the  commimitj-  of  Ak  Chin  would  illusti^te  how 
the  use  of  water  can  help  Indian  people  develop  a  rclativelv  self- 
sufficient  community.  Brior  to  1910,  their  reservation  liad  a  river 
runniBg  through  their  land.  That  year,  however,  it  was  dammed 
upstream.  The  Federal  Goviernment  jrave  "notice  of  water  appropria- 
tion" for  their  use,  which  was  never  implemented.  Up  until  194G,  the 
land  was  not  used.  At  that  point,  the  BIA  started  leasing:  it  to  the 
non-Indians:  Just  16  years  ago.,  the  Ak  Chin  people  were  strugfflmff 
along  surviving  on  transfer  pavments  in  welfare  from  the  federal 
Government.  XodaV,  as  a  result  of  an  incredible  amount  of  effort  on 
the  part  of  the  Ak  Chin  people  and  oyer  the  objections  oT  tlie  151A, 
they  are  prospering.    Their  farming  dperations  iiave  done  tins  for 

However,  even  with  this  success,. they  are  in  troxiblo.  Less  then  one- 
fourth  of  their  irrigable  land  is  now  being  farmed  because  of  the^hort 
s^upply  of  water  and  the  expense  of  pumping  it.  fThe  water  table  is 
sinkiii"-  at  a  rate  of  approximately  20  feet  per  year.-Therc  is  a  con- 
tinuing need  for  water  supply  to  the  Ak  Chiii  people-**^  Without  water 
they  will  once  again  become  clependent  upon  tiie  Federal  Government 
for  transfer  payments  in  tlie  ,forin  of  welfaj-e^and  unemployment. 

*  '  ft*  - 

On  Au<rust  18.  1975,  GAO  reported  to  Congress  a  need  for  deve^op- 
T^ent  of  Irrigation  Mana^jement  Services  (IMS)  in  the  BIA's  iiTtiga- 

'  tion -projects.  Tlie  Bureau  of  Reclamation,  the  Xaiional  Water  Com-* 
mission  in  li^-^repbrt,  and  various  other  studies  concluded  the  EMS 
^ould  allo\?^^t  reduction  in  water  use  by  increasing  irrigation  efficiency 
by  approximately  20  percent  annually  at  a  cost  of  about  $8  per  acre. 
In  spite  of  the  beiv?fits  .IMS  offers,  t^ie  BIA  has  not  ^tart^d  such',  a 
program-*  They  say  that  they  liave  not  explored  'the  Bureau  of  Rec- 

'lamation  efforts  to  develop  IMS  and  also  "felt  that  farmers  would  not 
cooperate  in  implementirtg  euch  a  program.  Even  at, that, -they  felt 
that  I:MS  was  not- needed' on  their  irrigation  pro.fects.       *  .  - 

In  contrast  *to  the  BTA's  position  on  IMS,  such -a  program  could 
increase  the  amount  of  land  used  for  farming  on  the  Yakima  Xation. 
Of  the  lo4.S00  acres  of  cropland,  prod  net  i\T.ty  on  10,500^  acres  has 
already  been  advers^cly  affectecl  by  a  vi:~ing  water  table  with  approxi- 
mately 300  additionaf  acres  being'^ affected  each  year.  The  GAO  report 
stated:  - 

A  1969  BnreaTi' strcdy  estimated^^ttiat  annnal'rent  for  2.282  ^ores  of  affected. 
•  TaTtima  croplands  oonld  increase  by  SGG,520.  if  tlie  land  were  reclaimed.  Further-" 
more,  rental  income. ^rnild  be  e^qpected  to  decrease  if  the  present  rate  of  land 
deterioration  were  allowe<J  to  conttnne.  According:  to  an.  agency  oflacial,  some  of 
this  lan4.<wns  formerly  nsed  to  ^ow.bops  and  annually  rented  for  over  $30  an 
acre.  ?Cow,  these  same  lands  axe  suitable  only  as  pasture  and  rent  for  about  $2 

ztn  acre.  ^  .  ,  ,  ^  ^ 

•  •  •  An  Jiltemative  to  IMS  on  the  Xalcima  reservation  would  be  a  drainapre 
project  to  lower  the  area's  water  table-  It  would  cost  substantially  more  thiin 

 1 — s   -         .  ■ 

T^tt#*r  to  K'-nl**  St*»v*?in  *5t.ifr  ^Uroomr.  Sonftt#*  Sf*I**<*t  Cf>mmltt**<'  on  TndlnW  Affaln?*  from 
Korr^^Ht  O^rnrd  find  ^shoc,  re:  proposed  7e:rlsl:itiv**  concept  to  solve  Ak  Chin's  Iranilno-nt 

^'U'^  S:^^orn^^''*G^n\^r*^r>ort  to  S^nat**  r^nrnTnltr****  on  En^^nrr-  nnd  X.-ttnrnl  ResotTrce^*  IndJnn 

Piirt  I  r'Korcstt  I*nn*:.  Hxi n^r»'3and,  nnd  Croj^hmd.  Auck  IS.  31>7.'>.  p. 
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IMS.  bowever.  Dnrlnc  1070  and  1071.  034 .acres  were-  drained  at  about  5123  per 
mcTf.  A  Bureau  official  estimated  current  drainage  cost  to  be  nearly  $^Wper  acre. 

The  Tepont  also  stated  that,  of  tfio  50,r>0O  acre  Gila  Kivc>«cscrva- 
tion  portion  ot  the  San  Carlos  Irrin;ation  Project,  only.  .13,053  acres 
received  water*  The  agricultural  valise  of  those  lands  to  the  tribe  is 
very  important.  These  lands  that  are  receiving  wr.ter  produced  ap- 
t>ro:dmatelv  $4.4  million  worth  of  afrriculturnl  products.  Tlio  BIA  s 
efToi^ts  are  geared  toward  finding  additional  water  for  the  tribe  even 
though  they  believe  that  IMS  would  stretch  ^sistin^  water  supplies 
to  irrigate  substantially  more  of  the  croplands.  ^Tn  spite  of  the  BI^.'S 
belief  that  tribes  would  be  t^luctant  to  accept  IMS,  GAO  found  that : 

In  1973,  t±ie  tribe.  Bureau,  and  Bit  entered  into  an  agrecnaent  to  implement 
IMS  on  tlic  Colorado  River  Irriffatio'n  Project.  „  - 

Bureau  ofOcia^s  stated  that  tbe  tribe  encourajjed  IMS  because  al  .jost  all  or 
its  available  water  was-  bclnK  used  on  62,000  acres  out  of  103,000  acres  or 
Irritable  lands.  IMS  ba»  the  potential  to  stretch  existing  water  supplies  to  an 
additional  28.000  acres  of  reservatipn  land  by  aOUS. 

The  survival  of  Indian  tribes  as  economic  units  in  the  arid  and 
semiarid  Western  States  reqtiircs  the  protection,  of  Indiau  rights  to 
"water  on,  under,  and,  adjacent  to  Indiaji-land. 

The  development' of  viable  agricultural  systems,  gi  axing  economics, 

or  industrial  ventures-depends^n  adequate,  reliable  delivery  .of  water 

from  customary  sources.       t  ,         '  . 

Economic  develoiraient  of  the  western  reserve ti on s  is  inseparable  from  Indian 
'rlsbts  to  the  use  bf  water,  which,  in  turn,  are  thr  ,t  valuable  of  all  the  natural 
resources  in  the  arid  and  wmiarid  reprlonf*.  Th<  <S'  rights  are  the  catalyst  fcr  all 
economic  development.  Without  them,  the  reservar loni*  are  virtually  uninhabit- 
able, the  soil  remains  untilled."  the  minorals  remi^ln'  iu"  place,  and  poverty  ia 
peyvas!ivej.'(Veeder,-3til72.  "p.  175).  -  .    ■  • 

Indian  water  rights  are  inherent  and  reserved  to  tribes  through 
tre.T-ties  and  a<:n*eenients  and  are  r.ot  dt'i  ivod  from  Federal  grant,  ap- 
propriation," or  purchase.  -Tlic  ri-ust  responsibility  of  the  Federal 
Government  includes  the  projection  of  Indian  rights  to  the  use  of 

water.  ""  n-  j 

Th^  States  and  the  Federal  Goyommont.  have  ignored  cstabJishea 
Indian  -wat<>r  rights  under  the  'Winters  doctrine.,  in  Federal  water 
projects. 

The  Government  also  fails  in  its  trust  responsibility  by  not  protect- 
lYi^-Tridian  riirhfs  to  flio  tiso  of  von-tor  f  r  oin  inf rinironiont  by  non-Indian 

'inSividuais  and  the  States.  ,  i'  '  -K 

At  nres.'nr,  thort:'  no  prorrrn-jn  or  >v>t cTiT-atif"  appronr-li  by  the  U)e- 
partmVnt  of  the  Interior  or  by  the  BIA  to 'develop  tribal  water  re- 
s<5urces.  The  rcsponsibllitv  has  bc'on  put  upon  the  tribes  themselves 
to  pi-otcot  their  water  ri<rltts-  bnt  manv  .  ribes  lack  the  expertise  or 
the  funds  to  employ  exports  in  this  field,  Tn  addition,  the  Department 
and'  the  RIA  do  nnt  prot-ide  'nforrnation  to  the  tribes  as  to  the 
intent  and  impact  of  projects  of  the  Bureau  of  Keclamation,  Bureau 
of  I^and  Manarren-ieht.  Corns  of  Fnirineers.  ete..  vrhich  have  an  interest 
in  winter  resource?  afToctinrr  Indian^^.  Thi<  or..-e  airnin  is  an  example  of 
the  conflict  of  intere=r  within  the  Department  of  the  Interior.  - 
■  In  several  suits  no'w  pendinir  boforo  fne  eourt.  the  Department  of 
.Tustiec.  while  elaiming'to  represent  tlie  Indian  elaimant^.  is  arguing 
a  position  oo'ntrai-A-  to  "the  ini  f'-res-ts  of  Indian  v.-:iter  rights.^  . 


The  Bureau  ^of  Reclamation  has  presented  to  Congress  data  on 
ns-ateri-ecovery  in  several  cases  which  is  factually  incorrect.  Xhe-effect 
has  been  the  violations  of  water  rights  of  the  tribes  involved  who 
J^ave  found  their  ctccess  to  customary  sources  of  water  diminished. 

■  KECOM3£E^%T>A-riO^S 

-  The  Secretary  of  Interior  allow  the  tribes  having^  legal  lights  over 
-vat^r  to  develop  their  own  water  codes  designed  to  regulate  all  forms  of 
>ir^ter  risage.  .  , 

:  *:r^ngress  enact  legislation  to  provide  for  an  Indian  trust  impact, 
iit^tement  (as  outlined  in  trust  section  of  this  report)  any  time  Federal 
-or  State  projects  affect  Indian  water  reisources-  ^ 

The  Secretary  and  the  Sureau  of  Indian  Affairs  take  the  -following 
"isictions  or  provide  tribes  with  the  financial. capability  to: 
:1.  Inventory  all  tribal  water  tesources..  ' 
2.  Oomplete.  land  use  sjxrvkys  particularly  to  determine  lands 
'which  are  iir^^able  or  which  can  use  water  for  other  beneficial 
uses*  ' 

3*  Conduct  adequate  engineering  studies  of  the  Indian  water 
resouixres  necessary  *-f  or  litigatioru  . 

4*  JMake  available  to  the  tribes  funds  to  conduct  legal  and  engi- 
neering research  regarding  particular  water  resources  and  to  pro- 
ceed with  litigation  where  necessary. 
Congress  ixLvestigate  litigation  in  the  San  Juan  River  Basin,  the  ]Rio 
Orande  Basin^  and  the  Colorado  itiver  Basin^  and  it  likewise  in vesti- 
gate  the  JVaZton  cases,  the  J5eZ  JB<zy  case,  and  the  Big  JSot^  case  tO- 
tisceftarn  the  scope  of  Federal  conflicts  of  interest. 

Congress  amend  427^.S-C-  666  known  as  the  McCarran  amendment 
to  specifically  exclude  Indian  water  rights  from  its  provisions. 

The  Secretary  of  the  Interior  direct  the  BL^  to  work  with  Indian 
tribes  and  the  Bureau  of  Reclamation  to  (1)  ident^dfy  those  Indian- 
lands  served  by  BIA.  irrigation  projects  which  would  most  benefit  from 
I^IS;  and  (2)  plan  and  provide  guidance  to  implement  HVIS  on  those 
lands. 

2MiyERAX.  ItESOXntCES 

There  has  Jbeeri  a  ^considerable  aTnoiint  of  criticism  about  the  leas- 
ing practices  of  Indian  mineral  resources.  lA.  majority  of  the  ciiti- 
riism  is  aimed  at  the  manner  in  which  the  Federal  Oovermnent 
manages  these  resources,  T\"ell-documented  arguments  have  been  made 
which:  pointLx>^it  that  the  develoT>ment  of  the  non-Indian  community 
hias-been^  in  many  cases,  paid  for  by  the  Indians^  through  their  re- 
sources. Much  has  been  said  about^rhe  source  of  the  problem.  The  ef- 
fort here  is  to  point  out  the  difficulties  and  recommend  a  set  cr  p-r  licies 
to '  design  and  correct  these  unfortunate  circmnstances*-  It  would  be 
helpful  to  briefly  discuss  sorne  important  data  on  the  amount  of  re- 
^oui^es  we  are  referring  to.  -  _ 

In- a  report  to  the  Senate^Committee  on  Energysnd,=^S^a*uraf^^ 
5K>urces  Xthen  Inferior  and  Tnsular  J!l,^^l^^s)^^3js^^  the  Gen- 

eral-Accounting Office  (  G-aLO}llsta*edr-f5SaFSidian  oil  and  gas  reserves 
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amomit  to  appro^dmately  3  percent  of  the  United  States  total  ^f^ve^ 
This  was  bxSken  dow^i  into  40  resei^^ations  in  17  Stetes  The  estimate 
on  oil  reserves  as  of  November  19.73,  was  approxmiately  4^  ^ilhon 
barrels  with  gas  resources  at  about  17.5  trillion  cubic  feet.  There  was 
:also  an  estimation  of  approximately  100-200  bilUoivtons  of  identiEed 
coal  reserves  loca.ted  on  33  reser\-ations  in  11  States.  This  was  approxz- 
»niatelV  7-13  perccnt^f  the  United- Sta.tes. Jjdentified_coa^  of 
1  581  biBion  tons.«=  In  a.  report  bv  the  Federal  Trade  Commission  tliat 
Indian  lands  ha-i-e  the  potential  of  containing  more  than  one-^^enth  of 
the  United  States  currently  minable  coal' reserves.«°  A  brief  review 
of  the  relative  imx>ortance  of  Indian  minerals  to  production  in  tlie 
United  States  would  aiso^prove  helpful-  Data  «:athered  from  a  T-  feLxl? 
survev  shows  that  production  of  coal  on  Indian- lands  in  ISii  was 
1.9  percen^^of  all  Uidted  States  production  which  made  ur>  3o.S  per- 
cent of  all  production  on  Federal  and  Iiidian  lands  The  v^lue  of  pro- 
duction of  oil  and  <ras  on  Indian  lands  was  4.4  percent  of  the  total 
United  States  production.  If  ofli-shore  leases  are  excluded,  the  pro- 
duction value  rises  to  13.6  percent  of  the  total  production  value  on  aU 
Federal  ajid  Indian  lands.  Aside  from  the  major  Indian  energy  re- 
<=ources,  there  are  a -variety^  of  other  minerals  of  considerable  value 
on  Indaaai  lands.  For  example,  phosphate  production  on  xndian  lands 
was  i  9  -percent  of  the  total  United  States  production  which  amounted 
to  Si;  4  percent  on  Federal  and  Indian  lands.  In  1974,  lOO  percent  of 
The  Federal  and  Indiaii  land  uranium  production  was  onlndian  la^ds. 
It  must  "be  noted  t:hat  of  all  mining  on  Federal  and  Indian  lands, 
I>roduction  from  Iiidian  held  resources  was  15.r-  of  the  total.  • 

The  present  policies  on  the  leasing  of  Indian  resources  leave  tribes 
"with  ixiequitahle  agreements.  These  agreements  ensure  that  revenue^ 
'xjceived  from  mineral  resources  are  only  a  fraction  of  wliat  tney 
should  be.  Measured  bv  international  standards,  the  leases  negotiatea 
on  behalf  of  Indians  are  among  the  poorest  agx-eements  ever  made. 

DEFICIE>rCEES  IZS"  CON'TKACTS 

^One  of  the  major  deficiencies  in  Indian  lease  agreements  is  that 
rovaltv  rates  are  usually  too  low  and  fixed  in  dollars  per  umt  of  pro- 
duction of  the  resources  which,  of  course,  ignores  increases  value 
-  rather  than  percentage  of  value,  which  increases  income  as  mmerals 
increa*^  in  value.  In  If  our  out  of  the -five  2>ravajo  coal  leases  consum- 
mated between  1957  and  196S,  the  royalty  was  fixed  between  $0.1  o- 
?iO.?175  a  toil.  Since  then,  the  average  value  per  ton  of  coal  rose  ft-om 
S4.67  (1968)  to  ?18-75  Cl975).««  There  is  no  simple  way  to  chang^  these 
inequitable  terms  because  there  are  ho  adjustment  clauses  m  the  leases, 
and  the'-leases  are  for  10  years  "and  as  long  hereafter  as  minerals  are 

.  «F^C.:BS^a«  of  ComiMstltlon.  1075  "Report  to  the  Fr-deral  ^ade  Co^.ml^si^^j>-a  Mln- 
eml  I-;^nff  Indian  LJindS/*  str.ff  report,  Jame;*  nick,  prlniarr  author.  Octot>or  IP.^- 

^■D^^T^^'s^itS'  £^  r^jnls  T-  Wells.  lS-c?^t2atlna-  Third  Wor7a  Mlporal  A^reeroent^ : 

«Eieirntt-sV  Offl^  ot  the  I*resldent.- Council  on  Wage  and  Price  Stability,  A  stnrjy  of 
Coal  Prices,  a.  stalT  report,  ^far.  16,  lOTO.  p.  3  < . 
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produced'  in  paying  quantities,- •  The  royalty  is  arguably  fixed  for  the 
life  of  the  deposit- ,  Some  tribes  have  attempted  to  negotiate  royalty 
rates  in  spite  of  the /B  LA  written  leases.  The  Crow  Tribe  was  successdfui 
in  forcing  the  rate  of  coal  from  the  originally  offered-ii  cents  per  ton 
to  17.5  cents  per  ton.  A.s  a  general  pi^ciple,  in  a  line  of  inflation,  a. 
fixed  price  contract  for  any  commodity  is  a  poor  contract.  Even  if  the 
-relative  priee-<>f'var-eemmod4fry  doe  not^rise-in-xela^ 
goods  over  time,  the  general  rise  in  the  price  level  will  hurt  tribes  with 
tixed  rates  per  ton  rather  than  percentages  of  value.7*^  In  a  review  of 
15  coal  leases,  from  3  tribes,  12  had  fixed  royalty  i^ates/ while  only  3  had 
royalty  rates  based  on  the  selling  price  of  the  ooali  Although  XJSGS^ 
in  1971^  changed  its  policy  of  calculating  royalties  based  in  fixed 
amounts  jper  ton  to  i>ercent  of  seUing  price^  they  /approved  royalty 
rates  for  leases  at  17.5  cents  per  ton  without  recommending  percentage 
i-oyalty  rates.^^.  /    /  . 

COAX.  HEASE  ACKELAGE  j.TZ!>Jcrrj^T^o:s! 

Tn  reviewing  15  leases-,  it  was  discovered  thav*  10  were  in  excess  of  the 
2^60-acre  limitation  mandated  by  25  CFH  Sa7U9(b)  and  §  172.13- 
I)ecisions  on  size  of  leases  must  be  determined  py  tiie  tribes.  It  is  noted 
that  for  coal  development  to  be  profitable  the  size  of  the  lease  has  to- 
be  greater  than  2.560  acres.*-  It  appears  that  a!  re^acw  of  the  acre 
limitation  must  be  done.  /  / 

*      .       ^  /        /  '  - 

^^TFOKCE^rEXX    OF-  rKOVISlOT    OK-  CO^rXItACXS 

The  BXA  and  XJSGS  are  charged  with  the  responsibilities  of  en- 
forcing Indian  mineral  lease  provisions.  T;r^ere  ,is  considerable  docu- 
mentation that  such  enforcement  is  not  talcing  place.  There  has  been 
a  failure  to  require  full  compliance  with  iilformation  provisions  of 
exploration  permits.  The  USGS  has  tlie  respo^nsibility  of  perform- 
ing gas  and  oil  well  site  inspections  for  lease  compliance-  The  inspec- 
tions include  drilling,  producing,  abandonment,  and  meter  proving 
inspections.  It  has  been  found  tliat  only  a  very  small  ^percentage  of 
required  inspections  is  being  carried  out-'^-  - 

It  has  been  found  that  significant  amounts  of  royalty  paynients  were 
being  received  late.  In  fact,  of  the  survey  that  was  performed,  onlv 
one  tribe  was  properly  enforcing  its  lease  provisions  adequately. 
comparison  of  royalty  payments  on  the  Osage,  Uintah  and  Ouray,  and 
Jicarilla  Keser\'ations  for  :i  3  month  period. in  1074  fellows:  • 


Reservation 

Payments 
examined 

Lste 
payments 

Percent 

l3tO 

0»£9«  .  ^  ".r---  

JicariIIa^4  '  

    A,S2i 

    60 

___    60 

13 
42 
28 

0.3 
70.0 
45.7 

T*t*opo|*a75<,  A  paper  prcp^r^^fl  for  Taslc  P'orr^e  Xo.  7  K<?seirc-nt;on  and  I^*»sr>urce  Development. 

Am*>rlcnii  Indfnn  Policy  AicvleTr  Commlspion.  Wnsninjrton.'D.C.  May. 

■^^TTJS?-  Comp.  Gen.,  report  to  ?;**nnte  Oomniltt**^  on  In^orlor  nn*!  Tn«nlnr  AfTrjlr^.  Tncll.m 
^TntiTrtnT  jRt 3oiirce*i.  Prurt  II  Coal,  Oil.  On>4,  WnsliinirtJ^n.  r>,C.  :  OAO,  Mar.  31*  aOTG. 

■^'XMd..  p.  24. 
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f   The  liiss' to  ^^t^  I*or  example,  iii  a  review^  of 

-prod^  leases  done  over  a  14r-month  .  period  on  one 

\ces^ri^itS&^  that  over  $270,000  in  royalty  payments 

'were  i  to  Xl::  nio^fiis  late^'  3f  the  1^  percent  late  charge  pi^vision  were 
it  wb  tribe  wonld  rec^ve/  an  additional 


^$6,000:  Tliat  $2TO,00O  invested  for  i  -yeair  at  a  conseirvative  6  percent 
.Iratfe  productid  $16,200  anditional  income  to  the  tribe*^^ 

^  eontracts  requires  reviews  and  audits -^of  lessees., 

THe^  requirements  are  not  -bein^  performed-  USGS  i  regulations 
reqinre  lessees  to  submit  reports  whic^  include  reports  op  operations 
listing  various  actionsL' These  reports,  for  the  most  part,  ajre  not  being 
submitted*  jMiany  postaudits  are  not  being  performed*  In  one  area 
of  the  review,  only  5  percent  of  the  past  audits  were  bein^f  performed. 
The  benefits  of  such  audits  are  significant".  In  that  samejarea,  over  a 
2--y^ir  :p^  additional  $798,000  was  collected,  through, 

atidits^'f'  The  functions  of  reviewing  and  auditing  require  auditors^ 
and  reviewers,  which  xeonires  funds  to  be  expend^jiC  In  J  view  of  the 
fact  that,  significant  benents  can  be  received  with  ad^quat^  reviews  and 
audxts,>it  would  be  appropriate  to  put  greater^  effort  ih  mis  area- 

Ertfor<»ment  of  lease;  provisions  for  hiring  are  to  a  lar^  extent  not 
-done.  The  reason  is  that  the  tribes  and  thelBIA  are  ii^Mtble  to  deter- 
ihine  the  effectiveness  of  Indian  preference  in  hiring jgro visions.  Only' 
in  a  few  cases  were  there  procedures  which  .reqtjni^ed  the  lessee  .€o  - 
report  on  their  employment  of  Indians  in  the  Indian  communilrpl  If 
procedu3res  were  established  for  enforcement  of  p^f erence  provisions, 
the'ixibes  and  BIA  would  better  be  able  to  determine  the  effTO 
of  such  provisions.  Indeed,  where  such  procedures  were  esfaaiblished, 
there  was  substantial  l^dianjemploymen^  in  the  minerals  ind5sSy^, 
was /theicase  on  the  Ivavajo  Nation  where  enforcement  pzx>c©dures  liad 
been  established.  In  that  situation  of  the  l,3i3people  who  were  em- 
ployed in  the  coal  industry,  712  were-Indian,  The' total  aibtuiai  earn- 
TOgs^  in  that  sitixation,  were  approximated  at  miUioiv  lu  other 

cases,  because  accuratei  figures  on  the  number  of  people  employed  were 
noti  available,  it  was  not  possible  to  determine  the  number  of  Indians/' 
employed  in' the  mineral  industry;  however,  indications  were  thstt 
TTidian  employment  in  tlie  industry  was  miniroal.'^^  y 

SZNTOnCESfcTErNTr  OF  FR0VISI0:N"S  DEOR  EECr.A^rAITO^  / 

The  tribes,  BIA,  State  and  local  agencies,  and  USGS  are^'^all 
involved  in  reclamation  activities  oh  Indian  lands-  ]!V£onitot*ing  of 
xeclamation  on  Indian  lands  activities  is  the  responsibihty^^f  IJSGS 
The  responsibilities  of  USGS  in  tliis  area  are  not  outlined  in  the 
CFK,  although  they  are  discussed  in  varlo'iis  sections.  There  are  no 
formal  ag^r^eements  among  the  different  organi^tions-  to  coordinate 
these  activities.  The  result  is  th.^c  each  organization  is  operating 
independently."'  r 

^  n>ld-,  p.  3T»  _  . 
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Indians  Kve  unable  to  prevent  en vironine©taV  de^-adation  resulting 
from  development  except  tliTOiiffb  the  very  cuynbarsome  niechanisinof 
tlie  National  Environinental  Protection  Act.  KEPA's  main  contribu- 
tion is  to  cause  delav.  A.  tribe  may  wish* to  control  the  form  of  develop- 
ment rather  than  to  delav  it :  vet.  -^x-xthout  the  opportmnty*  to  bar^m 
effectively,  the  tribe  cannot  impose  the  controls  it  wants  or  extract  a 
higher  royalty  in  return  for'  not  imposinjr  the  controls.* »  It  may  be 
too  earlv  to  know  how  much  £tren*rth  tribes  can  put  m  codes  con- 
trolling'developnient,  particularly  on  leases  which  already  have  been 

signed-         "  - 

'fH  K.  i>rmATio>r  of  leases  ake  too  1-02^0 


N'earlv  all  can  be  indefinitely  extended  if  production  is  occurring. 
Hie  provisions  for  redetermining  the  rental  rates  are  usually  weak. 
The  extension  provision  results  from  the  Omnibus  Mineral  Leasing 
Xct  of  May  11,  193S  ('2i>  IJ.S.Cl  §  ->06  a-f  ),  which  states  that  minerals 
may  be  leased  "*  *  *  for  s.  term  not  to  exceed  ten  yeai^  and  as  long- 
thereafter  as  minei^ls  are  produced  in  paying  quantities,-'  The  limit  of" 
10  years  Is  contradicted  by  the  possible  indefinite  extension  of  time. 
Hiong-lived  leases-  accentuate  the  low  price  pi-oblem  identified  earlier^ 
In  a  time  of  general  inflation,  a  fixed -price-per-t on  paj^ment  can 
become  a  very  small  share  of  the  total  income  from  a  particular  min- 
eral;  production  activitywi:>Fdr  percentage  -royalties,  should  the  usual 
landowner's  share  drift  upward,  over  a  time,  a  tribe  with  a  long  lease 
would  lose  relative  to  those  with  sliort  term  leases,''-^. 

Long  term  leasing  pToblcms  can  be  avoided  if  terms  could  be  re- 
negotiated periodically-  Some  leases  contain  provisions  enabling  the- 
Secretary  of  Interior  to  redetermine  .royalty  rate^  and  other  provisions 
of  «,  lease  every  10  years.  But  such  leases  rarely  contain  a  method  by 
which  a  tribe  can  force  such  Secretarial  action  .by  not  defining  the- 
reasons  which  require  redetermination  of  lease  terms. 

[Mineral  development  invariably  increases  tlie  population  of  non- 
Inclian.'%  on  or  near  a  reservation,  ei*eat  in  or -political  <iifficu]ties  for  the- 
tribal  frovemment  and  cultnral  problems -for  the  Indians.  Tribes  wish 
to  be  able  to  reach  a  reasonable  accommodation  with  the  non-Indians 
Avho  move'in^  but  are  unable  to  do  so  if  they  cannot  set  controls  which 
are  widely  known  from 'the  very  ai-rival  of  the  new  residents.  A.n 
alternative  in  some  cases  is  for  Indians  to  provide  tlie  labor  for 
clevelopinjr  the  minerals*  Although  training  ^O^y  entail  some  costs,  the- 
tribe  could  exchan«re  rental  receij^ts  for  trainm<]:  opportunities  if  it 
colli d  bargrain  e fleet ively.  If  they  could  clioose/some  tribes  might  wish 
to  impose  environmental  control^>  and  workplace  controls  which  lower 
the  monetary  return,  while  otlier  tribes  may  prefer  to  maximize  the- 
nionotar\"  return,  T^n fortunately,  tribes  now  receiv*e  low  n^onetarv  re- 
turn ^idthout  any  of  the  otlior  controls  eitiici-.^*^ 

sup«i»  note  " 

Supx^  note      Indian  Xatural  Re<fourc<;s,       4S.  - 
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•  Most -of^  the  prcblem  areas  5denti:Sed  earHer  come  ai>but  be^  of 
tl»  /weai:  begiiming:  position  of.  tribes  in  relation  to  the.  potehtial  re- 
i^iExrce-deyelopers.  y  - 

:  -^jr«>sper  analyzed  the  reasons  underl3rin^  tlieke  ineqtCitable  l^ases.s* 
^^e^reasons  are  nmnerons,  F'lrst,  neither  the  Indian  people  nor  BIA 
omcials  po^ess  adequate  information  on  tlie  size  of  deposits,  th^.  co^s^- 
of  exploratioii,  costs:  of  production,  and  market  prices.  The  BlA:  has- 
nerer  carried  out  a  complete  -topo«n-aphic  or  \ge67c^c  mappii%  of 
mbel  land&  BIA  does  not  have  the  expertise.  Tlie  TTnitetl  S^tes 
Creoiogtc^  Service  (USGS)  is  supi>6sed' to  advise  the'BUL;  ho^w- 
^      ^  "work  have  never  been  appropriated  to  pemi^ 

this.tp  be  done.  .Xhns,  it  is  inipossibI<?  for  tribes  to  piit  a  value  on  theiK 
resources.  Second,  the  BIA  does  not  employ  personnel  ^ith  the  skills 
necessary  to  imd^rtake  negotiations  e\'eii  if  the  data  was  available.  For 
^^^^P^®'  ^^/^^  Xavajo  Area  Office  does  not  employ  a  ideologist  or 
mining  ^engiheer^  nor  is  there  a  procedure  for  BIA.  personnel  to  e±- 
oiajage  information  with  other  BIA.  officials  who  are  conducting  sim- 
ilar negotiations.  BIA.  in  TVasliiiigton  opposes  such,  exchange  of 
information- sayir^  that       *  *  tribes  may  believe  that  what. has  been 
obtained  on  one  reservation  could  be  obtained  on  their  Tei5ervation 
watiuMit  giving  consideration  to  differinsr  circumstances  *  *  «  also  it 
wptQd  be -difficult  and  expensive  to  establish  a  system .-'  ^^ 
.  I^rd,  bargaining  power  in  lease  negotiations  is  reduced  because  of 
mordmately  long  capricious  delays  in  the  approval  process.  For  ex- 
ami>Ie,  in  January,  1973,  the  Kavajo  Xation  sent  out  25  invitations  for 
ura?nuin  exploration-  By  January,  1974,  they  had  determined  that 
IBxxofn  bad  made  the  best  offer  and  entei-ed  into  a  flexible  agreement- 
A.ccording  to  the  agreement,  after  a  -deposit  is  ;found,  the  J^'avajos 
can  i  choose  rwhetber  they  want  to  receive  a  negotiated  rovalty  or-  a 
,49  j>fercent  working  interest.  The  Xavajo  Xation  requested  Secretarial 
approval  of  the  agreement.  In  turn,,  on  April  2,  1974,-  the  Commis- 
sioner of  Indian  affairs*-requested  the  Xavaio  area  director  to  under- 
take an  environmental  iinpact  statement  which,  was  finallv  initiated 
in  January,  1976.  Meanwhiile, 

^tary  of  the  Xnterior  determined  .that  there  was  no  reason  for  the^ 
Secretary  not  to  ai>prove  the  lease  a^eenrtent.^^  But  this  determinatioii 
had  no  imihediate  impact*  For  the  lease  was  not  approved  until  Janu- 
ary, 1977.  The  3-year  delay  cost  the  Xavajos  $1,642,500  in  unpaid 
interest.^  V         .  . 

Fourth^  tribal  bargaining  powe^  is  weakened^ by  Stare  taxation  of 
non-Indian  mineml  developers.  State  taxes  on  Tnineral  production 
(severance  and  sales  taxes)  fall  upon  the  owners  "rather  than  the  de- 
velopers^  of  the  resources*  The  developer  passes  alon«:  his  taxes  to  the 
o  wxitifs  in-the  ^d^>rm  of  lower  xoy alties*  The  developer  does  this  by 

«'Supra^  note 

■■  Saprsu  nore  7,  23.. 

^^morandunx  from  Ti^ok  W.  0:irlf»nn,  j\,«7ct-.  55e<^. '  Tor  Kn*»rff-r^  ^  MiT>*>n»l5i  r  SnM#vrt : 
**Flna42clAl  AnaJy^lM  of  -fh^  I>TTH>oi»f><i  Xax-nJo-PIxxon  T'rjinlnm  l*rosT>«tli]c  aBd  '^ilnlnc- 
Prorposai-  n^t.  ot  ttoe  Interior.  Wa«bSnci:on.  X>.0..  Mar.  lO.  1975. 

^*L'I^rralne       Itnfflnjc,  Xfc^aio  Mineral  Ajrr**^ment*r.  a  pap*»r  d^Iivored  at  annual  meetrnir 
orSastem  l^kronoxnlc  Association,  EartTord,  Conn.vApr.  X4*  1977*  p, 
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including  State  taxation  when  he  calculates  his  expected  profit.  The 
lai^r  the  tax,  the  smaller  the  royalty.  Most  often,  taxes  exceed  royal-  , 
ties.  For  example,  on  the  Crow  Eeserv:ition,  the^  Montana  State  tax 
revenue  received  from  private  mining  operation  amounted  to 
$3,988424.for  the  period  of  Julv  1975  to  March  1976.  During  the  same 
periodTtlie  tribe's  royalties  were  $li>70,530.  A  State  tax,  upon  mineral 
developers,  is,  in  fact,  a  tax  upon  Indians.  Indians  do  not  botl],  tax 
and  receive  royalties.  Usually,  they  just  receive  royalties.  The  differ;;  ^ 
ence  between  the  two  is  ii}iportant  from  a  company's  point  of  yiew.^^= 

Depending  upon  how  Federal  tax  laws  treat  tribal  taxation,  it 
mi<rht  be.possil/le  for  a  commiiy  to  deduct  a  tax  fromits  Federal  tax 
rather  tlian  from  its  bef ore-tax  income.  r  " 

To  inu.strate  this,  consider  a  $500,000  annual  royalty  cl^arge.  A  com- 
pany deducts  it  and  pays  taxes  on  the  remaining  profits — for  ex-  ■ 
ample — at  a  40  percent  rate.  Conveiting:  the  royalty  to  a  tax  means  that 
before  tax  income  would  rise  by  the  $500.000 :  the  company  would  pay 
40  percent  of  this,  or  $200,000,  in  increa.^dtaxes.  But  the  company  now 
deducts  the  tribal  tax  of  $500,000  from  its  now  higher  Federal  tax.  Tha 
result  is  that  tlie  company'.^  total  after  tax  income  rises  bv^ $300,000. 
The-company  would  prefer  paying  a  tax  rathr^r  than  a  royalty,  and. a 
tribe  could  bargain  for  a  higher  cash  retnir*  from  taxation  thiin  from 
rental.^  '  ^  /  '._ 

■  Fifth,  Indian  tribes  and  Indian  individual.-,  as  tribal  members,  con- 
tinue to.  have  difficulty  obtaining  credit.  Access  to  credit  would  im- 
prove the  threat  by  Indians  to  perform  development  themselves  i-ather 
than  in  conjunction  witli  outside  developers.  With  the  verv_  large 
capital  requirements  of  some  mineral  development  methods,  this  con- 
straint may  not  be  relevant :  even  if  tril)es  were  as  able  as  anyone  to^ 
get  Ijredit,  they  could  not  finance^a  large  coal  development.  EvenTflic 
energy  corporations  enter  consortiums  and  use  Government  guarantees 
to  n.ssemble  the  renuired  financial:  backing.  Access  to  credit  would 
pnabie  a  tril)e  to  hold  out  during  a  negotiation  by  decreasing  its  need 
for  cash  from  a  lease.^-  Access  to  capital  could  also  improve  access 
to  information. 

.Finally,  the  tribe's  bargaining]:  position  is  weakened  by  the  fact  that 
mineral  revenues  constitute  an  important  source  of  tribal  income.  Fo^ 
example,  in  1^75,  TO  percent  of  Xavafo  tribal  revenue  was  generated 
from  minei^l  leases.  Thus,  the  Xavajo  tribal  government  is  not*  m  a 
position  to  cancel  leases,  or  even  refuse  to  negotiate  new  leases  if  it 
grants  to  mainta^in  its  administrative  and  service  functions.  Thus,  fiscal 
necessity'  dictates  the  rate  of  resource  exploitation. 

>' 

•    ■  ^^:w  fohms  of  agreemxxts 

Until  the  early  1960's,  most  Third  "World  Countries  were  in  a 
similar  position  to  Indian  tribes.  Unlike  Indian  tribes,  however,  t)iey 
have  been  able  to"^shift  the  balance  of  power  and  in  doin^  so  have, 
secured  a  larger  share  of  mineral  income.  Their  increased  leverage 
derives  from  their  newly  asserted  sovereignty;  from  the  growing 


»  Snpra,  note    p.  47, 

nrfd-,  p.  48. 
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Apolitical  awareness  of  theirv citizens;  from  tiie  entrance  of  new  trans- 
national corporations:  and  lastly,  from  tiie.tltreat  that  tiiey  will  de- 
\veJop  tlieir  themselvesl"  Tidrd  World  Countries  were  able 

;to  switrfi  from  fixed  royalties  ix>  royalties  based  on  a  percentage  of 
^xrjfcl^i^^  of  tbe  exploited  resource,  supplemented  by  income  taxes  on  tbe 
,€2CTnpany  profits.  Tbey  bave  also  been  experimenting  wiiii  new  forms 
^  of  agiieements  sucb  as  joint  ventures;  production-sHaring^  and  service 
ccmtracts.  TTnder .  a  ^oint  venture,  tbe  country  sbares  expenses  and 
profits  ^ratber  tban  receiving  a  royalb^IJnder  production-sbaring  or 
service  contract*  tbe  foreign  firms  obtain  no  pwnersbip- interest,  and 
•  tbe  resource  owner  is  able  "to -retain  control.  In  production-sbarin^ 
agreements,  tb€f  country  and.  tbe  firm  sbare  output  in  predetermined, 
proportions.  TJnder  a  service  contract,  the  country  merely  purchases 
services  from  tbe  firm  reimbursing  it  for  actual  costs.  -A^dditional 
payment  to  tbe  firm  based  on  profits,  in  some  cases,  is  given  to  en- 
coura^  efficiencv.  /  / 

TT^fiift^Ti  tribes  nave  not  been  able  to  enter^ joint  ventures  because  of 
tbe  capital  required*  However,^tbere  are  indications  tbat  energy  com- 
panies are  willing  to  go  into  joint  ventures  witb  tribes  for  development 
of  tbeir  mineral  resources.  Participation  agreements,  may  be  very 
attractive  to  tribes^  but  a  tribe  going  into^  50—50  partoersbip.  sboiild 
take  precautions  to  insure  tbat  tbeir  participation  is  not  superficial: 
in  nature^i  and  they  assure  tbat  tbev  have  an  effective  role  in  manage- 
ment decisions  within  ^the  operating  company.  The  experience  of 
developing  nations  in  joint  ventures  where  the  mineral .  companies 
pay  all*  exploration  and  development  cost  has  been  that  the  companies 
usually  ^demand  tbat  the  ^^ovemment  not  tax  prod.:rtion^  Some  of 
these  countries  were  surprised  to  leam  -that  they  had  ^  ^-^^d  them- 
selves of  potential  earnings  by  giving  up  their  tax  ri^^ht^  This  la  usually 
true  where  the  ratio  of  loan  capital  to  equity  is  relatively  low  and  most 
of  the  mojiey  goes  to  repayment  of  debts.  One  very  important  factor 
is  access  £b  ■  information  about  tbe  operation  of  production  and  the 
technical  know-how  to  interpret  all  of  the  teclmical  data  that  ca:  ne 
witb  sucbr  responsibilitife.  There  are  two  problems  which'  ':re 
central  to  joint  management  control.  One  is  making  sure  tbat  the 
tribal  managers  get  all  the  necessary  data  to  make  £he  best  decisions 
and  the  other  is  in  trying  to  decide  which  issues  they  should  -  direct 
tbeir  efforts  to. 

One  tribe,  the  Blackfeet,  has -entered  into  a  service  contract  where 
the  contractor  has  no  ownership  or  equitable  interest  in  the  lands  or 
minernls  produced  nor  a  leasehold  interest  in  the  mineral  estate.  All 
production  is  owned  by  the  tribe.  The  contractor  owns  tbe  equipment, 
and* advances  funds  for  exploration  and  jorbduction — recf jiving  repay- 
ment from  the  production.  The.  tribe  red&ives  a  one-sixth  royaSy  ;  and 
50  percent  nctprofits  after  the  contractor  has  recouped  hi<i  costs.  I^e 
contractor  receives  tbe  other percent.  ^ 

-Alt  the.  same  time,  while  joint .  ventures,  production-sharing  and 
aerviC43^contracts^~woiild~  aHow  'more~ljadian  control  over  resource  de-^ 
velopment,  they  might  not  always  increase  resource  retums*^  The 
 =   '    '  -  .  \  .  ^ 

■*CL*  mas^Alyttndro  ^Intematiooal  Markets  for  Sxliaxistlble  Hesonrces,  X^ess  I>evelope<l 
CoizDtrtes*  and  Trnnsixiatlonnl  Corporations"  Center  I>l»cusslon  I^^iper  Xo,  25G  £kronoinfc 
Grorvrth,  Center.  TTale  Calverslty,  Oecember  1976.  "  / 
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potential  benefits  "from  these  a^ements  are  subject  to  mor^nsk  than 
■Cre  the  returns  from  a  rovalty  a^ement.  For  example,  under  a  joint 
venture,  the  tribe-  risks  losing  its  equity  capital  if  no  discovery  is 
made  or  if  substitutes  ai^e  developed.  Ajcid  while  production^sharin^or 
service  contradts  are  not  subject  to  this,  these  agreements  yield  higher 
revenues  only  ifv  carefully  mohitored.  The  Blackfeet  Tribe;  will  have 
to  verify  the  actual  amoujit  produced,  the  actual  costs-  incurred,  and- 
the  selling  price.  Tfeus,  these  new  agreements  req^uire  the  us^  of  scarce 
tribal  capital  and  technical  skill  and  kno\vledge. 

It  should  be  emphasized  that  service  contracts  have  one  important 
advants^  over  rovalty  agreements  and  joint  venture  and  that  is  the 
non-Indmn  firm   acquires  no   taxable  interest  m  Indian  land  or 
mineirals.®®  -  ' 

TBXBAI.  GOALS  A2vD  ajLl-N  iilltAl.  nEVELOyMEX  X 

Alineral  development  can  provide  improved  oppdrtunities  for  prog-- 
ress  toward  self -sufficiency  where  agreements  allow  fuller  participa- 
tion through  increased  jobs  and  income,  expansion  of  local  market?, 
and  improvements  of  the  infrastructure-  But,  at  the  same  time,  tribes 
must  be  allowed  to  control  the  unwanted  side  e:ffects.  Environmental 
de'Tadation  and  the  rapi(f  influs  of  non-Indians  to  the  Indian  com- 
mmiity  can  negatively  affect  undesirable  outcomes.  Tribal  govem- 
'mcnts  must  be  free,  to -balance  benefits  and  costs  and  choose  the  rate 
of  mineral  development  which  will  support  their  aspirations. 

Tribes  have  been  unable  to  develop  their  own  resources  ae  a  result 
of: 

1-  lack  of  control  over  the  resources: 

■2.  Ifiuik  of  technological  expertise,  and  skilled  labor ;  and 
3.  lack  of  capital.  '  * 

.  The  BUL  has  seldom 'attempted  to  assist  the  tribes  in  tribal  develop- 
ment of  their  mineral  and  petrochemical  resources.  Hather,  its  in- 
volvement in  resource  exploitation  has  consisted  largely  of  arranging 
leases  of  Indian  land  including  the  mineral  contents  to  -major  petro- 
chemical and  mining  companies  at  questiop  a^^ggates. 

Indian  people  are  losing  valuable  non-renewable  resources  to  coxpto- 
rate  developers.  The"  return  to  Indian  individuals  and'  tribes  is  mini- 
mal. The  most  valuable  development  asset,  of  many  tribes  is  being 
wasted  for  them.  '  ,  .  * 

Tribal  goals  of  self-sufficiency,,  income,  jcrbs,  and  environmental 
protection  are  the  fundamental  prioriti^  which  should  be  addressed 
in  any  decisions  about  use  of  resources.      '  "    -  - 


RECOikr:vcE>rr>ATio>rs 


T'hr  C orrvmisslon,  Tec<>7n7n^nds  tJvat : 

(1)  Consress  provide  the  United  States  Ooological  Siir\'cy  ond  the 
Bureau  of  2tlines  with  the  funds  necessary  to  compile  mineral  inven- 
tories of  ^1  "trxbal  lands.  These  inventoriesshould  be -field  geologicai- 
suiveys  using  Indian  people  .as  trainees.  The  results  should  be -con- 
fidential to  tfie  tribes. 


\ 


o^A,  ZIontz.  Indlnn  Self-X>cter:riliia,tloTi':'>»ew  Patterns  f  or  ^Ilacral  Development.  Tnsttttrte 
on  Indian  lL»an<J  -nevelopmiPtit — -OW.  Ga.s.  CfofU  and  Other  Mineral.*?  orjranlzed  by  Rocky 
Mountain  Mineral  Law  Fotrodat^pzu  Tucson,  ^Vrtz.,  jvpr.  1-—.  19T7,  paper  13. 
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(S)  Congress  provide  the  I>iTisioa  of  TrilMtl  Rescm^  Develojmient, 


•  by  the  affected  tribes^  These  experts  Tsecwild  be  at  the  disposal  of  TTidinTi 

'  \  ^ 

(3)  -The  Bureau*  of 'Indiaipi  Affairs  discontinue  outdated  royalty 
-  agreements,  lengthy  lease  periods,  no  readfustment^  clauses,  vague^ 

employment  and  environinnetal  clauses,  and  waivers  from  tribal  taxa- 
tion. Title  25,r^^ons  ITl  and  177  of  the  Code  of  Federal  ^eo- 
lations, should  Sj^ce.  clear  that  stltematives  exist  to  the  outdated  lease 
agreement  pireslwly  in  use.  \ 

(4)  Congress  provide  funds  to  the  Department  of  Interior  to  efceit^- 

:  tively  monitor -Indian  mineral  agreements  and  insure  that  productioi^ 
is  ^^tccurately  reported,  royalties  and  other  fees  promptly  paid,  em- 
ployment and  environmental  provisions  honored.  Monetary  penalties 

-'he  imposed  for  noncompliances  '  . 

(5)  Confess  provide  funds  to  set  up  a  low-interest  loan  fund  to 
aid  those  tribes  who  wish  to  engage  in  joint  ventures. 

•  (6)  Oongress  provide  legislation  to  prohibit  any  State  taxation  of 
non-Indian  mineral  developers  in  their  transactions  with  Indians  with^ 
in  the  tribal  lands.  ^ 

(7)  If  the  tribes  decide  to  enter  joint  ventures,  agreements  with  de- . 
velopers,.  ownership  and  control  of  minerals  and  processing  be  kept  in 
Indian  hands^.  Contracts  for  work  on  technology  purchases  would  be 
examples  of  such  agreements.  Funds  be  made  available  for  tribes  to 
employ  legal  counsel  and  geological  experts  to  aid  them  in  their  min- 
eral contract  decisions  whenever  possible. 

(8)  The  U.S.  Grovemment  make  available  technical  assistance  and 
teaching  persoxmel  in  geological  fields  so  that  Indians  can  learn  to  be 
surveyors  f  6r  their  own  tribes. 

(9)  T&e  present  laws  be  amended  to  insure  tribal  control  of  the  de- 
velopment of  Indian-owned  natural  resources  including  water,  coal, 

oil,  uranimrr,  gravel  and  clay,  and  all  other  minerals.  'iKie  laws,  once 
amended,  shoiud  be  flexible  enough  to  allpw  the  tribes  to  determine  for 
themselves  the  best  form  of  organization*  which  will  enable  them  to 
control  development  and  realize  the  maxiinum  financial  returns  from 
the  development  of  their  natural  resources.  -  r 

<10.)  Title  25,  sections  1^1  and  Wj  of  the  Code,  of  Federal  Regula- 
tions, should' make  clear  that  alternatives  exist  to  the  outdated  lease 
agreement  (contracts),  most  immediately  with  regard  to  the  develop- 
ment of  coal.  Keel amation  regulations  also  be  clarified. 

(11)  Congress  amend  the  Freedom  of  Information  Act  to  exenipt 
tribal  proprietary  rights  from  its  application. 

SxntA^sr  ILesotjrces 

— 3Efeqnssi€HEi^-of--humanr-reso  — 
center  around  such  issues  as  idleness,  nr\  employment,  and"  welfare. 
Depending  on  whose  figures  are  accepted,  30-70%  of  Indian  adults  • 
are  described  _^as  unemployed.  And  implicit  in  these  descriptions  is 
both  a  moral  judgment  and  a  fatalistic  acceptance.  '  \  ' 
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But  of  course,  the  human  resource  question  can  be  approached  from 
the  opposite  standpoint.  The  larjre  number  of  people  unemployed  can 
be  viewed  as  a  po^tivc  factor.  They  can  be  described  as  a  large  labor - 
j>ooL  Tliey  can  be  viewed  as  a  i>otent2al  resource  for  development,  3  ust 
as  minera]2--a4d  timbc^rrare  potentiai-«ftsources  for  development. 

Al^Hvaliu^»dto  is  the  fact  that  the  Size  of  this  Indian  labor 
pool  is  unknown-  BIA  statistics  with  respect  to  the  number  of  un- 
employed cn  Indian  re5>ervations  are  based  on,  at  best,  arbitrary  cn- 
.teria;  at  worst,  impressionistic  judgments  by  local  agency  personnel. 
Examination  -of  BIA  unemployment  data  for  lOe.7-1075  did  ^ot  re- 
veal any  consistent  pattern.  Of  the  2S  reservations  with  comparative 
data;  unemplovnient  rates  for  IT  were  actually  lower  ui;  196  (  t-b^ 
in  1975.  In  the"  remaining  11  cases,  unemployed  had  declined  m  19 
The*  pattern  of  increase ^and  decrease  is  so  erratic  that  no  attempt^was 
made  to  correlate  them  with  successive  increases  in  investment.  A. 
further  deten-ent  to  coi-relation  was  due  to  unreliability  of  the  data 
base.  The  BIA  Labor  Foi;ce  statistics  are  compiled  on  an  annual  basis 
bv  the  agencv  or  area  ofBce.  The  agency  does  not  take  a  household 
survey  to  establish  these  figures  but  merely  adjusts  the  previous  year  s 
fi<nires  to  reflect  anv  changes  it  thinks  may  have  occurred.  The  I3u- 
reau's  justification  for  lack  of  accurate  statistics  is  twofold.  (l)_lt 
claims  lack  of  personnel.  '(2)  Its  response  through  its  representative 
is  sufficient,  "Wliat  good  are  accuratie  statistics .2"  ^ 
It  is  disheartening  that  there  is  no  determmation  -on  the  part,  of 
BIA  officials  to  accurately  document  the  situation.  If  accurate  un- 
emplovment  figures  are  not  collected  f  i*om  year  to  year,  how  can  one 
jud«-e  the  effect  of  Government  progi-ams,  particularly  manpower  pro- 
o-rams?  Good  statistics  are  not  ends  in  themselves  but  invaluable  to 
evaluation  of  Federal  programs  and  policy*.  Indian  income  and  em- 
plovmcnt  statistics  are  used  by  the  Department  of  I^abor  to  deter- 
mine Indian  fund  allocation  under  the  Comprehensive  Training  ana 
-Employment  Assistance  Act.  The  officials  administering  this  program 
know  the  U.S.  Census  Bureau- fitrures  nn-  BIA  figures  are  unreliable. 
"Nevertheless,  they  are  unable  to    ollect      •  'r  own  data  and  so  rely 
"on  Census  and  BIA.  There  i-  no  -xcuse  fo.     asing  Federal  program 
planning  and  fundin^r  on  an  uxi: 'Pliable  data  base, 

-Vn  attempt  was  made  to  compare  the  Indian  rates  of  nnemployment 
with  U.S.  Census  Bureau  rates  for  tho  Xr.rion.  While  this  comparison 
is  often  made  bv  respected  ;==c)iolar.<.  U  l^^  fallacious  comparison.  -The 
BIA  uses  a  different  definition  of  employment  from  the  U.S.  Census 

Bureau.  ^  ,      .  .  .  -u  i 

The  Census  Bureau -defines  an  unemployed  person  as  one  wtio  nas 
been  seeking  work-,  within  the  4  week  period  previo'fes  to  the  inter- 
view The  BIA  definition  includes  those  seeking  work  as  well  as  tnose 
not  seekins  work  but  who  are  employable.  Tiiis  gives  the  BIA  a  larger 


bf  Standing  Kock  as  1,229  of  whici^  737  were  employed,  ana  492  ^w^ere 
net  emploved.  Of  the  492  unemployed,  320  were  seekmg  work.  The 
BIA  of  unemployment  was  (429/1,229)  40%.  If  we  use 'the  U.S. 

Census  Bureau  definition  and  subtract  out  those  not  seeking  work 
(172)  from  the  labor  force"  and  from  those  unemployed,  we  obtam 
»  lower  rate  of  rmemployment  (320/1,055  )30%. 
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The  T^TA  is  aware  that  it  defines  unemployment  differently  but  it 
justijBes  tiie  difference  by  saying  that  the  nature  of  1ol>  search  is  dif- 
■fei«nt  on  the  reservation  ^d^so  the  TJ-S.  Census  -Bureau  definitit>n 
'has  little  relevance^  On  the  reservation  there  is  ahnost  i>erfect  job 
icL&^nnation*  Everyone  know&  wiien  there  is  a  job  opening^  and  there- 
fore does  not  have  to  search  continuously-  Therefore^  if  a  census  taker 
asked  an  Indian^  "Have  you  looked  for  a  job  in  the  past  4  weeks  ?^  he 
iTBSht  reply,  ^^o-,^  because  there  had  been  no  job  openings  and  being 
:ratzonal  he  wouldn't  seek  what  didn^t  exist.  If  BIA  is  cortect^'  then 
the-U^.  Census  figures  for  American  Indians  are  underestimates, 
while  BXA' figures  are  overestimates.  The  truth  is  somewhere  in  be- 
tween. Possibly  for  the  1980  IJ.S.  Census  Bureaii,  the  question  should 
be.  modified  for  American  Indians-  They  should  be  asked.  **lVlien  job 
opportunities  occur^  do  you  seek  them  In  this  way  the  IJ.S.  Census 
Bureau  mi^ht  be  able  to  more  accurately  determine  who  is  to  be  in- 
"oluded  among  the  unemployed-  As  for  the  BIA^  its  d^ta  base  will 
remain  inaccurate  and  useless  for  any  comparative  purpose  of  deter- 
mination in  the  allocation  of  Federal  grant  money  and  for  program 
evaluation  until  it  is  actually  based  on  household  surveys,  and  uses 
the  same  definition  as  the  U.S.  Census  Bureau.^*^ 

T^liere  is  an  urgent  need  to  develop  a  uniform,  consistent,  and  ac- 
eurate  data  base  now,  so  that  the  eS'ects  of  Government  progiiajns  and 
all  eszpendxtures  on  development  can  be  measured. 

Be  that  as  it  may,  even  though  the  numbers  are  not  known^  there 
is  clearly  e>  lairge  pool  of  unemployed  people  on  the  resemration.  Thus^ 
we  have  the  second  of  the  three  classic  ingredients — ^natural  resources;^ 
capital^  and  human  re^^ouixres- — economic  development. 

But  this  large  labor  pool  is  still  only  potentially  useful  from  the 
standpoint  of  reservation  economic  development.  Part  of  it  is  im- 
trained^^  Part  has  been  provided  with  trainirs<r  not  applicable  to  res- 
ervatio&rtde  velopment-  Kin  ally,  certain  types  of  professional  trainings 
hava  never  been  emphasised. 

'  The  great  majority  of  training  programs  directed  at  Indian  peo- 
ple have  involved  teaching  blue-collar  occupations.  Even  where  pro- 
fessional training  has  been  delivered,  the  focus  has  been  on  training 
teachers^  the  social  sciences  and  to  a  lesser  extent,  law  and  health.  Few 
people  have-been  trained,  or  have  sought  training,  in  the  hard  sciences, 
such  as  engineering,  business,  and  administration.  ^  . 

Why?  With  respect  to  the  blue-collar  --mations.  the  inadequa- 
eies  of  secondary  education  on  the  reservation  ^-  ""pnt  force  push- 
ing the  young  Indian  person  toward  trade  schools:  fu  'her^  ore-»  this 
structural  force  is  generally  supported  by  the  school  couiii:^o^ors.  "With 
respect  to  higher  education,  the  situation  is  somewhat  more  complex. 
Two  forces  seem  to  be  responsible  for  the  fact  that  the  great  major- 
ity of  Indian  students  who  go  c  .  for  higher  education  opt  for  such 
disciplines  as  teadbing  and  social  sciences^  One  reas<Sn  for  this  is  that 
the  only  Indian  role  models  young  Indian  students  have  encountered 
are  usually  m  either  teaching  or  social  services.  Another  is  that:  schoot" 
counselors  seem  to  be  not  aware  .that  professionally  trained  Indian 
administrators  or  technical  experts  are  needed  on  the  re5>ervations. 

r'orce  N"o.  T,  final  .report,  ArE*EC.  July  1076,  p.  84. 
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So  what  needs  to  be  done?  Education  "and  training  must  be  inter- 
meshed  with  reservation  development.  Skilled  workers  are  r^uired 
in  many  axeas.  T^hnical  experts — e.j^.,  en<^eers — are  required.  JVnd 
finally,  people  with  training  in  administration  and  management  are 

reouired.  '  ^ 

The  specific  types  of  requirements  vary  from  one  rescrva^n^o 
another.  But  tlie  .principle  remains  constant.  Indian  edi^iratign  and 
traifting  must  support  reservation  develor>ment.  People  must  be  pro- 
duced with  relevant  skills.  Education  and  tramincr  proprams  ^.or  the 
sake  of  education  must  be  replaced  by  education  and  trainin^r  dijrected 
toward  Indian  self-suSciency  through  resource  developtnsnt.  Teacii- 
ers,  social  service  personnel  are  needed- — and  traininc:  should  contmue 
in  these  areas.  But  on  every  reservation,  there  are  potential  engineers, 
"scientists,  and  Jtdmioistrators.  And  these  potential  engineers  and- sci- 
entists and  administrators  must  l>e  found  and  oncourajie.d.  To  do-  this 
a  far  better  program  of  career  counseling  must  be  available  on  the  res- 
nervation  at  theliigh  school  level  and  beyond.  And  of  co^irse,  to  be  ^ 
"ibctter^progra'Sa,  this  career  counseling  must  take  account  of-the  unique 
de've1opmei)tal  opportunities  in  thc»>  Indian  comTn'onities.  ^  -j. 

"What  can  this  lead  to  ?  It  can  lead  to  realizing  the  view  described 
'in  our  first  paragraph.  It  can  lead  to  recognizing  that  the  large  pool 
of  unemploved  jbadian  people  on  reservations  is  a  positive  assoc,  an 
asset'  whichr  when  combined  with  Indian  control  of  their  natural  re- 
sources and  capital^  can  lead  to  the  development  of  self-=iiflicient  econ- 
omies on  Xndian  reservations.  ,  . 

Significant  chansces  resulting  from  grradual  implementation  of  the 
Indian  Self -De  t  CTninati  on  Ace  (Public  T.aw  9.>  i^S)  will  have  a  major 
impact  on  planning  for  Indian  youth.  Education  programs  for  the 
sake  of  education  must  be  replaced  by  education  directed  toward  In- 
dian self-sufficiency  through  resource  development. 

Indian  education  at  the  college  level  and  beycJnd  must  support 
reservation  resource  development,  and  produce  the  rteeded,  not  the 
needy.  Development  of  the  diverse,  and  extensive  natural  resorurces 
-has  been  carried  out  by  non-Indians  wdth  Indians  generally  partici- 
pating at  lower  levels.  "  • 

The  development  of  these  assets  offers  the  opportunity  to  stabilize 
reservation  economies  and  provide  appropriately  educated  IJQdians  a 
way  to  grow  into  higher  levels  of  inanagement  and  resf>onsibility . 

The  followin«^  is  a  brief  analysis  of  manpower  programs  adminis- 
tered, by  the  Federal  Government.  - 

-  acAynpow-hja  TSAri^xN^Gr  the  bttkeatj  of"  i>ri>iA2H"  atfatr^ 

]Vfore  Federal  money  goes  to  education,  vocational  skills,  training, 
emplovment  assist&Jice  and  subsidization  than  for  any  othtfr  program 
area.  Such  funds  are  requested  in"  order  to  alleviate  the  high  rate  of 
Indian  unemployment  which  the  BIA  estimates  to  be  over  39  per- 
— eent.'"^  Little~Dr~no~considei'atlon  is  given  to  the  need  to  impart  meair- 


"X  BlA.  statistics  are  naspect  bc^rause  of  Tjnortliodox  -"f»tliodH  of  data.  coll*»ctIon.  -notably 
the  xin^  of  "windshield  estimatesi."  Xlie  BIA  does  not  ■  lie  standard  labor  force  definition 
of  ''uaemployetl"  and  so  tbelr  nnemployment  fijnires  '1  not  be  con-pared  "wrltli  national 

flffures. -Ttoere  Is  an  arscnt  need  to  dc-velO[>  a  nnlfor  nslstent,  and  accurate  data  base 

so  tbat  Federal  manpower  funds  cazi  be  properly  alloc^^od  and  tbe  effects  of  such  Sndlntpi 
evaluated. 
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%^^al  8kiB3  to  the  Indian  labor  -ff>rr^     +t,«4.  ' 
1  «^Rag<m  and  pai^^Se^naTte^T^LS^  ^^^^  m-^;  remain  on  the 
^^^^3?^  development. 
.cgM^^c^  1950  (now 

'^^^SSS^^-^^fiJ^^^P^**^^^^  urban  centers  where  they 


^  ,  looted  both  in  nrb^  aSS  I™^^^  traomng  courses  ( A  VT) 

^/  and  the  adult  vcx^o^l  tiSi^^l ^-^^  ^Ployment^^^ 
■  -beir^  run  according  to  the^^^atiol^^-S'^^?^  nei&er^was 
^  ^><><^prpg^^  figures  for 

beiiig  utilized  m^^iite^ff^?'|f^  bothSrograms  - 

plc,  OJTiiionev^asffoiiSto  sfn^^w^J-^^^A      mtended.  5*or  Sr^T 

 -   Vf*  millions  cf  doH-rsl 

'    '  ~ 

^^itejS!-"--     p,«o  „,™  ^«.T:^^r^ 

'^.^  ^3^, 

a  Non^  to  totofr   ^'^^ 

proved**  5,  t^.  o.  W3ioo  ^^^^ 


-i^^d^^^^'s^^rB^^  i^4"]h^^^^^^  of  Job 

.  ortented  cSOTtT^:  ^  ^^^e  program  is  a  brotdav 

^g^^^^  type  Of  prograin  directly  beneflts  SSfS^rS^d'SrSS^lS- 


—  _  — -^--xvtiiais  ana  tbe  tribe  Ii 


I.aian  Actio.  Te«.s  ''^^Sf^^^^'-^^^^^rM^^  ^ 
operate  -«4er^JJ^^,Tsup^id  to  pro^de  tra.mng 

Sr^^ui  ^^^^-^^^^^'^X^^'^^n.  To-^n^^'in  other  sK-Ul 

sho^vn  by  &e  support^*;r^e  orga-mzations   and  many 

^^Sont™"    .  .       ^  ^„^e^es  the  «niqnc  ^ThSV 

•  -  Ve  Indian  action  Pr°©|f,P°^'S^ity  services  and  faculties.  Thns, 

from  19t>t)  TO  .    » -»  cqtvaled  6G  per  coin:  ux    ^^ri<arlered,  such  as 

Indian  Action  Teains  ajd  C^^^^^  ?-^t/,^^li'^lo™ro? 
,  ^St??Sn^"S^iro*f  Vifte-training 

l-dSic?o/3°oS^tl^p'r^ah.yboth. 

^cre  5>0?.^s'^ropraTn  -ko  tlu-  xndum  Action 

^^^^^  r^OT.  and  by^^^^ 

P^rt  of  the  overall  concept  of  Ct^i^-^^^^^^^s  that  there        ^e^f  f "r 

Txian^  reservations.   J-aoie  i 
CETA- 
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TABLE 2L — FUNOiHG  UNO£R  CETA  TO  IHDIAN  ORGAN IZATIOWS  OR  FOR  THE  BENEFIT  OF  iMD;ANS 

Trtla  111 


Title  I  Titl«  II  Smcu30Z  S©c.  304  Title  VI  TcUl 

^Ftol  Yur  19f75,  ^  fi>        ^157.  063,  Cm      549^  279.000     « $7,  4^,  000       $S,9«7.590      ^ 972^  9^4 


Ftor?Sr^^^^Si>:i::iZZZi:       2;000:000  .     SOlseO^OOO  NA  <•>  52,560,000 


Tciil-J  C7>  11,3X3,384      164,320.000       16,254,940       20. 146. 102  212.664,426 


'  «  EsSimsM  iQ^n  Mitlcipstion  }n  title  I  programs  not  calcuUtodL 
'STMs  Hffora  ioetodes  "carryover^  funds  *mn  fiscal  yMr  1974. 

«Theae  fi«ir«»re  fc' tf»«Mnun«i3attf>eend  «rf  the  r«5p«ctiv«  ftscal  yea  ^  ^  , 

«  Iftctudes  ^17.0C'^      '    utrigatBd  1975  carryover  and  $1,264,000  campensatins  adjustmwit  for  a  Itke  sum  utjiizoa  m 
fbiandftft  Job  Corp^  c jciiract*  ii?  fiscal  year.  1975:.  « 
^TWari^res«fttsiMtftotasttppfemontai  appropriatiaajiiidsr  title  H  to  support  Utla  VI  orogramx  through  December  1976 

tteir  ptcaseout  by  the  end  of  hacat  yar  1977. 
^prQ0W3Q  phasad  onl.   .  


K  CETA  Information  sabmrited  to  the  Consmi^aion.  1976/:rr^hudgetio3tjQcation.  various  numbers  of  the  Federal 

JVjEnericaii  IiidiaxLS^-Jia.ve  not  been  eli^ble  for  CEX-^  funds  nnder 
title  I  because  JDOL  refuses  to  recognize  tribal  ^vemxnents  as  "local" 
governments.  Xhis  is  a  prime  example  of  f ailxn*^  to  nnderstand  the 
nnique  status  of  -iVmerican  indi^ns.  Labor  officials  dismiss  this  prob- 
lem cy  pointing  out  tbat  Indian  people  may  participate  under  title  IH* 
Tp  f act^  in  tiiere  Tvere  133  prime  sponsore  for  title  III  Indian  pro- 

grams receiving  an  average  of  $98,558  per  program  participation,  in- 
cluding admixdstrative  costs.  This  average  expend-tture  is  not  accurate 
since  20,800  participants  left  tbe  programs  during  tlieyear,  with  6^00 
of  tbese  reported  to  have  enter^^^  emplojrment.  Table  3  shows  the  ac- 
tivity .of  CETA  participants.  TVliat  is  important  is  the  stress  shown 
by  xhese  figures  is  on  employment  and  subsidization  rather  than  formal 
training.  , 

TABLE  3. — EXPERIENCE  OF  CETA  PARTJCIFANT5 


Activity  Parttci  pants  Percent 

^ssroom  trainlns.^^  .  ^  . 

job  tramins    3. 6M  7,  2 

Pvssiic  service  ffenployment  -r.   2. 500  3,  □ 

Wcr^.  ezpenenca   .  25.000  50.0 

nxf^   ^  :   12.200  24.4 


rotal..^..  .    50. 600 


Tbis  brief  and  rapid  summary  of  manpower  training  has  made  it  ap- 
parent: that  it  is  difficnlt  to  gauge  rhe  effects  of  these  programs  because 
of  ;:he"lack  of  reliable  data  on  the  participants  and  on  the  Indian 
labor  force  in  general.  It  appears  that  the  -    neral  thrust  of  these 


pjTOgrams 

what  skills  are  most  needed-  In  addition,  it  is  futile  to  train  workers 
whe^i  there  is  no  possibility  of  obtaining  employment.  To  achieve  ma^i- 
mtim  effectiveness,  manpower  training  programs  must  be  linked  with 
specific  programs^to  develop  Indian  resources. 
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The  recommendations  that  f  olloT^^<mclude  those  made  by  the  General 
AccouTiting  Office  in  two  previous  rfeports  to  ^ongress,  ^® 


iLabor  Statistics  collect  accurate, 
Tiniform,  and  con^stent  statistics  on  an  annual  basis^  on  the  Indian 
labor  force  on  every  Federal  an<^  State  reservation.  The .  Bureau  also 
collect  statistics  on  jobs  available  on  each  reservation-,  by  type  of 
econonxio^^^rflvity,  and  should  ix^idicate  if  the  job  is  held  by  an  Indian 
or  non-Indian,  /  / 

The  executive  branch  requii^/the  Bureau  of  Indian  Affairs  and  the 
X>epax]tment  of  Xcabor  to.keep^w^curate  and  detailed  statistics  on  every 
^participant  in  federally  funded  manjM>wer  programs*  IB'articipant's 
subsequent  job  status  should  be  monitored  for  at  least  5  yeabrs;  / 

The.  executive  branch  require  that  the  Bureau  of  Indian  Affairs 
and  the  I>epartment  of  Xiabor  coordinate  their,  manpower  programs 
with  Tribal  Development  I^rograms  and  JEconbinic  Development  Ad* 
ministratioxu  ED  A  specify  for  tlie  BIA  and  DOXi  the  manpower  re- 
quirements for  their  projects  including  the  setting  up  as^  well  as 
the  operation*  BIA  and  DOL  institute  the  necessary  training  pro- 
grams in  advancer  of  the  ]EiD  A  projects* 

^  Education  of  Indians  be  relevant  to  the  needs  of  the  communities 
and  that  emphasis  be  placed  on  education  and  training  in  hard 
sciences,  Jbusiness,  and  administrative  management  disciplines. 

The  Office  of  Management  and  Budget  take  the  necessary  action  to 
insure  that: 

At>  approach  is  developed  which  will  coordinate  Federal  of;: 
forts  at  the  reservation  level ;  ^  * 

/  Continuous  evaluations  are  conducted  of  the  effect  that  Fed- 

'  eral' programs  have  on  the  standard  of  living  at  Indian  reserva- 
\  tions  including  developing  information  systems  to  supjport  such 
I       evaluations;  and 

'  Annual  reports  are  submitted  to  the  Congress  on  progress  made 

in  improvin^ff  the  standard  of  living  of  reservation  Indians  and 
on  any  needed  changes  in  legislation  to  improve  the  effectiveness 
of  Federal  programs* 
If  early  action  is  not  iaken,  we  recommend  that  the  Congress  enact 

appropriate  legislation. 

Another  factor  long  recogni:?:ed  as  necessary  for  economic  develop^ 
'  ment  are  investments^in  physical  infrastructure.  Physical  infrastruc-j 
ture  consist^  of  transport,  power*  water,  and  communications  sys- 
•  tems.  Investment  in  inf  rastructuFe  is  generally  not  attractive  to  private 
investors  because  it  requires  large  expenditures  for  which  there  is  no 
wav  to  insure  a  return.  Infrastructure  investments  are  usually  pro- 

•*T7*S.  Comptroller  General  Keport  to  tlie  Cctl^:^ess,  Improvint-  r'cd^r.ilTy  As«Klsted  3n»l- 
I3es5t  nevelop.-nent  on  Indian  It#*fjervatlon*t-  OAO.  Jnne  27,  1.9*       Better  Overall  I^annlnsr 
to  Imi»rox-e  tlie  Stantiard       I-lvin;:'  of  White  Mountain  >A pa clies  of  ^rteona,  Aug-.  12, 
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vided  5y  governments  from  their  tax  revenues.  Most  governments 
subscrabe  to  the  philosophy-  of  balanced  growth  of  public  services 
and  private  productive  capacity.  Infrastructure,  provided  in  a  timely 
na^mer,  mcreases  the  productivity  of  private  economic  activity. 

Indzaji  reservations  are  characterized  by  an  "underdevelopment"  of 
both  mfrastructure  and  economic  activity.  There  are  fewer  roads  p3r 
square  mile,  and  fewer  houses^  with  plumbings  electrieity,  and  phones 
on  resexnration  land  compared  to  the  immediate  adjacent  areas.  As  a 
resxat.  ^ost  economic  activity  involving  reservation  residents  takes 
place  m  border"  towns  which  have  improved  facilities,  Revenue  gen- 
erated withm  the  reservation  is  either  earned  by  non-Indians -in  the 
first  mstance^  or  if  earned  ^by  Indian  people,  it  immediatelv  leaks  out 
to  the  surxx^unding  nonreservation  communities. 

Since  tribal  govemmehts  have  neither  received  a  fair  share  of 
revenues  from  their  physical  resources  nor  exercised  their  fiscal  powers, 
bave  been  unable^  to  provide  the  infrastructure  necessary  for 
their  development.  Provision  of  the  necessarv  elements  of  infrastruc- 
ture would  be  of  irafmeasurable  help  in  development  of  tribal  self- 
sufficiency.        -  / 

A:  full  discussion  of  infrastructure  needs  for  development  would  in- 
clude systems  jio't  dealt  with  here.  The  most  significant  of  those  ex- 
cluded are  sajiitation- related  water  systems  and  waste  disposal.  These 
needs  are  discussed  in  detail  in  chapter  eight. 

With-ont  detailing  the  economie  costs,  it  is  clear  that  new  and  exist- 
ing .  reservation  enterprises  face  tremendous  problenis  without  ade- 
quate transportation,  power,  and'  water  systems.  At  the  same  tir- 
howeveir,  providing  all  systems  necessary  for  planned  reservation  ae- 
vftlopment  would  be  prohibitively  expensive  in:  most  cases. 

Even  if  all  the  Federal  funds  could  be  made  juhmediately  available 
for  expansion  or  provision  of  required  infrastructure^  ^fey7  reserva- 
tions could  afford  the  maintenance  costs,  -Furthermore,  the-Oovem^ 
ment  has  generally  provided  inadequate  dhmding  for  maintenance  for 
less  than  required  infrastructure.  The  Federal  Gove  -nment  should  pro- 
vide adequate  funding  for  maintenance  of  infrastructure,,  in  the  in- 
terim to  financial  stability^ 

Significant  increases  in  the  provision  of  capital  for  infrastructure 
are  required.  Xribal  governments  must,  however,  lely  heavily  on 
sounS.  and  comprehensive  planning'  in  expending  available  capital. 
In  addition  to  directing  funds,  maintaining  and  up<rradin<2r crucial  ele- 
ments of  existincr  systems^  new  construction  should  be  approved  by  the 
tribe  in  accordance  witli  tribal  plans.  Each  tribe  should  carefully 
wei^jh  more  quantifiable  economic  justifications  for  infrastructure 
agrainst  socially  and  culturally  justified  needs. 

W  ith  the  exception  of  a  few  reservations  w]iich  have  taken  steps  to 
managre  their  own  commtmications  systems,^^  most  reservations  are 
ireneraily  served  at  low  levels  by  telephone  and  other  communications 
systems  from  surroundinpr  non-Indian  areas.  Federal  fundinor  iri  these 
areas  is  primarily  from  categ^orical  ^n*ant  and  loan  pro^^rams  aimed  at 
XTaral  areas  <xcnerally,  '  . 

TTi**  Rural  I'TI*^^r1fl'*?ttion  Arimlnistrri tion.  T^^^piirfmenf"  nf  ACTirf'tilturr-  mnde  n  loan  of 
Sr5.200.000  to  tf\^  Cl2ej'*>nne  RWif^r  Slonx  In  1076  to  ^Improve  and  expand  their  telepbone 
system,  S#»e  r>OA  Xo^s  Kelea^^e*  >rar.  19,  1J^76, 
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WiththeexcepUonof  those  reservations  ^luch  We  combined^po^w^ 
and  Sxi^^n^^orl^  and  those  remote  enough  to  require  ^^^^^^^ 
^eSS^  facilities,  the  power  needs  of  most  reservations  ^^^.^J^^^ 
1^  var^OK  ade^cjfr  bfsystems  from  nearby  areas.  Jjci  recent  yeaxs 
9^  Teslrv^tioriliavi  bigun  to  develop  or  take  over  either  their  oTrn 
SSrib^^  s^lms  or  entire  power  systems  based  on  hydroelectri<^ 

plants  on  or  near  the  reservation.^"**  -  '  '  '     ^  « 

The  most  important^ component  of  reserv-ation  transportation  sys- 
tems is  roads.  Rail'^connections  are  minimal,  and  exist  only  as  unin- 
tended spinoffs  of  non-Indian  railway  ^system  jieeds.  *^^PJ^: 
tion  is  ebonomicallv  most  important  in  Alaska,  where  most,  of  tfao 
'     funds  avaHable   from  the  Federal  Aviatio^  Administration  have 
—  -rrone.^''^  liocal  and  limited  air  facilities  in  other  commumtics.  are  of 
^      potential  economic  importance  primarily  for  touri^.  Some  use  has 
^     been  made  of  air  transport  for  carrjdng  low  weight  industrial  materials 
and  products,  but  this  remains  minimal.^  ■ 

E&ting  airport  facilities  on  resen-'ations,  used  for  personnel  move- 
ment andemergencv  transport  have  been  maintained  to  some  extent 
by  the  BIA's  Division  of  Transportation  (paving  of  runways)  and 
with  some  funding  frcwn  the  FAA. 

— _  '  '  HoaSs 

Road  systems  have  been  and  remain  the  major  mode  of  transporta- 
tion within  reservations,  and  between  reservations  and  surrounding 
areas.  The  development  of  road  construction  on  reservations  has  cre- 

'  ated  a  situation  where  primary,  long  distance  roads  are  generally 
more  adequate  than  local  aiad  connecting  road--  This  has  resulted  from 
bunding  and  maintaining  routes  required    ^or  long  distance  non- 

.  Indian  transportation  needs.  .-.  j„ 

The  Federal  Government  began  providing  funds  for  building  roacls 
on  reservations  in  1935  through  VnG  BIA  road  program."=  In  addi- 
tion to  reserA-ation  roads  under  the  BIA's  jurisdictibn  there  are_^cur- 
'  rently  roads  under  the  jurisdietion  of  counties.  States,  and  the  Federal 
aid  hi"-hwav  system  on  reservations.  The  l^ureau's  road  construction 
pro<T:ain  is  carried  out  bv  Bureau  and  Federal  Highway  Administra- 
tion' personnel-  Thev  "operate  under  a  memo-mdum  of  agreement 
'  between  the  BIA  and  the  FITVVA.  The  Bureau  indicates  that  tnbes, 
throu"^  their  govei-nmcnts  or  road  committees  ay  determine  road 
priorities  and  needs.  Boads  constructed  by  States  and  counties  receive 
f imds  from'  the  Kighwav  Trusts Fimd  if  they  are  on  the  designated 
Federal  aid  system.  Of  the  over  21,000  miles  of  State  and  county  roaos, 
approximately  11.000  miles  are  reoorted  to  be  oh  the  Federal  aid 
svstem.  Funds  for  these  roads  are  allocated  by  formula  to  States  and 
tribes  must  request  and  compete'for  funding  'for  qualifying  roads  for 
their  reservations.  It  is  felt  that  tribes  receive  less  than  a  proportion- 
ate share  of  trust  fund  monevs  through  the  States.  This  has  generated 
a  series  of  proposals  within*  the  BIA  to  create  an  Indian  Highway 

!«» Both  lsr>A.  Comirteree.  and  T?EA  provide  iTrfrastmcture  loans.  BIA's  Creait  and 
FinamS^  Offi^  lias  reported  asatstins:  several  ctlllty  systems  In  Alaska  urider  eaterprls* 

^^°'^:^^^^^^^^sc^  and  other  eommualcatlons  submltt^  to  tlie  Commission  by  tie  Rnral 

ElMrtrlfication  Adci:^niRtration-  I>OA.  .    ,      ,         .  ^  ^    .   t  «  

'^  Information  p-^vlded  to-tbe  Commrsslon  by  tbe  Federal  B^lffhway  Administration. 

o  .  -    .  • 

ERIC 
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System,  encompassing  all  roads  on  Indian  lands  in  the  BIA-Federal^ 
aid  sprtem,  which  would  qualify  for  Highway  Trust  Funds  more'' 
.  diredSy.*** 

The  inequitable  share  of  Highway  Trust  Funds  received  by  reser^ 
rations  throurfi  States  has  been  recomized.  Recent  legislation  stresses 
.  the  need  forBIA  road  funding  to  be  in  addition  to,  not  in  Jieu  of, 
^^Jther  Federal  aid  funding. 

1    .  POWES,  WATER,  AXD  COM3inJ>1CATIOK8 

jWith  the  exception  of  those  reservations  which  have  combined 
power  and  irrigation  works  and  those  remote  enough  to  require  their 
own  generating  facilities,  the  power  n^eds  of  most  reservations  are 
served  with  varying  adequacy  by  systems  from  nearby  ai^as. 

Similarly,  most  reservations  are  generally  served  at  very  low  levels 
by  the  telephone  and  other  communications  systems  from  surround- 
ing non-Indian  areas.  Tliere  has  been  no  compreTiensive  survey  of  the^ 
adequacv  of  these  local  systems.  Therefore,  it  is  difficult  to  say  what 
level  of 't'ederal  spending  would  bring  these  systems  up  to  par. 

The^^Economic  Development  Administration  has  found  it  necessary 
to  spend  at  least  84  percent  of  all  its  funds  on  publi'c  works  projects 
such  as  water  and  sewer  systems  and  industrial  parks-  This  lack  of 
infrastructure  lias  caused  their  funds  to  be  diverted  from  the  actual 
financing  of  tribal  enterprises.  ^  ^ 

IMPACT  OF  iX ADEQUATE  INFRASTRUCTCRE  - 

Adequate  public  services  stimulate  the  reservation's  economy.  Lack 
of  these  services  deters  investment  in  private  sector  activities  such  as 
retail  activity. -Reservations  are  marked  by  an  absence  of  commercial 
establishments  such  as  supermarkets,  gas  stations,  restaurants,  and 
motels*  As  a  result,  Indian  and  non-Indian  reservation  residents,  as 
well  as  tourists,  must  patronize  border  town  commercial  establish- 
ments, and  reservations  receive  little  or  no  income  from,  commercial 
enterprises.  ^ 

Road  MaznteTumce 

Maintenance  on  roads  under  BIA's  jurisdiction  has  been  estimated 
by  its  Division  of  Transportation  to  be  about  40  percent  adequate.^*** 
In-  the  hearings  for  1976  appropriations  it  vras  estimated  that  the 
BIA's  road  system  was  deteriorating  ^t  the  rate  of  about  $40  million 
a  year.  For  the  same  period  BIA  was  obligating  about  $9  million  a 
year  for  maintenance.^***  A  considerable  portion  of  the  road  construc- 
tion bud^t  is  admitted  to  go  for  the  reconstruction  and  upgrading 
of  premararely  deteriorated  roads. 

^  Fiscal  year  1977  Interior  approprlationt  heaflBSS»  House  of -Representa tires,  pt.  G. 
p.  208.  The  1977  Federal  bnds^t  was  reported  to  have  recommended  that  BIA.  BLM,  nad'  ' 
Kf^tlooaX  Park  Serriee  Beads  not  be  Indnded  in  the  Highway  Act.  It  was  evidently  Intended 
t!iat  they  snhmlt  Ind'-^^endent  z^nests  for  dlr^  appropriations.  This  evidently  did  not 

Proposal  for  Flnandnff  the  Construction  of  Federal  Aid  Hljrh"way«  on  Indian 
Reservations^**  p.  4^  Dlylslon  of  Transportatlozk  Offlce  of  KnarlTieerliig,  BIA,  Feb.  9,  1973, 
Bdmsok, 

» Fiscal  year  1976  Interior  arproprlatlons  hearing  House  of  Representatives,  pt.  3. 
p.  88,  - 
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Nee^ls  4xnd  Jldeq\iacy  of  Roads 

-tVssessments  of  overall  xoad  needs  on  reservations  until  recently 
liave  been  based  on  several  types  of  comparisons.  Comparisons  made 
of  road  mileage  per  area  and  population  for  resejrvat  ions  and  non- 
Indian  areas^were  made.  Comparisons  made  of  resorvatioas  with  surj  ' 
rounding  nonTCservation  counties  Have  becn.tiie  most  reasonable.  They* 
have  consistently  shown  Indian  road  networks  to  be  about  one-half 
,   the  de2?sity  of  non-Indian  networks,  '  • 

The  existing  provision  of  road  construction  and  maintenance  by  the 
BIA  combined^  with  the  roads  provided  by  surrounding  States  and 
counties  is  clearly  inadequate.  The  HIA."s  estimates  suggest  that  one- 
half  of  the  $80  million  requested  for  construction  and  maintenance 
in  1977  is  required  to  simply  maintain  the  status  quo.  The  remaining 
$40  million  for  upgradinjr  and  expanding  the  system  is  clearly  inade- 
quate compared  to  the  FilT^ A  Studyl  It  is  obvious  that  the  existing 
system  cannot  be  improvdtf^  let  alone  expanded  under  the  "current 
budget  levels.  .  ' 

Inadequate  transportation  systems  are  a  hindrance  to  development. 
Reservation  transportation  netyrorks  should  be  relatted  to  tribal  devel- 
opment plans  as  well  a^to  social  and  educational  needs.  In  the  long 
run,  however^  the  level,  type^  and  distribution  of  economic  activities 
will  significantly  determine  the  extent  to  which  roads  remain  usr^ble 
and  safe.  There  is  clearly  a  need,  legal  basis,  and  strong  precedent 
for  greater  Federal  support  :     road  construction  and  maintenaiice. 

keco:5x:m:e:nt>axio:n^s 

T7ie  Commjj^sdon  Tccom/mertds  tJtat  * 

The  executive  branch  direct  the  development  of  a  physical  infra- 
structurc  program  through  tlic  [Joint  efforts  of  the  tril>es,  the  Depart- 
ment of  the  Interior,  the  Fccloral  Aid  to  Highways  System,  the 
Commerce  Department,  and  the  Department  of  Transportation.  Sach  a 
program  be  part  of  a  special  economic  stimulus  eS"ort  for  tribes.  It 
could  also  include  significant  increases  in  the  amount  of  capital  to  be. 
made  available  through  grants  and  loans,  '     *  ^ 

Congress  appropriate  sufficient  funds  to  upgrade  the  exi?=i:ir  g  trans- 
PQrtation  mechanisms  in  the  Indian  communities  an<_  p^\>vide  for  a 
maintenance  program  that  would  not  allow  a  deterioration  of  exist-- 
ing  facilities.         '  .  " 

X>rvEST3rE>rr  CArrr^vL 

Capita  is  needed  for  a  wide  range  of  investment  purposes  in  Indian 
country-  Some  of  those  needs  are  land  consolidation^^agricultural  de- 
velopments and  the  reaction  of  viable  ventures  in  agriculture,  .indus- 
try, business,  fisheries,  and  timber*  Since  investment  capital  has  beeii 
very  scarce  in  Indian  country,  a  clear  picture  has  not  been  established 
as  to  what  total  capital  requirements  es^st.  It  is  known  that  they  ar^ 
significantly  greater  than  the  present  iivailability  of  capital  from 
pr^  ^nt  sgurces-  Clearly  an  analysis  of  capital  Tcquirements  in  Indian 
country  is  critically  needed  at  this  time  and  would-be  the  first  top 
in  ar:  -  policy  to  provide  tribes  with  greater  acAress ,  to  investment 
fundr^. 


:  Capital  can  be  ge]3iera4;ed.from^tIur^  sources:  internally  from  tribal 
:.9attrces^or  eztemally  from  ^traditiomtl  capit^  markets  or  from  s^pe- 
;  Ciany^re^  of  capital  sucb  as  a' developmental  bank  for 

v  AjDPerican  Thd  ian XKe^^  first  two  sonrces  now  are  available*  to^  tribes 
Imt^  have  not  niet  tbe  xuadqtie  capital  <iemaz3His  existing^  in  Indian  conn- 
txyt  Xhe^th^^  source,  if  it  were  developed,,  mi^ht  provide  £^  solution. 
:  It  generated  <»pit^  wxU^  f or  the  foreseeable 

'  l£uAuT&j  be  insufficient  ^to  meet  investment  requirements.  Existing  Fed- 
eral programs  providing  access  to  capital  Have  also  proven  izisuxucient 
to  meet  trilwd  mvectment  need^  as  well  as^  beings  too  restrictive  with 
■  respect  to  the  utilization  of  siich  capital*  ij 
V  imdian  people  bave  tac^bal  funds^  Federatl  loans,  grants  and  private 
loans  33  capital  sources.  There  are  no  d^ta  available  on  the  e^cact 
^  amount  of  private  commercial  capital  loaned  to  Xndians.  It  is  gener- 
ally assumed  that  the  amount  loaned  is  small  because  Indian  borrow- 

do^^npt  have-acceptable  collateral,  ,      .  , 
-  "Tribal  dncome  originates  the  sale  or  lease  of  trust  reso^.rces, 

^  claims  awards,  judgment  funds,  interest  from  5^vestmentiv  interest 
dErom  Treasury  deposits^  and  profits  from  enterprises*  All  revenues  ex- 
cept enterprise^  profits  are  considered  tribal  trust  funds  and  are  de- 
j>osited-^imt5ally  in  the  U,S-  Treasury  where  they  eaxn  4r-5  percent 
simple  interest.  Individual  Indian  tn^st  income  earns  no  interest  at 
the  Treasuiy.  Secause  little  or  nc  ^terest  is  earned  on  Treasury 
'deposits,  most  tribal  funds  are  now  invested  by  the  rtTA  Branch  of 
investments.  On  rXune  30,  1975  the  Branch  of  IDavestments  reporfed 
that  tribal  and  individual  trust  moneys  invested  in  Grovemment  secu- 
rities and  in  time  certificates  of  deposit  totaled  $542.3  million.  Thus, 
the  non-Indian  banking  sector  benefits  dfrom  scarce  TTid^an  capital. 
I>uring  fiscal  year  1975  Indian  trust  ftmds  invested  by  the  Branch 
earned  9  percent  with  no  risk.  ]Davestment  procedures  of  BIA,  and 
|>roblems  with  the  governing  law  are  discussed  in  the  following  sec- 
tion on  in-rosrfiTient  of  tribal  trust  funds. 

•  Out  of  ^  reservations  studied,^***  it  was  discovered  that  two  tribea 
had  been  prevented  by  the  "area  director  from  investing  their  funds 
with  a  bank  of  their"  choice.  Two  other  tribes  had  taken  their  money 
out  of  trust  and  were  investing  it^  themselves.  Most  of  the  remaining 
tribal  chairmen  said  they  lacked  investment  expertise  ^nd  that  their^ 
people  wanted  their  money  safe  so  th^y  decided  to  leave  their  fuiids  otl 
dejk>sit  with  the  Branch  of  Investtnente. 

*  The  largest  source  of  federal  loan  capital  is  the  devolving  XfOan 
Kund'  of  the  Bureau  of  Indian  Affairs*  It  was  created  by  the 
IRA  i3i  1934  and  by  1973  it  contained  $28.8  million.^^^  It  was  long 
rec^^nized  that  this; loan  dhind  was  inadequate  for  Indian  needs  and 
it  was  SiUgmented  by  the  Indian  ^Finance  Act  of  1 974.  ^  ' 

^   The  ^Division  of  Credit  and  Finance,  of  the  BT  A  keeps  records  on 
theJSXiF  and  on  loans  made  with  tribal  funds.  See  table, 

Tafilt^orce  Wo.  T,  final  report,  AXPKCV  WasMajrtotu  n.C*  July  X97e.  p»  79* 
Iggbramtloa  reccivecC  by  tlie  Commission  Trom  the  mvlsloa  of  Finance  and  Credit—. 
BXA.  -  -  .  '    ^   ^  
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Fiscal  y*mn 
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Fwrfsof IwUwoisnwobons   144.9  XJ^o   . 

Sown:  OS.  Dmpmprmtttot  Int^-ter.  Buma  o*  Indian  A1T*ir«.  ofCr«llt  .nd  Fln»nc«.  Annual  Crtdit  and  nnaaca 

il^nSrtftieafyMTl^Wkad  »74^  fifwn  for  t97S  from  tha  CMvistoo  of  CrwUt  ami  Ftnanca. 

The  iiKirease  in  tlie  KLF  between  1974  ancT  1975  was  due  to  tiie 
Indian  Finance  Act.  I*rior  to  the  Agt,  the  interest  rates  on  the  K©- 
volving  XxMtn  Funds  were  aroiuid  5  p^eiat.  Tribes  generally  make  low 
retuM^  on  their  loan  programs  although  they  did  provide  inexpeMive 
funds  to  tribal  members.  This  is  another  reason  for  placmg  the  bulfc 
of  tribal  trust  funds  with,  the  In^iestment  Branch-  The  Act  has  raised 
the  floor  on  interest  paynlents  in  the  Revolving  I^an  Fund  t9  7  perccait- 

rMiPACX  or  i2st>i:a.n'  tt^^a^tce  act 

The  Ac  authorized  the  addition  of  $50  million  to  the  Keyolving 
I^oan  Funds*  insured  and /or  guaranteed  a  total  of  $200  million  in  loans 
and  provided  an  additional  $20  million  a  year  for  3  years  to  cover  a  i- 
ministrajtive  expenses,  interest  subsidies  in  reguaranteed^  loans  and  the 
cos€  of  guarantees  and  insurance  beyond  .those  covered  by  premiums 
and  finally,  it  authorized  $1U  million- per  fiscal  y&ar  fc  3  years  for 
TTYrjiaxt  Business  Grants.^**® 


REVOLVING  LOAN^FUND 
[In  iniMion;  of  dotlarsj 


Fiscal  year 

1975 

Fiscal  year 

1976 

Fbcalyear  ^ 
i977 

Total 

Appropri«tM  by  Con^rsss  

33 

3 

SO 
41 

94th  Cons.,  2d  sen,  p.  111. 


rhirin**-  the  first  year  $38  million  was  appropriated  for  the  Eevoxv- 
rno-  Ixjan  Fund.  However,  in  October  1974.  the  fund  had  an  unloaded 
balance  of  ^1  million.  I^oans  were  not  made  because  the  BIA  had  not 
written  the  regulations  nor  hired  the  people  to  do  the  job.  As  a  result 
$3  milljon  was  authorized  in  fiscal  year  1976  and  nothing  in  fiscal  year 

1977.  '    .      .  ^ 

The  Ix>an  Guarantee  and  Insurance  Fimd  began  operation  in  August 

1975,  16  months  after  it  was  authorized-  In^  fiscal  year  1975  no  loans 
were  guaranteed  or  insured,  which  left  $20  million  xmused. 

Consequently,  only  $10  'million  was  appropriated  for  fiscal  year 

1976.  The  Bureau  requested  and  received  $20  million -for  fiscal^  year 
1977  which  dPrustrated  the  intent  of  Congress  by  $10  million  and  the 
Indians  more  lost  opportunities- 


»•  Supra,  note  1.  p.  92- 
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UOAN  '^UAJtAHTCS  Ai|0  iNSURANCC  FUND 
|ln  wiffliftM  of  AMmnl 


Fiscal  ymmr 

1975 

Fiscal  ymr 
W76 

Fiscal  yaar 

Total 

•dbyContfMs    

520 
20 
20 

»0 
20 
10 

520  - 
20 
20 

$60 
60 
50 

Its.  CMsma.  riaarinB  tatora  a  suLcotnmittea  aflha  Committoaoo  Appropriations,  Hocsa  of  Rfprasafitatives» 
2tt  sftss^  ppu. 


The  XtMiiaa  Hnsiness  Development  Program  operated  atrthe  antHor- 
Tized  level  of  $10  million  in  1976.  These  funds  sup^rted  591  grants 
wliich.  averaged  $16^60  per  grant  and  only  $Si5  millaon  was  requested 
in  both  lt»76  and  1977.  ' 

Xhe  jonomic  I>evelopment  Adzninistxration  is  a  grants  program 
'and  y^iH  be  discu^ed  later. 

TikB  Small  I^iisiness  Administration  (SBA)  bas  tbree  types  of  loan 
pro^ftams:  direct  loans,  indirect  loans,  and  guaranteed  loans.  Actually, 
Trt^Ttt^Tt  people  participate  only  in  tbe  direct  loan  and  guaranteed  loan 
prbgrauoa  because  banks  are  reluctant  to  make  indirect  loans.  A  letter 
Xroiii  SHA  (1975)  reveals  additional  Indian  difficulties: 

*  *  cocTPorsQttlozis  cbaxtered  hy  ^T^^Tfl*"  tribes  to  carry  out  Imsineas  projects 
,are  not  eUc^ble  for  SSA  assistance  unless  sudi  trasinesses  axe  incorpQrat<.*d  nnder 
State  Jaw*  It  Hie  private  prc^t  snbsSdiary  wiU  operate  witliin  tbe  prlTtate  eiiter- 
prise  system^  Le*,  operate  for  sl  profit^  pxay  corporate  ta3:es,  and  prodTzoe  dis- 
trOmtable  income  -for  Its  stockliolders.  It  wonl  t**  eligible  *  *  *  It  is  oxer  opinion 
tbat,  unless  a  bnslnesa  entity  is  formed  snbjec  to  tbe  laws  of  a  particnlar  State 
subject  to  the  tajces  an<i  re^nalations  of  like  tr^terpris^s,  tbat  business  entity  is 
not  operating  witbin  tbe  eompetitiye  free  enterprise  system  wbi<A  isi^contem- 
p2ated  by  tbe  Small  Susiness  Act. 

-  Tbus^  a  tribally  owned  business  would  "not  quality  for  an  SSA  loan 
because  it  is  outside  tbe  ^rstem.^*** 

Tbe  Ikionoinic  I)evelopment  Administration  bas  been  most  .s;^ppor- 
"tive -o^f '  Xddian™  ecx>noim  development  tbrougb  an  annual  budget  of 
$20  million.  According  to  table  VH  FIT)  A.  bas  invested  $20S  million 
since  1966  in  public  works  sucb  as  water,  sewers,  and  industrial  parks^ 
business  loans,  planning  grants,  and  technical  assistance. 

The  funds  allocated  for  Indian  programs  in  tbe  Department  of 
Agriculture  are  not  adequate  to  meet  tbe  needs  of  tribes.  Tbe  amoxmt 
allocated  for  land  consolidation,  altbougb  belpful  f or^  some  of  tbe 
larger  tribes  tbat  can  afford  to  pay  tbe  interest  rates;'  is  insufficient  in 
amount  even  for  tbem.  Wben  you  add  to  tbat  tbe  Departments'  T>oli<^ 
of  requiring  tbe  tribes  to  prove  an  expected  profit  on  tbe  land  they 
expect  to  purchase,  tbe  number  of  tribes  tbat  can  participate  in  tbe 
Departments  land  consolidation  program  becomes  very  small. 

If  one  were  to  compare  tbe  approximate  $10  million  per  year  tbat  is 
appropriated  to  tlie  total  needs  of  land  consolidation  one  would  find 
that  tbe  amount  is  totally  inadequate.  For  e3:ample*  on  one  reservation 
alone — ^tbe  Standing  Hock  Rftger:vation  in  ^N'orth  and  South  Dakota- 


In  a  TAtmrr  of  CoriCTe*^***  ConsrreftsJoTuil  Itewearcli  Service  Analysis  on  Ell«ll>llltT  of 

Xn<SlaTw>'0rae<)  t>iiMnes«#»«  Tor  SBA  Aralfitance.  It  TPaji  ptnted  "nothing  In  the  Inngnaggy  ifpirit, 
or  l^^fciftlati-ve  l^lxtorr  of  tlie  SmalinnslneM  Act  would  apT>e&r  to  require  Imposition  at  sncb 
criteria.*"  therefore  tbe  opinion  of  SHA  la  TilgTily  qnestionable. 

»2-aS5  TT  24 
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there  was  identiaed  an  approaiiimte  $10,161,100  worth  of  land  that 
non-Indiaii  landowners  wished  to  seU  to  the  tribe."^  Taking  that 
amomxt  needed  for  one  tribe  and-xnnlti]plying  it  against  the  needs  of 
all  the  tribes  and  we  could  figure  approanmately  200  years  before  basic 
land  consolidation  can  take  place  f  or^ELll  the  tnbes.    '     ,  , 

Discussed  earlier  i^a^this  chapter,  in  the  section  on  agriculture,  it  was 
pointed  out  how  inadequate  the  funds  in  the  Department  of  Agricul- 
ture were  in  reg:ards  to  a^lcultural  extension  service,  tliereforc  there 
is  no  need  to  ga  into  detail  here,  suffice  it  is  to  say  tluit  tlie  amount 
appropriated  is  seriously  deficient* 

^  ItEC03d3IE:Nri>ATI0:N^S 

T^he  C7ommzssion  TccomTnends  tTtcit  /  ^ 

Congress  enact  le^slation  designed  to :  /  ' 

1.  Amend  25  U.S.C.  sec^  1522  to  increase  the  S50,000  limitation 
on  nonreimbursable  grants  to  Indian-owned  economic  enterprises. 

2*  Insure  that  funds  and  technical  assistance- ajyailablc  through 
SBA's  ^'8 (a)  I^ro^yram"  (25  CFK  sec.  124.8  et  seq.)  and  "7(a) 
r^rogn^m^^  (25  CFK  sec.  1221  et  seq.)  are  extended  to  businesses 
which  are  chartered  or  operated  by  tribal  governments. 

3.  Insure  that  the  technical  and  management  assistance  avail- 
able through  OMIBE  is  extended  to  Indian  business  enterprises 
on  the  same  basis  and  with  the  same  priority  as  it  is  extended  to 
other  minority  business  enterprises,  ^  " . 

4*  Provide  that  the  triba]  government  may  waive  its  immimity 
frc>insujt. 

Congress  hold  oversight  hearings  to  determine  the  feasibility 
of  the  establishment  of  an  Indian  Development  Bank  to  provide 
for  tlve  demand  for  capital  in  Indian  country  and  at  the  same  tirne 
recognize  and  compensate  for  the  unique' requirernents  of  lending  in 
Indian  country  necessitated  bv,  the  U.S.  trust  responsibility*  J^L^care- 
fully  considered  development  Ibank  project  may  ^o  a  long  way  in  re- 
versing the  existing  dependency  structure  in  Indian  country.  ±hereby 
reducing  Federal  transfers  over  the  long  run, 

I^rvnsx^CErcx  ok  I^tdia^st  Trtitsx  Fxj^^tds  tjij: 
BtjKeatt  of  I^toia^  Aitfatrs 

An  obligation  of  the.  Federal  Grovemment's  trust  respoi^^ibility  to 
Indian  people  is  the  efficient  management  of  the  Indian  funds  under 
its  control-  That  respor  sibility  has  been  delegated  to  the  Bureau  of 
Indian  Affairs,  BIA  I>ranch  of  Investments,  located  in  Albuquerque, 
5^.  Mesr.y  which  administers  the  investment  of  thc^o  Indian  funds  under 
Bureau  control*  Three  specific  categories  of  funds  are  subject  to  their 
-^ntxQl:  ^  .  ^ 

'  Tribal  tnist.  frm'ds  are  revenues  from  the  sale  or-lease  of  trust  re- 
sources, claims  awards,  judgment  funds,  interest  from  inves-tments 
made  by  the  Bureau,  interest  from  deposits  held  in  the  TJ-S*  Treasury, 
and  other  payments  made  to  tribes  which  are  required  by  law  to  be 

Specl&I  TOx^rt  to  the  American  Indian  Roller  Review  Comznlsslon  'by  tlie  Standing; 
Hock  Slota3c  trlt)e. 
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deposited  in  tlie  U*S*  Treasury,  Other  tribal  funds  whicli  derived 
from  similar  sources,,  "but  Whi^  are.  not  lej^ally  required  to  be  de^ 
posited  in  the  TFreasury,  may  be  deposited  into  thQ3e  trust  fund  ac- 
coonts  at  tbe  tribe^s  optioiL  Accrued  mterest  from  all  of  tbese  accounts 
ifi  deposited  in  separate  interest  accounts,  and  interest  is  not  paid  on 
6u<^  accounts*  In  other  words,  interest  does  not  accrue  interest*  This 
prrocedure  is  questionable  in  li^ht  of  the  Federal  trust  responsibility 
since  interest  should  be  compounded  f'^  r  maximum  benefit.  Approxi- 
piatelv  $440  million  of  tribal  trust  funds -^ere  subject  ro  this  BIA 
pix>cedure  in  fiscal  year  1975. , 

TndiaTi  Service  Special  iMsbursing  Agent  Funds  (ISSI>A)  and/or 
Xndiyidual  Indian  -Money  (HM)  accounts  are  primarily  those  funds 
of  minors,  adults  under  legal  disability,  income  from  tribal  operating 
funds,  income  from  individual  trust  land,  and  special^  deposits  of 
advance  co^itract  pa3rments  for  the  use  of  Indian- natural  resources* 
Funds  in  this  category  in  fiscal  year  1975  totaled  $138*1  million*  ITiese 
dfunds  earn  no  interest  while  on  deposit  in  the  TJ.S.  Treasury,  Th^y 
must  be  vrithdrawn  by  3BUl  Branch  of  Investments  and  invested  in 
order  to  provide  any  return. 

Indian  Money,  I^roceeds  of  Labor  (IMI*I>)  funds  are  revenues  from 
Indian  agencies  and  schools,  and  miscellaneous  funds  not  identified  as 
Tyelon^ng  to  an  individual  Indian  or  tribe.  Individual  Indians  and 
tribes  have  no  direct  acoess-^to  these  funds.  While  on  deposit  in  the 
UJS.  Treasury,  IMIPI#  funds  earn  no  interest ;  they  must  bo  with- 
drawn and  invested  before  any  interest  may  accrue^  Some  $11.4  mil- 
lion was  under  BIA  Branch  of  Investment  control  in  fiscal  year  1975, 

No  problem  exists  when  the  Branch  of  Investments  is  able  to  with- 
draw and  invest  these  funds  j^rudently.  They  have  been,  very  success- 
ful in  obtaining  a  relatively  hi^h  rate  of  return.  A  problem  does  exist, 
howevor^  with  respect  to  investing  ^dian  trust  funds  in  certain  fully 
insured  ^Grovemment  securities  which  tiie^Office  of  Management  and 
Budget  has  decreed  to  be  '"budgetary  outlays;''  by  this  declaration, 
OMiB  'has  prohibited  inveSiments  of  ttiese  funds,  recent  jftdicial  de- 
cision  has'^stablislied  that  such'^^interaal  accoxmting  policies''  are  to 
be,  disregarded  by  the  Bureau  when  trust  funds  are  invested. 

A.  further  problem  is  the  insufficient  raxe  or  total  nonpayment  of 
interest  on  some  Indian  trxist  funds  on  dep^  'n  the  TJ-S.  Treasury, 
Obsolete  Federal  laws  prevent  the  pajonen:  ^  n  up-to-^date  interest 
rate  on  these  funds  and  preclude  the  paym  •  of  any  interest  at  all 
on  certain  txrust  fund  accounts.  - 

N'ew  legislation  and/or  consolidation  and  updating  of  the  present 
statutory  authority  for  payment  of  interest  upon  Indian  tmst  nmds  is 
imp>erative.  The  afiinxiatiye  dutrjr  of  the  BIA.  to  invest  Tt> r?i5tT>  dfunds 
must  be  emphp^.-i^^ec  "*ntil  all  ttust  funds  are  actively  invested  and 
yield  the  m3.yz^muzn  -'i,ze  reasonably  possible,  the  BIA  ir  breaching  its 
fiduciary  dut-r  to  ^  -   ,  -.n  tribes  and  Indian  people. 

•KEC02H3rE>n:)A.xio>r 

Congress  hold  oversight  hea:Tngs  regarding  investfiaent  of  trxist 
funds  to  determine  what  legislation  is  necessary  to  assure  that  trust 
funds  draw  full  interest  at  p^revailirifir  cornmercial  rates* 
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A-  iiTimber  of  Federal  Govemmont  programs  hirvc  ^^"V  ^^^^^ 
prc«note  enterprise  development  on  reservations-  These  have  ranged 
iS^pe  from  the  potentially  broad  activities  cf  the  " 
opme^Administrktion^s  Indian  programs  to  the  narrow  ^^sP<>nsibili- 
ties  of  the  Office  of  Minority  Business  Krvtcrprise.  Together  they  ha^c 
provided  planning,  technical  and  management  assi^^tance,  capital,  m- 
?rastructi£e  and  promotional:  efforts.  Thcfe  programs  l^;^ve  undoubt^ 
edly  made  some  progress  toward  economic?  development  oiv reserva- 
tions, but  haT»  failed  far  short  of  the  effort  required.  ^ 

The  programs  promoting  enterprise  development  arc  not  exammeq 
in  detail  because  several' recent  reports  adequately  cover,  t ho  problems 
which  exist  in  this  area,='"Many  of  the  problems  encountered  directly 
or  indirectly  bv  these  programs  have  also  been  dealt  with  elscwnero 
in  this  report.  'These  relate  to  the  reserv  ation  economic  environment 
and  Indian  control,  the  inadequacy  and  constraints  on  cjipital  pro- 
^•ided  and  cp.tegorical  -nature  of  some  of  the  programs  themsclves. 
Manv  of  these  programs  have  attempted  to  i^romote  a  x>articular  type 
of  development  on  reservations.  The  fr.ilurcs  encountered  reflrct  lesto_on- 
the  potential  for  reser\'ation  development  than  on  the  approa^*nes 

attempted.*^^  .         _  -  -u 

-A_i  attempt  to  industrialize  the  rosein-ations  began  m  lOoo  when 
BIA  initiated  a  program  to  attract  industr>-  to  -locate  on  or  near  In- 
dian reservations.  The  objective  was. to  x^i-ovidc  Intlians  with  employ- 
ment opportunities.  In  setting  up  the  industries  the  non-Indian 
usually  supplied  the  manacremeht  and  working  caiyital,  and  the 
vation  supplied  the  labor  aAd  sometimes  the  physical  capital,  and  the 
BIA  <nive  on-the-job  (OTJ)  subsidies.  In  106S  Sorkm  evaluated  this 
pro<>Tam  and  found- that  137  enterprises  had  been  attracted-  27  had 
closed  down  and  110  were  still  operating.  The  labor  force  was  equally 
divided  between  Indian  (4.112)  and  non-Indian  (4,*375).  Most  of  the 
plants  werccfstablished  during  10r>-^6S„when  t^  had 
accelerated  the  demanc?for  electronics  parts.  Sorkin  foti'nd  thox  one  out 
of  five  failed  because  of  inexperienced  management  and  insufficient 
capital,  input  which  non-Indians  ^-erc  ^ppo^ed  to  providc^'^*  TVith  tb3 
data  available  from  the  BIA  we  liavc  rot  been  able  to  adequately  trace 
the  results  of  the  program  from  lOGS  to  1075.  However,  in  interviews 
wifh  the  directors  of  the  business  development  x>i*ogi-ani,  the  response 
was  that  plants  were  still  f oldin<x  and  for  the  same  reasons :  inexperi- 
enced management  and  undercapitalization. 

The-BIA^s  recently  establislied  Indian  business  grant  program,  es- 
tablished under  the  "Indian  Finance  Act,  lias  been  discussed"  earlier 
under  cai>ital.  The  capital  grants  available  under  this  program  may  al- 
leviate some  of  the  problems  aiscussod  earJier  for  tho  establisiiment  of 
.  sma^l  Indian  enterprises.  Generally,  liow^ vcr,  the  program  must  be 
viewed  as  inadequate  in  scope  and  subject -to  the  same  constraints  as 
other  BIA  development  programs. 

Ill  GAO  report.- "Iinpro;riiiff  Federally  Assisted.  Business  Development  on  Indlun  Reserva- 


^  Sorkin.  A^merlcasi  InOlans  and  Fed-oral  Aid,  Waslilnfrton,  I>*C..  Brookings  Institn- 
tJon,  1971»  p.  lis.  ^  ^ 
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In  1966  the  Economic  I>evelopment  Administration  replaced  tlie 
Area  Kedevelopment  Administration  and  continued  the  attemi^  to 
V  bolster  local  depressed  economies.  Since  tliat  time  EI>A  tins  spent 
'  niillian  or  $28  million  annually  on  Zndian  projjrams.  EDA's  program 
is  muck  more  flexible  than  BIA's  program  of  business  development- 
£D>A  has  invested  in  public  works  sucb  as  water,  sewers,  and  mdustnal 
parks.  Business  loans,  planning  grants,  and  technical  assistance  are 
.::also  available.  This  distribution  of  funding  was  as  follows :  - 

IxkAnstrlal  po>ka,  SlTOSejLlS  r   -J 

Othex*  public  work«,  $1734>*2e,9©3^   *i 

Soslneas  loans,  $16,500,204  /LI  .   ' 

Plsxmlns  iSTKUkts,  $1435d.463   ^ 

Teclmlcal  assistaiice.  ^,447^65   * 

How  EDA  deciders  to  distribute  itii -funds  is  the  subject  of  a  special 
task  force  report  which  is  contained  in  the  appendi-i  of  Task"Fort;6 
liTumber  Seven's  report,^^* 

Some  EDA  projects  have  more  of  an  impact  in  terms  of  creating 
income  and  employment  than  others.  If  we  consider. the  industrial 
park  program^  only  45  companies  have  located  in  the  12  p:irks  which 
have  a  total  acreage  of  3,4ST.  These  45  firms  employ  1^00  Indians- 
The  cost  of  creating  these  jobs  was  $14,000  per  job  not  including  busi- 
ness loans  or  wage  subsidies.  Although  it  appears  excessive,  it  is  not 
if  one  considers  the  average  industrj-  cost  of  $25,000  per  job.  Of  the 
32  reservations  in  the  sample,  five  had  industrial  parivs,  but  not* 
occupants. 

It  has'  long  been  recommended  that,  industries  which  use  the  naturaJ 
resources  be  promoted.  EDA  has  recently  begun  to  examine  the  char- 
acteristics the  plants  that  fail  and  they  fo.  -d  that  they  had  the 
highest  -  success  ra*e  with  tribaliy  owned  resource  based  industries. 
Ho|>efulIy,  EDA  will  Continue >^  collect  statistics  so  that  this  pattern 

can  ba  verified.  J'"''^  ^       -,  - 

When  the  composition  of  reservation  enterprises  was  analyzed,  we 
foimd  that  most  of  the  enterprises  were  commercial,  again  with  an 
emphasis  on  tourism  and  recreation.  Amoiig  the  32  reser^-ations,  thcr^ 
was  a  total  of  81  tribally  owned  enterprises;  36  percent  were  based  on 
the  natural  resources,  58  percent  were  commercial  or  construction  es- 
tablishments and  only  5  j>erccnt  manufacturing  a  nonresource  prod- 
uct. Sisty-three  percent  of  all  tribal  enterprises  were  establipbed  wil^» 
the  help  of  EDA  and  BIA  loans  and  grants-  At  the  ramc  time  tiiere 
were  21  major  non-Indian  enterprises :  4T.o  percent  were  based  on  a- 
natural  resource  :  14.3  percent  were  comrnercial ;  and  3S.1  percent  mann-- 
factured  a  product  not  based  on  reservation  resources. 

nECOM:arE>ri>ATio>r  . 

7^"^^  CornrnissioTtTecoTThTTheTicLs  tThot : 

Congress  hold  oversight  hearings  with  the  Economic  Development 
Administration,  Sma-Il  Business  Administration.  Oiiice  of  ilinority 
Business  Enterprfse,  Depirtment  of  Labor,  Bureau  of  Indian  Affairs, 
and  Department  Transportation  to  determine  what  the  obstacles 
are  to  successful  business  development  in  nnd  near  Indian 
communities.  . 

*»*Task  I'orc©  3»o.  7,  Final  Keport,  AXPRC.  Wasliliicton.  n.C  J'nly  19TG.  p.  X49, 
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Ko  recitation  of ^ cold  statistics  can  adeQixate!?'  jtortrsLy^  tlie  Imman  misery  and 
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!  COMMIJr^i:^  SE&VTCES 

I  l3irrROE>xrcrio>r 

Tiie  Tmiqufe  position,  of  many  j7iriifHTt5=i  as  State  residents  i^ving^  on 
or  neaJT  Indiaai  j  reservations  xmder  Federal  jurisdiction  has  compii- 
catad.  TJ-3--Indikn  relations  in.  many  -ways.  Xowliere,  however,  \iixs 
the  relationship  "between  the  governed  and  the  govei-nment  been  more 
TOTiddled  or  mo^  iieglected  over  the  years  than  in  the  social  servr 
ices-^healtltT-eidiicatioEL  and  welfare,  ,  . 

Xndians  have  shorter  life  spans  and  are  far  more  susceptible  to  some 
disease  than  the  ^neral  population,  but  Federal  health  care  policy 
,  !iuis  been  weaJc  and  inconsistent.  The  tribes  lack  the  resources  to  pro^ 
yide  health  care  and  non-Ixtdian  local  ^vemments  often  refuse  to 
provide  it  on  the  gro^^^ds  tha<-*  it  is  a  Federal  responsibility. 

Indians  receive  less  opportunity  for  formal  education  than  the 


eren- 


to-  accept  Federal  money  for  the  education  of  Indian  children  they 
are  unwilling  to  iise  those  Federal  dollars  to  develop  remedial  pro- 
grams specifically  designed  to  meet  the  needs  of  Indian  children. 

Ijadiaixs  have  lower  average  incomes  and  higher  Tmemployment  ra.tes 
than  the  ^lieral  pop-Jilation,  but  must  contend  with  an  xll-defined,  and 
a.t  times  ODnfiicting  ss^em  of  welfare  programs  on  four  levels — fed- 
eral, Federal-State,  State-local,  and  tribal.  While  a  number  of  State 
and  Federal  agencies  r^re  authori2«d  to  deliver  services  to  Indians,  in 
practice  Indians  do  not  receive  many  of  the  services  from,  these  agen- 
cies of  disputes  over  where  the  primary  respostisibility  lies.  Conflict- 
^TifT  eligibility  requirements  further  exacerbate  tjxe  problem. 

Xhe  pioblems  of  Federal  vs.  State  and  local  responsibility  for  In- 
dian social  services  would  be  less  critical  if  either  had  suflScient  funds 
to  contribute  significantly  to  healtli,  education,  and  welfare  programs. 
But  even  Federal  programs,  set  up  for  the  sole  purpose  of  providing 
Indians  with  social  services,  mu£3t  operate  with  insufficient  funding, 
inadequate  sta:ffs-  and  second  rate  facilities. 

-  The  "Dhysical  health  of  the  American  Indian  is  considerabljr  lower 
than  tKat  of  the  general  population.,  Indians  sirffer  from  a  high  in- 
cidence of  .preventable,  environmentally  caused  disease  and  from  nutri- 
tion-related illnesses  such  as  malnutntion,  obesiiSy,  tooth  decay  and 
maternal  and  infant  sickness.-Trfeatment  of  both  categories  of  dis- 
ease requires  detection  and  foHowup  procedures  _which_ are  especially 
difficult  in  the  highly  dispersed .  Indian  population. 

(371) 
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Jtl  addition  to  f^ysical  disease,  the  lin^ring  agid  cumulative  ef- 
fects of  forced  displacement,  cultural  conflict,  and  lii^h  rate  of  un- 
ernployment  ail  contribute  to  a  high  level  of  mental  health  problems. 
This  is  evidencea  by- excessive  use  of  alcohol  and  drugs,  and  by  re- 
lated social  problems  such  as  cMld  reglecit,  broken  homes,  and  violent 
and  accidental  death. 

X)ata  on  nonreservation  indians  is  incompliete^  but  death  and  dis- 
ease statistics  for  reservation  Indians  are  accurate  and  currents* 

*  They  show  that  in  1970,  Indian  life  esrpectancv  vras  65  years,  com- 
pared with  the  national  average  of  71  years.  Indian  infant  deaths  in 
1971  were  23.8  per  1,000,  compared' with  19.2  in  the  general  popuia- 
'  tion.  In  the  same  year,  Indian  deaths  from  diarrheal  disease  were  at 
a  rate  four  times,  higher  than  national  avera^s.  I>eaths  from  tuber- 
culosis were  3.7  times  higher,  from  cirrhosis  2.9.  times  higher,  from 
accidents  2.9  times  hi^^her,  from  homicide  2.4  times*  from  con«:ential 
malformations  1.5,  from  suicide,  1.7^  from  certain  diseases  of  early 
infancy  1.5,  influenzii  and  pnetmionia  1.4:  and  from  diabetes  1.3. 

One  of  the  most  prevalent  diseases  is  <"titis  media,  a  painful  swell- 
ing within  the  ear.  It  generally  occurs  i  .  children  witil  a  h'  ry  of 
untreated  respiratory  "infections.  When  drainage  is  obstru  -^ed  by 
swellin<2:,  pressure  may  rupture  tlie  eardrum^  causing^  pa^^al  hearing 
loss  an^i  life-threatening  complications  which  can  only  be  i^emedieS 
by  surgery  and  may  require  i^earing  aids.  For  example,  at  the  Crown- 
Tx>int  ^biTavajo  health  service  unit*  2**")33  school  age  children  were 
screened  in  i9T2.  Of  these^*  34  children  had  hearing  loss  from  otitis 
i::iodia,  -il  ha<3  both  eardrums  perforated,  106  had  one  eardrum  .per-- 
f  orated  and  11  had  a  growth  oh  the  bone  structure  behind  the  ear  or 
in  the  nciiddle  ear.^  ^       .  ■ 

-AJthou^h  each  case  required  surgery-  or  rehabilitation,  no  coordi- 
nated action  was  taken  by  the  screening  center  to  get  the  children  to 
a  treatment  facility.  The  chief  of  otolar^'ngology  for  the  Navajo  area 
estimated  that  in  1073  about  6.000  Xavajos,  or  about  5  percent,  needed 
ear  surgerv'^  There  and  elsewhere,  there  is  a  cnn:*ent  backlog  of  cases 
needing  stich  surgery.  A  General  A^ccoimting  Office  survey  team  said 
after  visiting  Crownpoint  in  197o  that  at  the  rate  ear  sxrrgery  was 
being  perfoi-med — four  a  week — it  would  take  oO  ^^ears  to  treat  rhe 
backlog-"  .  '  - 

itespiratory  diseases  such  a^.  pnemnonia  and  influenza  also  hit  In- 
dians harder  than  the  general  population — causinjj  death  at  a  rate  2.^ 
times  higher  in  1972,  The  same  year,  the  mort  xlity  rate  for  Indians 
from  bronchitis,  empliysema  and  asiihma  was  5,4  times  higher  than 
national  averages,  XuBerculosis,  caused  by  ovexcrowding  and  px^or 
ventilation,  occurs -AO  times  as  often  in  Indians  as  in  all  other  XJlSJ 
races.  Even  when  drug  therapy*  is  applied,  followup  oontrol  pro- 
grams are  not  sufficient  to/ prevent  reactivation.  Five  of  the  health 
cai*e  units  survc\"ed  by  a  OAO  survev  team  in  1973  were  not  pro- 
viding such  control  treatment.  Two  health  care  imits  were  unable  to 
provide- treatment  for  about  I.lOO  Indians  who  had  positive  reactioiJ5=; 
to  tuberculosis  tests.  At  the  Crow  Agency  unit  in  1972,  about  25  per- 


•Xlie  dzita  In  tbl3  section  are  for  the  yenrs  19T0— X^TG. 
*^  **P^offres3s  and  Problt^ms  In  Provldlnfc  Seaitli  Services  to  Indians/"  Comp.  Gen.  of  the 
I7Illt#^fi  Stn-tfH*,  Max.  XI,  X9T4»  p.  26. 
3  riHa^,  p.  29, 


ice»t  of  tihe  271  Xndians  in  the  control  program  were  oveixiue  for  serv- 
iiices.  At  J^iDte  Kidge^  about  8  percent  of  the  405  Indians  in  the  control 
[prpi^c^^  received  treatment  and  other  services  required  in  a 

:  Qtfvptf%yFiTiri<>Tit  tnberculosis  control  manual.^ 


rat3  ^   ^ 

ilis  mcidaace  rate  increased  by  117.6^percent  and  gonorrhea  by  79*4: 
percent*  Control  systems  are  weak  at  the  health  care  nnits  *^nd  no 
efforfc  is  ^n^deto  trace  and  keep  records  of  contacts  and  to  follow  np 
with  tiearaSHK^:  .        ^  - 

Maternal  and  infant  health  are  poor  among  Indians.  Indian  infants 
frcwn  1  to  12  months  old  die  at  more  than  twice  the  rate  of  the  gen- 
eral population*  Many  die  unnecessarily  of  sncr;  iiseases  as  pneumonia- 
meningitis,  gastroenteritis,  and  accidental  :iy:=dation  because  moth- 
ers are  unable  to  reach  facilities  for  re^         ;  r^natal  and  postnatal 

visits.  -I  •  J 

Malnutrition  among  pregnant  Indiar:  vworaen  may  be  associated 
with  mental  retardation  among  Indian  c  hildren.  Some  studies*  sug- 
gest that  malnutrition  decreases  the  norm^iT  -  ral  r  of  brain  cells  pro- 
duced in  an  infant  and  can  ad^versely  ai^ect  lopment  at  every  stage. 
Eveii  with  rehabilitation,  such  early  grovrr^T  failures  are  probably 
irreversible* 

AxrCOBCor*rs2k£ 

The  most  severe  and  widespread  health  problem  among  Indians 
today  is  alcoholism  and  its  medical  consequence,  cirrhosis  of  the  livor* 
The  social  problems  caused  by  alcoholism  create  an  environment  from 
which  alcohol  often  seems  tijte  only  escape.  -,  -i- 

'  Alcoholism  affects  not  just  the  alcoholics,  but  the  total  Indian 
society  and  family  units.  1970  report  on  Indian  alcoholism  made 
this  statement  on  the  widespread  effects  of  the  disease  : 

JUcoiioIism  is  a  costly  proposition  in  every  sense  of  ttie  word.  I^ersonal  liealtli 
xaay  be  impaired  by  cirrbosis  and  its  complications,  neurcvpsTrcbiatric  disorders 
and  nhtritioiial  deficiencies.  Tbe  majority  of  accidents,  ^speciaily  fatal  ones,  are 
associated  witb  alcobol^  as  are  nearly  all  bomicides,  assault  a,  suicides  and  suicide 
attempts  amon^  Indians,  Tbe  loss  of  i>ersonal  freedom  and  productivity,  tbe 
breakup  of  fcmilies^  tbe  bardsbip  and  bumiliation  involved  -are  considerable, 
pTt>w^T!g^  not  easily  measured-* 

At  the  six  health  care  units  surveyed  by  GAO  in  1973,  an  estimated 
60  percent  of  the  caseload  was  directly  or  indirectly  related  to  alcohol* 
IXiring  1972, 1.097  patients  made  2,637  visits  for  episodic  and  habitual 
drii^ldrtg^  alcoholic  addiction,  intoxication,  and  delirium  tremens.  Dur- 
ing the  vear,  181  patients  ^ere  diagnosed  three  or  more  times  for  these 
conditions,^ 

On  one  central  Plains  reservation,*^  '^O  percent  of  the  population  over 
15-  years  of  age  reported  that  they  drank — 82  percent  of  the  men  and 
55  percent  of  the  women.  Children  were  reported  hegi-jning  drinkin  ~ 


is  . 


»  pp.  41,  42. 

*  StxLzire7  M.  Gaxn,  *^lol<«lcal  Corrc^tes  of  Malnirtrltioix  In  Maia,'*  ^utritaon^  Orowth* 
and  I>«"vclopinont  of  JJortli  American  Clill<lreiu  Wftsliliifftoii,  I>.C-  :  tJ.S-  Government  Print- 
Inir  Office,  Z>HEW  gnbUcntlon  Na»  72^6,  1^2,  pp.  12^X38- 

«^tJ.S.  I>epartment  of  JclBW,  PnbUc  Snltli  Service,  Zn<Ugtn  Bealtli  Service,  "Aleoliollflni^ 
A  msb.  FWorlty  Sesltli  J?roblcm^.  a  rex>ort  of  tbe  XHS  Taslc  ^orce  on  Alcoholism^  1969— 

••*K«port  on  Alooliollsin  anfi  Drugr:  Abuse",  Task  I*orce.T«yo.  American  ^Indian  Policy 
Sevlew  Commission,  An^.  19T6;,  p.  X6. 
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between  the  ages  of  0  and  17.  In  the  age  ^oup  from  15  to  19^  60  per- 
cent of  the  boys  and  40  percent  of  the  girls  reported  drinking,  ^ii  a 
small  Great  Lakes  commnnity^  only  seven  of  the  74  persons  over  18 
totally  abstained-  "  7"^  -  ^ 

The  iNational  Institute  of  Mental  Health  reports  that,  in  1973,  7^ 
to_  SO  percent  of  Indian  suicides  were  alcohol  related,  t\vo  or  three 
times  the  nati  ^nal-  rate.  The  ^National  Center  for  Health  Statistics 
reports  tiiat^  in  :-.372,  suicide  was  one  of  the  three  fastest  rising  causes 
of  death  among- Indians.^  In  the  Indian  Health  Service  ambulatory 
•patient  <^re  report  for  1975,  there  were  84  cases  of  battered  children 
on  first  visits,  S2  of  which  were  alcohol-related.^ 

Similar  to  alcoholism  is  the  prevalence  of  drug  abuse.  In  the  first 
three  months  of  19T4  alone,  the  number  of  drug  abuse  cases  in  Indian 
mental  health  programs  jumped  by  almost  50 'percent. 

The  primary  responsibility  for  x:>revention,  education,  and  rehabili- 
tation of  alcohol  .and  drug  users  has  been  with  the  Xational  Institute 
on  Alcohol  ism  and  Alcohol  Abuse.  XI  AAA  has  been  funding  and  ad- 
ministeriiig  most,  alcoholism  programs  since  1972.  In  1976  J5TAAA 
was  supporting  99  reservation  programs  at  a  cost  of  $12  million  and 
12  trainmg  programs  at  a  cost  of  $1.6  million. 

XIA^^lA's  role  was  changed  to  one  of  funding  only  in  1976  when 
Congress  passed  S.  31 84.  This  act  authorized  the  Indian  Health  Serv- 
ice to  take  over  administration  of  "mature*'  alcoholism  projects  be- 
fflnning  in  fiscal  197S.°  The  change  is  viewed  as  a  step  in  the  right 
direction  by  the  Xational  Indian  Health  Board  on  Alcoholism  aiid 
Ortig  Abuse  which  x^Ul  provide  coiisultatior*  and  technical  assistance 
to  make  alcohol  projects  more  relevant  to  Indians. 

^lanifestations  of  emotional  disturbance  among  Indians  were  first 
reported  in  1928  by  Brookings  Institute  investigators^^  who  found 
"^excessive  use  of  alcohoL  high  accident  rates,  child  abandonment,  and 
jx>or  social  and  school  atijustments.''  As  late  as  1955,  a  Public  Heal tli 
S>ervice  report  /revealed  that  there  were  no  facilities  for  psychiatric 
care  of  Indiaryfe  l^eyond  institutionalization  in  asylums,^^  and  that  the 
few  medical  ^ociai  workers  ser\-ing  Indians  "Svere  not  sufficient  in 
number  to  meet  minimum  requirements.-'  Aloreover,  these  social 
workers  wer^  limited  to  dealing  with  tuberculosis  patients,  mothers 
and  childreii  with  problems  of  physical  health,  and  the  aged,  handi- 
capped or  abandoned.  .  ^ 

The*  195^'  Public  Health  Ser^^ice  report  failed  to  deal  adequately 
with  the  problem  of  mental  health.  A  ^Cational  Institute  of  Mental 
Health  team  visited  the  same  sample  reservations,  but  "because  of  the 
shortage  of  Itime,  it  was  not  possible  to  collect  and  develop  quantitative 
data"  accordmg  to  the  PHS  report.  Only  two  pages  of  tLe  327-page 
report  werd  devoted  to  mexital  health  problems,  excessive/ alcohol  con- 

r  ZT^d.,  p.  16,      ■  j  ' 

"  ii^ia.,  p.  17. 

^  Aleohollitin  report.  July  9,  1976,  vol.  IV,  No.  IS. 

"The  I*roblein  of  Indian  AdmlnifltraUon*"  Baltimore  :  Jolins  Sopklns  Press.  19'>S  - 
^  Some  Ind^ins  J^ere  removed  to  St*  Ellxjil>etli*s  nospital  In  ^STaslilzifrtou    T>  C.  *  wliere 
lEl  ^^^^^  ^^^^  aeatU-  Public  nealtH  Service  Publication  >'o,  5^1,  Feb."  11.  19^57, 

^'^ibut,,  p.  151^  —  r 


L,;:  jrompticHi»  jbiigh  accident  and  violent  act  rates,  child  abandonment  and 
•^acseatiorb^ '*^Tiiere  appears  to  be  especially,  intense  jErustration'',  the 
:    psyciiiatrfsjcsi  reported.  .:  , 

not  xtntil  1965  that  a  pilot  mental  health  project  -was  started 
g^^f^o  iiylf^  ^NXadH:  funding.  I^er,  a  headquartors  -was  estab'" 

J3^iea_  at  Albnqx^  to  provide  clinical  research  training  and  con- 

sn^xatrve  and  admin  ?strative  resources  to  mental  health  sections  in 
TesciiTy&tiorL  seryicB  areas. 
:  >  ^:l^^^?^^^.<ie^istafl5ng  keeps  evei-y  service  area  from  providing  more 
;  xh&n.a.  of  the  needed^rvices.  Eecanse  a  comprehensive  assess- 

ment of  needs^  has  not  been  made,  services  are  delivered  on  a  random 
-.  .  oasis -with  liniitecLreeonrces  and  funds. 

.^JFor  instance,  in  the  JPortland  area  a  model  suicide  prevei»tion  pro- 
¥'^^  '"'^  program  reHes  on  the  co^obined  helS  of 

-  4^JS2?*  ^'^^?^*^^  community  health  reoress^ntatives,  social  T?-or4ers, 

VioXliSL  volunteers-  STid   Trirlin-o  TTe^'al4'l>^<S.a^^i^^  ■^^■^4-^1  T  7J.1-  _t._^ 


/fcrors.  and,staff,^as  well  as  non-Indian  professionals,  it  still  lacks  the 
^eoessa^tpols^o  cope  with  tne  unique  and  varied  cultural  patterns  of 
^nctian  tebes.  These  patterns,  which  vaxy  from^  tribe  to  trilbe.  require 
^P^p??lf^^*^«>^^c[  orientation  even  for  mental  health  professicmals. 

j^^vailability  of  direct  psychiatric  rherapy  for  Indians  in  acute  crisis 
or  w^th  chronic  emotional  problems  is  severely  limited.  There  are  few 
psychiatrists  and  their  skilis  are  needed  elsewhere  in  broad  proorams 
of  i>revention..  support,  and  education  for  the  communitv  as  a  whole 
feociai  workers  and  psychiatric  nurses  are  equally  scarce.  'Fe^  area 
■;pr^rams  have  enough  people  with  the -right  skills  to  train  interested 
Jjidians  to  ta£ce  on  some  of  the  community  work 

^^^^ZF^^'^i  "^{^P^^  ^^^^"^^  ^  reservation  jnental  health  clinics 
must  be  earned  by  the  paraprofessional  menzai  health  worker.  With- 
^?\Sf^^T?^^^^?  could  not  operate  at  all.  After  brief  training 
at  ID^ert  Willow  Traming  Centei  in  Arizona,  ^ey  return  to  thefe 
SS^'S^J??  ''''  handle  crises,  provide  tra  sportation,  provide- 

^^^h^^^JS."^  haison  ^I^port  an^  handle  alznolt  any  oth^  prob- 
'4^S«»^<f^5?^-     i1     <3eixnate     need    exists     for    lo^al  :  training 
^^^essIJnali.^''^  apphcable  courses  to  turn,  out  more  sucf 

.  "     -  Ti=cE  iiESEo>rsi3rLrrx 

^proving  the  health  of  the  Indian  populAtion,  and  espeeiaHv  that 
portion  on  reser^  .tions,  would  be  a  fomSdable  job  fo^  e%n  the  ^ 
equipped,  fund^,  and  managed  health  bare  sy^emf 
ci^i^  pMiian  Health  Service  and  its  predec4sors,  which  were  as- 
to  provide  health  care  to  reservaSon  Indians,  wSe  n Jt^ulH 
ped  for  theooD.  :Even  today  the  Indiaii  HTealth  SerVi^  haTd 
shortage, -inadequate  facilities,  limite|  fundsfa  b^Mog  of 

s5io^  *mr^,5^Snd«n^t  Bnsby.  aad  -wlSh  SI 


medical  serx-iccs,  a  poor  budojct  and  mi^nasement  syst^in-  Moreover, 

ff^^UtiS'  losteil^  involvement  in  tne  With  care  system,  and 

c^rdiiStiS^  uli^natc  iiealtli  resources  for  nonref5or^^l.lon  Xr.Jians. 

mo^than  50  \-ears,  Con-ress  li..s  been  passm-  legislation  and 
m^t^appripriations  designed  to  raise  the  leyel  of  ^.^^lan  heaU^^^ 
to  ^?S^v?  the  environment  on  ret.-r^-arions,  and  to  involve  Indians  m 

'"^"vSS^'olSxS'dW^^^  achieve  those  ™ 

st^^^^h  onfv        Det>.oi-tment  of  the  Interior,  but  to  mclude 

ISS^^  izSculture,  a^d  Health,  Education,  and  ^Velfare,  App^o- 
pHatiJS  f^fi^e  Federal  health' care  for  Indians  mcrcasea  fi*om 
'=;40  000  ii>  1011  to  some  $274  million  in  10  i  6-  -  -  r  t  t 

Coni^ss  has  funded  Countless  studies  to  measxire  the  leve.  of  Indian 
health  to  determine  needs  and  to  cvaUiate  the  >  edei^  n^ltn  car^ 
svstcm.  Congress  ha.=.  heard  Indians  and  Indian  p^l^^-^/^^J^ Ji^,^^ 
Sini-tratoiS^testifv  frequently  on  tne  ciiltural  relevance  ^f  Federal 
'  hcTltli  care,  on  ways  to  involve  more  Indians  m  it  and  oil  mean^  to 
improve  it^^  +he  Indian  TTeali-h  Service  remains  underfunded  and 
under^taiTed.  It'lacks  the  flexibility  to  meet  divei;sifiod  .tribal  needs. 
iTs  nmi-Tndian  focus  is  culturally  irrelevant-  Indian  involvement  irv 
tli^^?^emreven  ihdirectlv,  is  minimal.  Federal  agencies/fail  to  sup- 

'^C.l'^^iT^:^^^^^  it  has  a  special  truct  respinsibili^  for 

-  TnrUan  health,  but  it  maintains  a  health  care  system  Y^^^ 

-  ficiontlv  i^inded  to  be.  the  primary  provider  it  profe--^- 
with  rare  exception  serves  omy  Tnaians  "^no  live  o 


 to  be.  and 

with  rare  exception  serves  oniv  xncnan^  >v..v.  ojV  reservations. 

?>lhor Ti^ians  must  rely  on  State  and  local  health  pro.-.^ors  ^^^-^.J^T^ 
unreliable  because  of  the  dispute  over  where  the  primary  responsibdity 

''^Tho  most  recent  Indiaji  health  le-^slation,  ^^^^^^ /^^-^^ -^-^^U-l^ 
not  a  de.sijm  for  comprehensive  health  car-e,  even  though  it  d^cla^^^ 
that  its  pdhcv  is  'Ho  effect  the  national  goal  of  pro^jamg  the  bj^^gst 

possible  health  r.:-atus  to  Indians."  Tlic  ^^^^ *^^^V?^'2J-''''M?'?i;^^seS 
up-radin<r  of  the  Federal  health  care  system.  It  pHfrtiady  addx^^ 
pCor  en^-ironmental  conditions,  acknowledges  the  health  needs  o£  non- 
roser^-ation  Indians  and  outlines  a  program  for  ,the  training  ana 
eduf-ation  of  Indian  health  professionals.  /-      ,  /-  ^.t,^ 

A  number  of  Federal  agencies  will  be  involved  in  implementing  t tie 
ActV  provisions.  The  Act  holds  the  possibility  for ^^l.^^P^^^Jlt^^^^^ 
Indian  health,  but  fimdni<r  will  not  be  available  ubtil  fiscal/L9i8  an.* 
will- end  with  fiscal  19S0.  Whether  the  Act's  apptopnatioiis  will,  in 
that  time,  meet  total  needs,  remains  to  be  seen.         /  .  ^/  ^ 

The  33Az^v>rci=:  Upset       /  / 

The  earliest  European  settlers  in  America  f  ounH  Indians  adapted  to 
their  environment  in  a  way  which  satisfied  theii^  material,  emotional. 
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anji  pi^siolpgical  needs.  The  lifestyles  that  resulted  from  these  adap- 
:^ta;^aaxs'<ii^ppea3fe<l  with  Enrapeart  colonization*  Settlers  brons:ht  with 
-thj^sn^sbrange  diseases  and  alcohoL  Those  tribes  which  resisted  coloni- 
/^i^ittioa.  foqnd  th^nselves  in  drawn-onfc  combat.  Intiians  living^  on  lands 
'^^a^sfsttl^rs  wanted  were  removed  f  orcibly^ 

Smallpox  was  the  first  Indian  health  problem  the  T^ederal  Groyern- 
iiwmt  reioognize^  threatened  the  lives  of  soldiers  stationed 

nesur-^  rese^^  the  TVar  Department  ordered  mass  vaccinations. 

iHbwever^  the  vacclies  often  did  not  arrive  where  they  were  needed, 
and  tJiere  was  ^  shortage  of  dcjctors  to  administer  theTn,  despite  the 
:£act  that  IjEidian  agents  wrote  jBrequentJy  to  Washington  to  seek  both. 

JFor  tb**  roost  ;part«  the  only  Federal  medical  care  Indians  received 
-during  ti^e  19thL"^»ntnry  was  occasional  attention  from  doctors  hired 
by  the  Sm^eaii  of  Inciian  ASairs  to  fereat  Federal  employees  and 
cniidren  in  BIA.  schools. 

Aithon^^i  a  health  division  was  created  in  the  BIA  toward  the  end 
of  ithe  jL^th  century,  which  hired  some  additional  doctors  and  bnHt 
some  hospitaljs^  health  needs  of  Indians  have,  never  been  adequately 
met.       .    •"  ^ 

For  exaiuple^  in  1921  Oon*?ress  passed  the  Snyder  Act  which  au- 
tKorized  the  appropriatior\  of  funds  "from  time  to  time''  for  "relief 
of  distress  and ,  conservation  of  health.'^  A  Brookings  Institute  study 
of  TT%ft7ft.7>  administration  ^  reported  on  the  continued  extensive  con- 
ditions \>f  ill  health  that  prevailed  arnons:  Indians,  and  some  20  years 
later  when  teams  from  the  American  Medical  Association  were  asked 
by  the  Sec^tary  of  the  Interior  to  investigate  health  care  on  a  nnniber 
^of  re^irvations,^*  they  reported  i 

As  a  r^asolt  ot  lack  of  saziltary  conditions,  maii3^  of  the  diseases  common  to 
.  wttLt^  men  are  rampant  among  -ttie  Indians  and  reqnixe  redoubled- efforts  on  tife 
pffrt  of  tJie  medical  ofiQbcera  to  control  tliem-  *  *  *  Jf  tite  American  people  T^ere 
A  ware  of  tlie  failure  on  ttie  part  of  Congress-to  appropriate  sufficient  funds  for 
tlie  liealtli  «tf  tlie  Indians,  a  justified  Tvave  ot  criticism  would  sweep  tbe  country* 

Ten  years  later  in  1958,  according  to  the  ]?ublic  liealth  Service, 
Ijidians  continued  to  have  health  problems  resembling  in  many  re- 
spects those  of  the  general  population  of  the  Xation  in  1S60,  a  genera- 
tion before.  I>i;seases  iar^ly  controlled  among  the  general  population 
still  caused  widespread  illness  and  death  among  Indians. 

These  and  similar  studies  promptec*  Congress  in  1955  to  trajisfer 
Indian  health  responfsibility  from  the  BIA  to  a  newly  created  body 
under  HLealth^- Educatiori^  and  ^Weli:>^rr  called  Health  SexViqes  iA^drnm- 
istration*  I^ublic  Ileal th  ^Service."  ^  Ic  was  later  renamed  -the  Indian 
Health  Service  (IHS). 

-  JLfter  the  transfer  from  Interior  to  HEW,  appropriations  increased, 
but  there  still  was  not  enough  inoney  to  serve  both  reservation  and 
nonreservation  Indians.  TLfe  "onderlying  environmental  and  social 
causes  of  poor  health  remained  untouched.  From  the  Indians*  stand- 
point .kittle  was  changed,  ard  in  1976/ as  pointed  out  by  Senator  Henry 
3VC^  Jackson :  .  ' 

**Tlie  -Problem  at  Xndton  Administration/*^  HitltizYiore  r  JTolins  Sopklns  Press,  * 
y*T>r9^  X""-a»ch*  Srttntonr  and  Clieflley,  ••Snrrey  of  ATedlcal  Care  Amon^.the  Upper  Mid- 
west l^'ndlans'^*  J'outtmI  of  tH^  American-  MtJlicaZ  A.saociatio'n,  IU>cliester.  "Minn.,  Jaxu  22* 
223,  22^. 

» ^blJe  lAW  S^P-:»6,  Tl  Sta-t-  3TO.  42  U.S-C  sec  2001  Cl»54)  •  - 

'^/Teatlmony  before  tlie  Xndl&n  Affairs  Snlxrommlttee  of  the  -iHoGBa  Interior  and  Xnsnlaf  • 
Affiaiirs  Conzmlttee.  Oct.  20^  X9T5^ 


The  deplorable  state  of  Indian  bealti  a  matter  erf  recor<L  >.o  recitation  of 
cold  statistics  can  adeqxiately  portray  tJie  liTainan  misery  and  suSCenn^  experi- 
enced, bv  tbe  majority  of  TTirllnn  and  Alaskan  2s ative  peoples  oa  reservations  and 
in  nmnerous  viUases-in  Alaska.  Kowever,  wben  the  impact  of  these  statistics  is 
measured  against  the  ixq/ulfilled  hopes  and  aspirations  of  scores  of  Indians  which 
liave  been  cut  short  by  unnecessary  illnesses  and  deaths,  and  against  the  alarm- 
inc*y  hiich  nomber  of  Indian  families  which  have  been- devastated  by  social  dis- 
intesration  caused  by  mental  illness  and  alcoholism,  then  ;=iuch  conditions  become 
real  and  meaningf  nl.  Our  national  conscience  demands  that  this  deplorable  health 
picture  be  corrected.  ^  1,        .  ^ 

The  Hil:\XiTII  Carp:  fei-S7:TiM 

-  As  U-S  citizens,  Indians  are  entitlexl  to  the  entire  range  of  henltli 
services  available  to  the  entire  popiilation.  HoT^ever,  the  fact  is  that 
Indian  people  receive  the  bulk  of  their  medical  care  from  a  single 
Federal  agency — Indian  Health  Service.  One  reason  is  thr\t  Indians 
seekin*?  care  from  fedei-ally  funded  programs  administered  .by  State 
or  local  governments  are  .often' refused  ^-ith  the  excuse  tliat  IHS  is 
soieh  responsible  for  their  care.  . 

If  ^,  however,  has  neither  funding,  facilities,  or  staif  to  provide 
''leaith  j^rvice  to  all  Indians.  As  a  consequence,  many  go  without  any 
cai-c.  Like  the  13IA,  IHS  has  to  limit  its  health  care  to  those  Indians 
living  on  or  near  .federally  recognized  reservations-  These  Indians 
receive  dire»;t  care  m  IIIS'  facilities  -nd  indirect  care  from  pi-ivate 
health  providers  contra <*ted  with  IHS  funds. 

As'tlie  parent  body  of  HIS,  the  pepartmont  of  Health,  Education, 
and  Welfare  control's  the  si^^e  of  IHS  stfiff,  has  final  approval  of  its 
bud^jet  before  it  goes  to  OMB.  and  sees  that  the  Service  conforms  to 
adrninistrative  and  departmental  policy.  But  HEW  has  not  been  an 
aggressive  advocate  ^of  Indinri  ho::!th.  It  opposes  the  use  of  direct 
health  care,  but  fails  to  insure  Iml'-j-u  entitlement  to  alternative  health 
care  sources,  such  as  other  HEW  programs  and  federally  f urjded  State 
and  local  programiS.  An  obstacle  to  improvement  is  the  fact  that  HEW 
regional  offices  do  not  correspond  goographically  to  IHS  area  ofiices.- 
-Therc  is  also  a  lack  of  interagc^ncy.  coordination,  consultation,  and 
monitoring. 

In  April  1S75,  an  Intra-Departmental  Council  on  Indian  Affairs 
TK-as  established  Tvithin  HEW.  The  esTtablishment  of  this  council  -vras 
based  on  a  recognition  of  the  total  lack  of  coordination  of  Indian  pr3- 
grams  tvithin  HE"\V. 

Few  FACTT.TxrKS,  Foor  Fachlittes 

■■    "  ' 

IHS  headquarters  are  irs  Kock^^ille,  [Maryland.  Ei|rht'  area  offices 
administer  and  advise  S6  service  units,  which  actually  provide  health 
care  on  reservations.  At  the  sf^rvice  units  there  are  51  hospitals  with 
inpatient  and  outpatient  clinicr  ,  S3  health  centers  and  r300  field  stations, 
including^  those  in  Alaska. 

Xot  only  is  the  number  of  riiese  healtli  facilities  insufficient,  but 
many  are  unacceptable  by  national  standards*  Thirty-five  of  the  51 
liospitals  do  not  now  meei-  Federal  fire,  safety/  and  buildin<2r  codes. 
Twenty -n'lne  do  not  meet  Kedoral  accreditation  standards,  either  be- 
cause of  pooV-  physical  plants,  inadequate  staffing  or  deficiencies  in 
equipment  sl:^pply.^^     «     .       ^  ,  - 


lELeariuizs  before  the  Permanent  Subcommittee  on  Inveatl^ratlons  of  the  Committee  on 
Government  Operations,  U.S.  Senate.  93d  Conj:.,  2d  sess,.  Sept.  16,  1974^  p.  5* 


Jt^  j^j.  -Tn^tftn  Ileal  til  bill  introduced  by  Senator  uackson  de- 
-scribed  IHS  facilities  as  ^^iiiadequate,  outdated^  inefficient  and  xmder* 
TTfcsiLTiT^i^^^  »  Tnif%  ^rrx^  bill  pointed  OTit  that  57  areas  vith  Indian  popu- 
lationsL  Tec^uixed  ^either  new  or  replacement  bealtbv  centers  and  sta- 
tkms^  or  clinics  remodeled''.^* 

One  tsdbal  chairman,  Henry  I-r*  Allen,  described  the  Pawnee^  Okla- 
lionaa^  servi  ^  tmit  as  '  :  -  ! 

Tliere  is  irist  no  way  yoi2  justify  eontinnlng  tbe  liospital  .or  even  calling 
It  a  Ikospltel.  It  Is  obsolete.  It  was  built  arotmd  ^e  first  of  the  century.  It  lias 
bee^'  tbere  tTi*^^  nxany  years.  We  fceep  modlfyingr  ttils  old  lity  and  it  will 
5spefver  be  adequate  for  the  present  needs  of  the  people,  who  number  12»000  to 
18,000  .  .  •  with  f  onr  doctors.** 

The  following  engineering  report  was  written  on  the  Winslow, 
Arizona,  IHS  hospital^  one  of  four  tit^  accredited  facilities  viewed  by 
Senate  investigators :  . 

Xhis  is  a  three-sfbry,  heavy  double  reiitfo reed  concrete  bnilding^.  It  was  br:ilt 
in  .lSSS  as  a  tuberculosis  sanltariuia, .  GThe  JCacility  is  now  a  40-bed  acute,  care 
hospital,  ^^t  one- room  in  the  building  was  designed  lor  the  use  it  is  now  put  to. . 
There  Is  no  ^chance  for, proper  nursing:  care,  proper  nursius'  procedure^  or  proper 
asepsis.  TVith  the  possible  exception  of  the  tltchen,  every  department  of  this 
hospital  *i^  critlcaDy  inadei^uat^  for  acute  pvatient  care.  Because  of  ^tmctura^ 
limitatioziH^  it  i  s  unfeasible  to  remodel  or  expand  this  buiTding^*^ 

IHS  delivers  the  bulk  of  its  direct  care  in  the  outpatient  clinics  of 
its  hospitals  and  it  is  there  that  the  Indiaix  patient  most  often  suffers 
froni  th©^ inadequacies, of  the  system,  T^atients  who  have  traveled  long 
distances  often  wait  several  hours  for  only  a  cursory  examination;  On^ 
^favajo  facility  vrith  four  asamining'  rooms;  has  an  outpatient  load 
of  6O,0OOjvisits  a  year.  A  single  SZ-ray  machine  performed  27,500  ex- 
poBoresrin  1  year,  even  thon^i  the  safety  standar:d  is  5^000  expct;.  jes.^ 

Some  new  metliods  of  providing  medical  care  are  beiiag  esiplored.  For 
example^  mobile  health  vans  are  beins  lised  expefinlentally  on  the 
iCavajo  and  Rosebud  reservations.  Until  recently,  a  television  satellite 
was  nsed  successfully  in  ^AJaska  to  relay  a  physician*s  diagnosis  and 
instructions  to  remote,  inaccessible  areas  staffed  only  by  health  aides. 

*Co:n^xracx  Cake     •  - 

Ta  supplement  its,  own  facilities.  IHS  spends  about  a  third  of  its 
budget  on  contract  care  in  private  facilities.  Aside  dfrom  the  fact  that 
t  hS  is  unable  to  meet  its  own  existing  need,  there  are  other  disadvan- 
ta^jes  to  purchasing  contract  care.    ="  , 

in  some  instances,  contract  medical  care  may  oe  mieconoioicals  In 
addition,  contract  care  suffers  frojn  a  lack  of  monitoring  of  reported 
discriminatory  practices  among  some^  doctors  and  hospitals.  Such 
monitoring  would  be  difficult  under  the  best  of  circumstances,  l>ut 
many  contracted  facilities  are  far  from  reservations,  and  JL±±S  has 
neither  the  formal  means  nor  the  staff  to  perform  that  function.  > 

S.  93d  Coz::^,  2d  sess^  Z^eb.  Xi,  1974«  sec  2  (f  y  (1)  « 

^  »n>id. 

^BearSzts'  before  tlie  Permaxient  SnbcommJttee  on  Xn^v^tUcatlozts  of  tlie  Committee  on 

"^Srt^Tnony  of  r>r,  7aylor  McEIezisde^  Sxecntl^  mrector,  •X'avajo  Sealrli  -A.TitIiorlty. 
beToxSe  tlie  jPermAXient  Subcommittee  on  XavcstLsatlons  oX  tbe  Committee  on  Oovemment 
Oi>earatlona,  U.S.  Senate.  93d  Oonip^  2d  sess^  Sept.  le.  IST-l^  pp,  5S-5e. 
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In  additicm  to  direct  and  contract  patient  care,  IIlS  also  olffers  on  a 
^random  basis  (dependent  upon  available-  fundin<^  and  staff)  various 
outrcacli  and  community  oriented  pro-ams  in  public  healthi  maternal 
ajid  child  health,  nutrition,  and  hygiene.  If  such  pro^rrams  ^rere  oper- 
atin*r  on  a  lar^^e  sca'le,  the  lirriited  service;  -which  IHS  can_  ^ve  would 
be  enhanced  considerably.  Since  they  -are  not,  IHS/  task  is  more  dif- 
ficult than  it  need  be. 

IHS  Staffi>cg  ' 

I^ike  its  predecessors,  IHS  is  chronically  short  of  personnel,  both 
'*r>r6fessiona*l  and  snpporfive.  Isolation  in  an  alien  culture,  lack  of 
Educational  and  recreational  facilities-.  loW-pay,  separation  from  pro- 
fe.   lonal  collea<2fues,  inadequate  and  substandard  housing— all  of  these 
^accv.     make  recruitment  difficult  and  turnover  hi<>:h. 

OTf  those  Nvho  do  accept  IHS  work,  many  have  had  only  superficial 
exposure  to  public  health  work,  and  little  if  any  knowled^]:e  of  Indians. 
Often  thes=e  employees  are"^iiot  sufficiently  oriented  before  going  to 
their  Ddsts  and  may  experience  severe  culture  shock.  Doctors  "and 
^nurses'who  stay  on  find  it  difficult  to  integrate  socially  with  the  Indiait 
commvnitv,  have  excessive  workloads  in  ill-equipped  facilities,  and 
become  frustrated  with  patients  who  are  often  unresponsive  and  hostile 
to  non-Indian  medical  methods.  .  ,       -rr  ^ 

IHS  has  generally  relied  for  stafc  xieeds  cn  the  Public  JrLealtn  feerv* 
ice  which  many  professionals  chose  in  lieu  of  military  service  under 
the  dmf t.  X>espite  the  fact  that  tlxis  option  no  longer  exists,  IHS  has 
not  offered  incentives  of  any  kind  to  professionals  from  other  spurces. 
In  the  recent  past-,  a  few  foreign  medical  school  graduates  iwere  hired  ^ 
to' fill  this  gap-  but  they  lack  command  of  eith^er  English  or  any  Indian 
^language  and  further  aggravate  existing  frustrations  which  Indian 
patients  experience  in  seeking  culturallv  sensitive  treatment. 

Two-thirds  of  the^IHS  hospitals,  four-fifths  of  its  outpatient  clinics 
and  half  of  its  health  centers  are  understaffod-^meeting  only  per- 
cent of  stalling  standards  for  their  respective  services."-^  Thc^IHS  ratio 
of  health  professionals  to  population  shows  the  IHS  lagging  behind 
the  national  average  in  every  category 


Physioans   

Dentists  

OtDtaryngolog:st::  

Audiologtsts  

Ophttalmologists  

Optomotrrsts  

Pnarmacists  

Social  service  wotkers. 
Registered  nurse* — ^ — 
PudIjc  healtii  nurses  


Current 
ratio 


1/938 
IfZ  300 
1/120  .000 
1/480  ,000 
1,'54  ,200 
"  1/69.714. 
22/100^000 
1/7  .233 
207/100 ,000 
29/ICO  ,000 


Rec'^rnmcnc'^d 


1/700 
1/1 .650 
1/20  .000 
1/30  .000 
1/12. 000 
1/10 ,000 
65/100  ,000 
5/10  ,000 
45S/100  ,000 
<0/ 100  ,000 


'  =3  CrIiirr<?&B  recently  de-tar-^d  In  tl^z  l.^7G  Healtli  Protesslons  Educatlond  -A s£-*.str« nee  Act 
Ihiit  "thore  no  lon^rtrr  In  fnsnffldent  number  of  pbys5clan»  and  st'r^oons  In  tne  United 
St^tOT  suctr  that  tbere  is  zlo  farther  netd  for  o^cr^ing  pref-crence  to  alien  r>l=tysi<^ans  and 
sur^reons  In  admission  to  the  Unif.ed  States  under  tnt.  Immigration  and  Xationality  Act". 
2^ew  York  Time??,  -^an*  14,  1977,  .  "  . 

a*      303$,  S3d  Conpr.*  2d  sep-s.,  S'eb-  1»  X07^,  sec  C  (f )  C2). 

M  Tyra  Office  of  £^STam  St3,ti-?tic5?-. 
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The  Sfer\-ice  also  has  a  ^shortage  of  support  staff,  siich  as  parapro- 
fessxonals,  teclinical  aides  and  assistants^  to  the  extent  tlirit  profes- 
sioirals  are  obliged  to  perform  many  of  the  functions  Jtliat  sI>ould  be 

^done  by  assistants.  Further,  HIS  hospital  administrators  report  that 
ntxrses  frequently  cannot  maintain  c^ontinued  surveillance  of  any  given 
section  because  they  must  move  one  to  another  in  any  given  work  sliift. 

-  "Infants  have  died,  because  there  ^as  nobody  to  take  care  of  them.-' 
according  to  I>r*  Tavior  Mclvenzie.  Executivif  Director  of  the  Xavajo 
Health  Authority '  ' 

The  testimony  of  Alan  Yamashita*  Fort  Uefianoe  Unit  D creator, 
is  but  one  of  many  similar  accounts  .^ven  to  a  Senate  invest: rr^^tive 
committee ;  ^ 

This  adtni n i stra tion  has  been  inform^d^of  a  number  of  incidences  xyhere  tbe 
-    safety  of  patients  has  been  placed' in  jeoprirdy.  Kor  example,  on  Au^isc  21,  1974,^ 
there  were  only  two  nurses  (RX  and  LPX)  on  the  4  :C>0-11  :00  p.m,  snift  in  the 
OBGyn  Department,  These  individuals  had  the  *respan si bility  of  caring:  ror  16 
patients*  I>urins  the  evening:  shift  there  were  four  OB  admissions  and  two, de- 
liveries. In  addition  to  this»  there  was  a  baby  in  an  isolette  in  the  transitional 
nursery  which  had  1:6  be  Observed  at  all  tifnes-  They  requested  help,  but  because 
•  of  the  nursin^r  shortajre  in  other  departments,  could  not  be  helped  until  around 
11  p.nu  Therefore,  with  no  help  in  sis^ht,  deliveries  continued  "but  no  i>ostpartum 
checks  were  made,  j?nd  no  infmiis  in  the  nursery  were  obs;erved.  The  results 
could  have  ineludecl  pi^stpartum  hemorrhi^e  on  the  unobserved  mother,  apneic 
spells,  ^and/or  the  death  of  an  infa:^t-  The  total  OBGyn  census  at  the  end  of  the 
e'^nlng  shift  was  22,^ 

This  staten:     r  by  IHS  I^iroctor -Or-  ^ilmery  Johnson  to  the  same  in- 
vestij>;atin<];  coniraittce  snms  np  the  typical  staff  situation:  ""There  is  no' 
way  that  a  siD^rlo  mirse^  for  exanipJe,  can  ailequately  watch  the  labor 
roon^.  the  no v  born  nursery,  the  intensive  cr^r^^  nursery,  and  soinetimcs^ 
even  have  to  cover  the  onior*xoncy  room.  There  is  no  way.'^ 
^  In  adcit  ion  to  its  numerical  ^hortcoiiiincrs,  IKiy  statf  is  often  in- 

,  sensitive  to  the  ii^^ecls  nnil  vahies-of  its  Intlian  patients.  Professionals^ 
for' example-. ^a re  generally  non-Indian,nas  are  aclministratorsy^  IITS 
efforts  to  employ  morc^  Indians. have  been  grenerally-  unfnntfuL  Aii- 
herance  to  Indian  preferance  and  employn^j&nt'policies'which  date  back 
to  the  ISOO^s,^*^  has  been  opposed  ti^e  ancl  again  by"  non-Indian  em- 
ployees who  feel  it  ^discriminates  a^inst  them.  .  V 

Service  traimng-  programs  ha.ve  been  equaHj"  inefFective.-' ^lost  are 
only  for  clerical  and  technical  workers  ancl ^pi^actical  nurses,  and  they 
arrc  located  awSy.  f rom  the^*GServation.-^^  In" the  t  ase  of  tl:.^  START 
pro-am  (geared  to  GS~1— 5  level X  and  tlie  Upward  ^Mobility  program 
(geared  to*  a  GS— T  leve^),  ^he  supplenientaiy  inservice  training  stu- 
<Jents  are  supposed  t6  receive  from  ITTS  superiors  is  rarely  given  be- 
cause'professionals  cannot  take  tinie  .  i'o::i  heavy^ workloads  for  such 

purposes.  .  '  .  ^ 

Community  iiealth  representa:  "        f[iu -  ioned  by  the  Health  Task 

Force  ^  indicate  tiiat  their  II-IS  training      inadequate.  Seventy-four 

^  •*T>ii5  Xavajr  Katlon  :  An  Amerfcan  Culony,"  a  report  ot  the  U.S.  Commission  on  Civil 

^  Ceaxlngy  oeTort  the  Permanfent  Subcommittee        Invcstlpratlons  of  the  Committw  or* 
Oovemment  Operatious»  U.S.  Senate,  i>3d  Con^-,  lid  aess.»  Sept.  ZC;  06. 
=»  Il>Ul,,  p.  T3. 

2»  IHS  employs  only  three  Indian  doctors  of  a  total  of  4SC  ;  only        of  the  Service's!  S4r^ 
service  units  have  Indian  directors.  IBS  fi«nres,  Apr„  1973* 

S€t ,  e.^.,  Indian  Trade-<tnd  Interconrs Act,  June  30,  4  Stat,  723.  sec-  9, 

«.r>ei*ert  Wl' low,  Santa  Fe,  and  Slaefc  TT"i« 
«  Surver  cf  2S5  Jixtto^  X976* 

■  ^-       .  ■  "- 


percent  of  tiS^respondeiits  said  they  needed  tr^mmg  m  t^^.^^^^^" 
^5>n  of  drags;  78  percent  in  symptom  identification:  70  percent  m 
-emergency  Sedical  care;  6^  percent  in  psychiatric  cri^s  ^t^^^.^^^J^' 
«  perant  in  lab' sample  testing;  67  percent  in  mid^vifeiy ;  68  in  com- 
mimicable  disease  centred  and  prevention-  i 

UTS  fonds  trainin<r  for  IndLins  to-become  licensed  practical  nurses 
A-tlSS^in  Kapid  5ity,  Soutli  I>akota,  Shiprock,  Ne.v  Mexico  and 
Albuquerque,  New  Mexico.  But  no  sucli  programs  are^  at  prese^it  ot- 
fered  for  the! training  of  registered  niirses,  aithou-h  eiiorts  have  be^n 
made  to,  utilize  nearbnrcoHeges  for  tbis  purpose.  y  - 

Wbile  training  programs  are  conceptnally  sound,  tn,^.. 

^ew  in  nmnber  tobegiS  to  meet  tixe  service  population's  needs,  and 
tbey  are  not  geared  to  specific  tribal  situations.  -X-fi^^*-^^ 
Indians  a^  not  nsin^ne  training  programs  to  any  siCniHc^t  d^ 
Veebe^use  ^oi  tl.e  hardship  of  tr^^T'^^^^  ^"^J^^^^S^^^ 
Sher  rea2ons.^The  Healtb  Task  Force,  in  a  .^dy  of  the 
ment  svstem,  found  Indians  frustrated  ^th  ^^^Service  s  »e^^n 
metho<fe :  there  is  favoritism  shown ;  ttiere  is  no  overaH  plan  gearea 
to  a  sTstemaHc  filling  of  staff  gaps ;  information  ^"^"^^^^J^^^^' 
iiig  programs  is  inadcessible;  and  ^PP^^^^^^*2n  procedurjsare  c^ 

The  use  of  medicine  men  and  women  to  alle^riate^fr  shorcages^s 
accepted  by  HIS  in  a  limited  way,  varving  from  unit  to  ^^^^t^"*!^ 
meete  resi^ce  both  from  Indians  and  non-Ir,dians  in  some  ^ 
other  cases,  skeptics  who  have  agrced.to  try  a  <^^52j>^«^S W?ft^^W 
tional  and  !wio  medicine  have  met  ^th  success.  The  possibiliti^  for 
use  of  this  5S)urce  Have  not  been  sufficiently  e^lpred,  P^^^^Uy  be- 
cause of  the  lengthy,  expensive  trammg  ^^'^^^^^i-  ^^^7^^^^^^. 
qp^irates  at  Kough  Bock  in  the  :Nrava:,o  area  as  a  demonstration  pro3 
ect.Iti>feganina969  with  funds  from  "NI^CH.  ^  , '*  - 

UTS  TBTmGEx 

In  addition  to  its  staffing  and  facilities  problems,  IHS  plagued 
with' an  inefficient  budget  and  management  system  Administrators 
are  alwavs  concerned  Whether  th^Seryiice  can  suivrve  each  tim 
eral.poliW  changes  or  health  responsibility  is  shifted  to  a  different 
agenSv.  l/ependence  on  congressional  appropriation  is  another  source 
^aniretv.^hese-factor^-^8mbined  with  pressing,  critical  needs  at 
the  imit  level— have  an  effect  on  managemept  efficiency.  ^„ 

Conffressional  appropriations  f or  IIT3  are  basea,  not  so  much  on 
chk^^^a  dive^ed  service  unit  needs,  but  i^ther  on^^^ounts 
7  allocated  in  the  previous  year  in  specific  health  categories.  XETS, 
TTETV*  Snd  OMB  together  prepare  an  annual  budget  for  congressional 
,SSIw.  C?niress  tb^  appropriates  dnmds  in  f our  <^^Son^-V^ti^l 
care,  field  Salfih  services,  construction,  and  pro^^am  management^ 
feels  obliged  to  spend  funds  as  Congress  specifically  directs,  even 
when  this  means  that  uj*it  needs  n^y  not  be  optmially  mew  ^ 

Headquarters  then  allocatess^^' areas,  and  areas  to  service^  unite, 
according  to^  their  previous  budgets,  -  and;  to  some  extent,  «ieix  pro-, 
-iacted  needs;'  Wben  service  units  arid  area  offices  prepare  then:  indi- 
45dual  budgets  f  oi:  submission  to  IHS  headquarters,  they  set  pnontie^ 


based  on  €h&r  needs,  but  realize  tbat  headquarters  allocations  will  be 
madf  .vitbin  tbq  limits  of  what  Confess  has  appropriated.  ^ 
'  'There  i  ^  never  enoiij?h  money  to  eBminate  the  Service  s  backlog  ot 
unmet  needs  and  also  to  meet  on-goin|?  needs.  I  MS,  therefore,  has  to 
do  the  best  it  can  With  liinited  funds.  .     ,     »        ■  j  ^ 

The  ntunber  of  positions  a  service  unit  has  is  also  iixed  in  the  bud^t 
mechanism.  ISS  receiv^  an  increase  of  500  ^oositions  m  fis<^\^19<J» 
and  these  -wreije  divided  by  headquarters  equally  between  field  healt^ 
and  patient  care.  .^Cddifctonal  positions  continue  to  be  distnbutea 
equitably  •saon^  s-rea  olQEices,  who,  in  turn,  allocate  to  service  units.- 

Such  a  budget  system  has  a  deadening  effect  on  service- unit  direc- 
tors, who  have  no  fiesibility  in  planning  programs  to  meet  the  spe- 
cific needs  of  their  patient-s. 

In  theory,  JEndians  ha,^  close  involvement  with  the  senace  which 
delivers  ^health  care  to  them.^'In  practice,  howeVer,  Indian  involve-' 
mcnt  is  uneven,  with  considerable  varjancie  from  tribe  to  tnrxi.  The 
Admir  istration,  the  Congress,  and  mS  have  all  indii^ted  support 
for  the  concept,  but  it  is  difficult  to  implement,  even  though  both  I±±i5 
and  tribes  have  develop>ed  mechanisms  $or  that  purpose*  , 

Tribes  huve  advisory  health  boards  and  departments;  TM>^  h^  a 
Division  of  Indian  Community  I>c5velopment  (I>ICD)  and  an  Office 
of  T-ribal^^airs.  I>ICII>  is  suppo^red  to  participate  in  servicewjde 
iexecutive  policy  formulation  and. execution;  advise  on  the  operationtJ. 
implications  of  the  Service's  plan,  programs,  and  operations ;  provide 
5<ervicewide  leadership  in  program  operations  and  internal  coordina- 
tion in  "relation  to  Service  goals,  objectives,  policies  and  priorities; 
provide  direction  and  coordination  for  day-to-d,ay  operations  of  area 
offices,  OT^  is  supposed  to  particijSate  in  the  seirvicewide  executive 
policy  formuli.tion  and  execution;  coortJlxlate  .the  development  of 
OT^timalj  suppo--tive  relationships  with  tribal  governments,  mtertribal 
<»oveming  bodi*  s,  national  Indian  interest  groups,  and  other  indivic.- 
uals  and  oTXfups  interested  and  active  in  Indian  affairs;  advise  on  the 
tribal  affSrs  implications  of  Service  policies,  plans  and  programs  and 
operations.  The  Director  of  HIS  has  as  one  or  his  functions. "develop- 
ing individual  and  txibal  capacities  to  participate  in  the  operation 
commensurate  with  means  and-modalities.  which  they  deem  appropri- 
ate to  tlieir  needs  and  circumstances."  - 

y^i?-'her  of  the  IHS  structures  has  stafi  or  budget  at  area  and  service 
unit-^^vels  and,  therefore,-  cannot  implement  their  functions  to  a  sig- 
nificant extent.  '  -  -   . 

-  Ad visorv  Indian  Health  Boards  were  established  at  s<;rvice  imit 
levels  by  a' number  of  tribes  in  the  early  seventies  in  an  effort  to  make 
mS  de'liverv  mOre  responsive  to  tribal  values  and  traditional  healing 
methods.  The  B  ard  concept  lhas  since  expanded  ^>  the  area  and  na- 
tional level  with  budget  ox  $244,000  supplied  by  IHS  (the  very  body 
that  boards  are  to  evaluate,  monitor  and  criticize)  ,  but  it  continues  to 
operate  in  a  some  what  unstructured  fashion,  with  insufficient^  resources, 
funds,  or  expertise.  Its  members  often  are  unpaid  volunteers  who^kal 
with  grievanc-fs,  orient  new  IHS  staff,  provide  liaison  between  IHS 
and  Indian  people,  handle  individual  patient  complaints,  strive  for 
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more  cultural  sensitivity  on  the  part  of  IHS  staff,  and  let  the  Service 
know  what  their  priorities  in  health  service  are.  Testimony  given  to 
the  Health  Task  Force  =^  indicates  that  these  lay  board  members  feel 
at  a^isadvanta^  with  IjEIS  professionals ;  arc  ineffectual  because  they 
are  funde  -  out  of  service  unit  budgets,  if  at  all^  and  have  no  real 
.  authority  v  .s-a-vis  UTS.  t         i  j:  ~i 

Tribal  health  departments  gencrallv  have  greater  funds  and  full 
time  staffs,  but  they  too  are  funded  by  IHS.  These  departments,  co- 
ordinate tribal  health  programs  which  IHS  buys  by  contract  for 
use  by  its  service  ^population.  Si^-^-^  tribes  run  these  programs,  they 
have  the  authority  to  hire  sta£"  oolicy.  Moreover,  their  exist- 

ence, unlike  the  advisory  boards  zedbylaw.3*- 

A.  comparison  between  tri  ement  mjechanisms  (health 

boards,  health  departments,  an.  ing)-  and  those  operative  for 

the  non-Indian  population  (Hea^.  .  crvice  Agencies)  highlights  the 
weaknesses  in  the  Indian  involvement  system.  ^       i  -rr    v  t^ 

Health  Systems  Agencies  were  created  by  the  ?sational  Health 
Planning  and  Resources  I>evelopme^t  Act- of  1975.=*=  Each  of  these 
a<*encies  receives  direct  f  imdin;^  from  HEV/  for  a  staff  of  no  less  than 
five  professionals  with  expertise  in  administration,  data,  gathering 
healtn  planning,  and  health  resources  development.  The  functions  and 
authority  of  these  agencies  is  spelled  out  in  the  Act  which  created 
them:  thev  have  review  and  approval  authority  over  proposals  lor 
rarious  kinds  of  federally  funded  programs.  They  are  authorized  to 
dev-elop  health  plans  indicating  the  kinds  or  health  ser^aces  needed 
to  mcrease  the  accessibilitv,  acceptability,  contmuity,  and  quality  of 
health  delivery  in  their  areas.  They  receive  technical  and  consultative 
assistance  from  Centers  for  Health  Planning  (also  f landed  by  HE VT) 
to  aid  them  in  developing  innovative  approaches  to  health  care 

delix-ery.  *         -  -x-  n 

The  Act  which  created  Health  Systems  Agencies  specifically  ex- 
empted tribal  health  programs  from  HSA  authoritv,  in  order  to 
preserve  tribal  sovereiirnty -and  guard  against  State  jurisdiction.  This 
means,  however,  that ^ these  monitoring  and  evaluative  mechanisms 
cannot  presentlv  be  used  vis-a-vis  THS,  and  that  tribes  are  still  with- 
out adequate-  resources  and  capability  for  doing  so.  It  appears  that 
tribal  attitudes  concerning  IHS  are  transmitted  to  Congress  primarily 
through  the  avenue  of  committee  hearings,  which  set  obvious  limits. 
It  is  cloar  that  tribes  need  a  program  comparable  to  PISA,  perhaps 
one  modeled  after  it,  with  non-Tndian  med'cal  associations  providing 
technical  assistance  anf-  guidance  until  there  are  sujaScient  Indian 
health  experts  av.oilable  to  take  o-^^  er  those  roles. 

Indian  involvement,  is  likely  to  increase  as  tribes  begin  to  implement 
the  Iit'  -;-     Self-X)etermination  and  Education  Assistance  Act  passed 
j-i  Ji*       -         1975.  The  Act  authorizes  grants  to  tribal  governments 
for  t-     =-  of  evaluatinir.  monitoring,  and  restructuring  present 

'TCpi.*.  -'  for  greater  flexibility  to  service  unit  needs  and  priorities. 
The  Act  *lso  will  permit  tribes,  through  grants,  to  design  their  own 
program:S      -  ,  "  - 

3>K*.i>ot-t  on  Inman  Health,  JLIPRC.  Washlnffton,  TD.C.  z  U.S.  Go-rernmc-nt  Printing  OfiBce. 

'''^"sI^BaT^Ind&n^^ct^  C25  rr.S.C.  47.  1S.'?4>  :  and  tbe  Indian  Self-r>e termination  and  Ednea- 
tJt.ttal  Awsistanc*' Act  f  ■public  X-aT^r  OS -2GS>. 

^I>Tabllc  I-aw  93-e41.         -  .  • 
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TsE  mS  Paxtent 

The  shortcomings  of  IHS'  delivery  system  are  keenly  felt  by  its 
recipients,  the  Indian  i>eople*  In  testimony  to  the  Health  Task  Force^  f ^ 
patients  told  of  travelini^  lon^  distances  to  facilities,  having  to  wait 
several,  hours- to  be  seen^  and,  finally,  rec^eiying  but  cursory  examina- 
tioru  Often -patients  sx-e  denied  needed  services  simply  because  IHS 
lacks  the  st£^  or  eqr^pment  to  provide  them.  As  inpatients,  Indians 
frequently  receive  improper  care  because  of  staffing  and  facility 
jn aaeqnajides,  la  lij^e  ' words  of  Dr.  Emory  JTohnson,  ±±±S  Director-, 
*^The  main  concern  (of  doctors  and  nurses)  is  one  of  being  unable  to 
respond?  to  patients  with  the  quality  and  quantity  of  care  that  they 
know  irom  their  training'  and  xrom  their  experience  is  required.'^ 

3ut  the  overriding  dissatisfaction  Indian  people  have  with  IHS 
is  its  non-'Indian  orientation,  staffed  as  it  is  mostly  with  non-Indian 
doctors  practicing  non- Indian  medicine.  It  is  the  Indian  patient  who 
has  ha<?  to  adapt,  rather  than  the  other  way  around.  iSloSt  Anglo 
doctors  and  nurses  a^^  not  Imowledgeable  of  ,  Indian  culture^  and 
values  and  are  therefore  insensiti,  j  to  the  needs  of  their  patients. 
Indian  people  feel  that  this  creates  a  barrier  to  effective  treatments. 
They  may  be  frightened  and  imcomf ortable  with  "sc'.entific''  methods 
and  coulJL  respond  .more  readily  to  treatment  which  is  rele.vent  to 
their  traditions. 

IHS  staff  is  aware  of  the  problem  and  is  frustrated  b3'  the  resistance 
and  hostility  of  Indian  patients*  Yet  IHS  has  done  little  to  seek  out 
and  hire  traditional  practitioners.  It  was,  instead,  the  ^s^ational  In- 
stitute of  Mental  Health  which  in  1966  funded  the  first  and  only  tradi- 
tional medicine  training  program  now  in  operation.^  Tt  is  still  only 


ticular,  are  enthusiastic  about  the  program,  even  though  sor:e  had 
reservations  at  ^e  beginning.  Dr.  H.  C.  Townsley^  chief  ct  IHS 
^Mental  Health  Programs,  told  the  Health  Task  Force  in  l^  TS  that 
his  staff  had  learned  to  consult  with  traditional  healers  whenever 
possible,  beeajise  J.t  ^elps  th<^m  to  understand  patient  needs.  Towns- 
ley  feels  that  traditional,  ceremonial  techniques  work  better  with  emo- 
tionally disturbed  Indians  than  non-In4ian  symptom-based  therapy. 
Clearly,  there  is  a  need  in  IHS  for  traditional  healers.  Working  in 
combination  with  non-Indian  doctors,  they  can  see  that  Indian  patients 
are  given  tLe  kind  of  medical  care  they  can  respond  to. 

AliTERXAXE  Hk A  T..T:g  CaJSE  SoTIRCES      ^  .  > 

For  those  Indians  who  are  excluded  from  the  IHS  delivery  sys- 
tem (members  of  nonrecognized  tribes  and  urban  and  rural  Indiaris, 
members  of  recognized  tribes  not  living  on  reservations),  there  are, 
theoretically,  alternative  sources  of  free  health  care.  But  actual  use 
of  these  sources  is  often  denied  to'  Indian^-simply  because  thcj  are 
Indians  and  despite  their  citizenship  rights  to  such  services.  With  the. 

^See  toearlnfrs  teinficrlpts,  Healtli  Task  ir'orce.  AIPRC;  PTioenlx,  p.  22:  OfclaliomiL  City, 
pp.        94.  140  :  BlUtoj?a,  pp.  :  2^avaJo.  p.  1^^-    ^         ^     ^,  ^  .v, 

arBCearliiffs  before  the  I^ermaneiit  Subcommittee  on  Iixvestl;?atIon»  of  ttf^  Committee  on 
Govfrrnment  Operations,  XJ,S  Senate.         Con^.,       »*^ss.♦  Sept.  16,  1074.  p.  73. 

*»  nocated  at  Itoi2^>i  H^ock.  Navajo  Nation. 
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eventual  advent  of  National  Health  Insurance  highly  probable,  it  is  ^ 
important  lixnt  the  Indian  right  to  alternative  health  stances  (other 
thaji  IHS)  now  be  firmly  established  and  assured.  Plealtli  providers 
other  than  IHS,  at  every  <rovemTnentaI  level,  claim  thatllTndians  are 
the  sole  rcspQiisibility  of  IHS  and  that  they  do  not  have  ihe  funds  to 
serve  I\idians.  Some  of  these  alternate  providers  are  county  hospitals, 
mental  ^glnsfcitntiuns,  various  children's  sei-vices,  and  vocational  re- 
habilitafion  services,  as  well  as  financing  mechajiisms  siuch  as  the 
Veteran's  Administration,  'workmen's  compensation,  mcdicakl,  antl 
medicare-  Either  Indians  are  excluded  from  these  programs,  or,  as  in 
the  case  of  medicaid  and  medicare,  discouraged  from  their  use  b\\^ 
xromplex  reimbursement  and  eligibility  barriers.  \        ^  — - — 

..This  situation  exists  despite  the  fact  that-KEW  has  declare  T  thtit  ^ 
'     recipients  of  Federal  financial  assistance  may  not  deny  liciilth  serv-  ^ 
ices  to  Indians  on  the  grounds  that  IPIS  £cr\'ices  are  available-  .More-  \ 
over,  IHS,  Office  of  Civil  I^ights,  arid  the  Medical  Service.^  Admm-  i 
\       istration  (MSA)  entered  in  a  triagency  memorandum  of  agrderaent  in  ■\ 
1973  on  Indian  eligibility' rights  to  federally  funded  prograiiis-  IHS 
agreed  to  actcrmihc  how  many  Indians  are  eligible  for  lion-IHS 
federally  funded  programs;  to  "furnish  OCIiL  with  a  list  of  \Indians 
Tjrho  have  been  re'^iuped  ser^-icc  ,in  such  programs;  and  to  i^iiblicize  . 
amonir  Indians  tlie  av*ailability  <>f  such  services.  IHS  has  been  unable 
to  keep  anv  of  tiieie  promises  ito  any  sigaificant  extent  because  it 
lacks  the  funding  and  staff  to  do  so.  Without  convincing  evidence  from 
IHS,-'''  OCR- in  turn,  has  net  been  able  to  perform  the  monitOLing  and 
enforcement  functions,.it  agreed  £o  in  the  triagency  memoranduni. 

MSA,  whfch  agreed,  to  help  Vi on-Indian  health-resoiirce  agencies 
with  procedures  necessarv  to  firmly  establish  such  eligibility.  3ias  not 
■  clone  so,  according  to  testimony  at  Kealtli  Task  Force  hearings,-*^ 
be-causo  no  airencies  have  roquesr  -^d  such  help.  '  i 

Health  Task  Force  hearings  further  revealed  that  urban  Indian 
health  centers  Cwhrrrt  comp'  iints  of  discrimination  arc  most  likt^ly  to 
be  heard)  know  nothing  of  ciio  memorandum  because  none  of  riie  three 
arrencies  had  tr,ld  thcni  about  it.  OCK  gave  the  excuse  that  it  is  pver- 
burdoncd  with  other  re-^ponsibilities  and  doo~  not  have  funding  to 
carry  out  the  memorandum  agreemonr.  IHS  c..  clr-rod  that-  it  is  preoc-  - 
(-•upfed  witli  j>ressm.£r  medical  problems.  Clen  rly  t horc  is  a  n.-ed  in  HKW 
for  a  funded  and  staffed  moniioring  anu  '-'nforceinent  body  to  im- 
plement tlic  plan  which  the  tiircc  a  '  "up  but  are  unable  to 
carrv  out.  l^w":  tlir'  poor  living  conti . .  .v>ris  on  i?  edoral  reservr-  :ons, 
often  fixed  in  ■  colonial  economies,  are  directly  attributable  to  the 
failure  of  IIEW,  HUD,  .and  BIA  to  eradicate  them.  \ 

Pro\'i<iin^  every  American  family  with  safe,  adequate  honsirtg  has 
been"  the  ^roai  of  tho  Federal  G-aveVnnierit^ince  lO-J^^^-  More  than  25 
years  later  tliat  jroal  lias  not  i>een  attained  for  its  citizens  and  \\\  par- 

=«*^OnlT  sevPTi  qIxtlt^^^  of  iIlRcrlminntion  have  lM?en  rppr^rt<*d  by  sinc<*  rti*-  n-r.-*^r:iont 

•TC^3<?  nra<I<*  In  10T3    One  of  the  cbarces  wns  m-iele  nftf?j-  im  Indl,r_n  wjjs  il<iiio<l  cnr«-  from  a 
Qon-Tnaian  facilltT  and  svbs*-q«entlx-,  <iiocl.  •*P-y>ort  on  Irnllan  Koalth/*  AIIMIC.  Washlnsr- 
/"  ton.  D.C.  C-S.  acvt.  I>irlnt.VOfr..  Sep::-,  11>T6,  pp-  iSS-l-O- 
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TABLE  l.-SEL^CT€0  CHARACTERISTICS  OF  INOJAN  HOUSING 


S«t«c:M  cluir^Merist^  ^   Indian  Naticnal 
 —  ;  .  '                    wrcent)  CpexMnO 

Homins  mils  ov9r  aayMncf  ^£9  *    ^  ' 

Lf^in^  plumtMRK   *     40.9  40.  S 

Wt:^  pijoibtog  tnatcromSod  .     26.3  5  5 

,    ^   16.4  6.9 

i^il?^  ^  kt'^  problem  can  be  gained  by  examiiiin-  BI A^Sub- 
i^t^TtS  1^  o^'-'J""  if-        ^J^^tory  of 'housing  b?  BIA  a^a 
-iS^an  W?  ,^<^  i°  ^'^^  Bl5.  service  aS^^ 

Table  2. — Coft^olidatcd  Ho-asing  Inventory 
[Fiscal  year  1P753 

-  ^^^i  number  of  existing  hotisLng  naits  _  .  ^  ^ 

Sousijas  ia  standard  condition.    

r^r^^'^^'^f  ^  substandard   condition  ZlZZ~  tt:  ^ 

or  the  bonsing  in  sabstandard  condition   '   59.  69e 

Monslngr  onits -needing  rfeplacementZr~_~  ■  ™ 

Honsmg:  units  needing  renovation  Z  ~  

J-otaj.  new  units  required   ~      "  ~  ^ —  26,573 

housing  units  needing  replacementm"!  ~  *^ 

ITamilies  needing  iousins"  I~~   23,12Z 

Source :  Bureau  of  Indian  ^ijQCairs.  ^~ 

shows  -fche  J3IA  inrentorv  changes  betsveen  fi-cal  v^-^r 
19.4  and  fiscal  year  ^19/5.  Because  of  the  zna^^enrhZ^^^  nt^ri^er- 
yai;ions,  more  reliable  data  collectior  Procedures,  espancTedBTt^e^ 
1^  districts  and  the  rapid  deteric      ion  of  ei'^fhi  ftf^^  t.^^^ 
eSorts  are  not  keeping  pace  ^vith  th     .ew  denmSd  ^d  no? ^St 

in  reducin^^  the  present  total  liousin-  deficit.  In  fac^  oSent  Px^uc 
l^S^f  eliminate  the  deficit^^tM^^'i  ^r^fon-' 

TABLE  3.-CHANGES  :N  CONSOLIOATED  KOUSfNG  INVENTORY  CFISCAL  YEAR  1974-7S>  ' 

Scject«l  c3fe£ori«  

 "  1^  ;  .  umber  Pcrcen  t 

Numb«r  of  famill-^  m  service  popuUtion.... 

Tota!  numbor  of  htsusinc  units      _                     ~    327  12. 0 

Wufnb«r  cf  sut>standard  housmgunrU     r   1-^    "31  13  3 

Tc»l  ?io<j^n£  need..                                                      '     CO  12,3 

  :^    7,236  10-S 

Sotirca:  Bureau  of  Indian 'A  ffaff%  1975.  ~  *  
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'     '  •  S8S  . 

'  Substandard  l^ousln^  con^tio^^^^^^^ 

IndiaTi  people.  ^As  pointed  oat  by  ^"^^^^^  1975  Senate  hearing  on 
the  Indikn  Health  Service  (^^>'.^^'''fe  status  of  the  people 

WilSi'housing;"A  maior      ^^^^^^i^^^  tLy  live,  and  a  fundamental 
based  on  thfc  ^"^^^^  i^  Xi^housi^^^^^  Br/ Jolinson  ^vcnt  on  tr 
Wrt  of  that  environment  ^  ,^.^P^; ,  f.^^^^ 

lav  that  -cro^^ded  ^^^-?,^^^^°^?e  f  a^^  c^^^  ^1%^^^ 

rat^aS^  development^^  the 

reservation.  "  cx:^^^  houses-"  pKODUcmoK 

Show,  in  tnble  four  is  total  ne^  Compares  th;io\a\"o^^^ 
areas      rinfi  fiscal  year  19  v  J- lf"'ie  ';°'V^    i^„  units  l.n236), 
h^^^S^^^S^^^^-^^^-^'  evy^cotin^  new 
demand..  -   -.^r-r^.  fMionsjr:  fislcal  year  VSi^S 


TABLE  HOMES  COriSTRUCTED  DURING  FlSCftL  YEAR 


7" 


Number 


Percent 


Humcrtw  r«nt.-,  — 

Mutual  help.  

TurnKey  III  


974 
1  .678 
93 


23 
AO 
2 


6A1 
7A 
112 
574 


IS 
2 
3 


100 


BIA  housing  improvement  

Floo<i  reh3btltt3liOf>   

Built  with  crcd't  loans  —  

Other—-  

Tola U  n«w  homes  ~   :   ^        ^  mtjc's 

istinr-homos.-'=  ,     ^    -,.      .     ,^;rmiccd  with  IIUO  production 

Xrble  five  compares  the  Indian  n    .>in^  J.^s  had  dltiicuUy  in  attain- 

same  dc^ee 


W...l..ton.  1>.C.. 


*i  In  

ttip  Comm — ^  - 

■tj  Koherr-  !>.  I-** 
for  T:i-*t  Korce 
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TABLE  5.--IN0fAN  HOUSING  NEEDS  AND  HUD  ACCOMPUSHMENTS,  FISCAL  YEAR  1368-75 


1969^ 

MTO—    

1971  

1972  

1973  r  

M74  

1975u  •  

To^al..   


SIAIovectory. 
e«w  untt9 

HUD  ttnits. 
::oostructiovi 

HUO  itnits^ 
occupancy 

HUD 
cofnmitrrMnt 

48.::i3C 
51,  182 
.      46, 5M 
49,840 
48,313 
47,  071 
47,556 
.151,065 

i 

3.763 
4,  974-*^ 
3,111 
2,675 
2,638 
2.  170 

992  « 
1.523 
1)206 
2,160 
2,389 
3.788 
3,499 
3,42B  - 

-  efooc 

6,000 
6,009 
6,000 
6,000 
6,000 

19. 486 

*  RtofUpctft  »  wp^n:imd  am  served  by  8IA'cv«r  previous  years* 

Cot  li  8urean  oMndian  Affairs  Consolidated  Arw  Houstnn  Inventories,  Housing  OftJce,  BIA.  _ 

Cols.  2  and  3:  1968^969— Special  Koport.  Indian  Programs  CDec.31, 1971)  CHPMC^Afi).  i970-75— Public  Kousinc 

Performance  At»lyses  <HPMC-FHA-fS>. 

CoL  1969-73 — Based  on  30,000  unit  commitniefit  cf  the  1969  tria£ency  asreement  <HUD-BIA-IHS>-  1974 — 

Secretary  Lynnr  Nov,  30, 1974*  ^ 

^AJaskan  J^ative%  Eastern  tribes,  Oklahoma  tribes,  rancherias,  small 
bands,  un organize^  Irrdiim  commumties,  southwestern  tribes,  and . 
plieblos,  and  the  Great  Plains  tribes  each  face  unique  problems  in 
ol>taining  housing  which  meets  their  diverse  climatic  and  cultural 
conditions* 

IBCousiog'  for  -AJaskan  ^Natives  must  consider  severe  weather  condi- 
^ons,  their  dependen^o  on  a  subsistence  economy,  a  sh  construction 
season^  the  remoteness  of  the  area,  and  the  lack  of  local  construction 
skills.  Recognizing,  these  unique  circumstances,  IIIj  D  designed  a 
'^special  500*'  program  to  provide  homes  to  remote  Alaskan  villages.^^ 
3Even  though  certain  HUD  standards  such,  as  minimum  property 
■  standards  were  waived,  the  program  is  not  flexible  enough  to  meet 
\ Alaskan  conditions.  CJosts  are  running  up  to  $50,000  per  unit;  regulai- 


was  on^  exemplary  development  at  Fort  Yukon  where  tlie  local  hous- 
ing director  further  deviated  from  HUD  design  guidelines  and 
acnieved  more  acceptable  results  in  terms  of  cost  ($35,000  per  unit) 
and  climatic  conditions.' Clearly  considerable  flexibility  is  needed  in 
^  the  HT7D  regulations-  r  - 

Most  Eastern  tribes,  T7TTQr;^rtj^^ed  tribes,  small  bands  and  com  muni- 
ties,  and  ranchexdas  are  j^ar^eiy  exchided  from  HUD  programs^b^ause 
they  lack  Federal  recognition,  trust  land,  or  live  in  sparse  or  remote 
locations.  Southwestern  tribes  and  pu^^blos  find  HUD  housing  deisi^ns 
simply  .do  not  fit  their  traditional  lifestyles.  On  the  Great  Flains 
reservations  where  land  is^^checkerboarded*^  there  is  a  scarcity  of 
appropriately  located  usable  space. 

»  Keflects  an  expanded  a^rea  serrc^  bjr  BIA  over  prevlons  yean^ 

^  See  ch^  7  oT  tills  report  for  ia.  dlecnadlozi  of  landnoldlng  j>robletas  oa  reservations. 
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"Ukiversai,  PKOBI-K^rs 
'    Ibore  a-e  at  least  seven  major  problems  -v^hich  impede  the  delivery  - 

''^^i^'S\le?Ji^^^^  period.  Forrner  IIUl>'Secre- 

ta^^:  JaiSl  ^ii^a^d  that  ft  takes^l 8  months  to  P^-;£^b  a  hoas- 

SS^LppUcation  t6  the  point  where  a  contract  between  HUD  and  the 
In^im  Konsin- Authority  (IHA)  can  be  executed.**  TTTm'o^^-rr.^ 
•WiSL  public'housinir,  especially  Mutual  ^elp  projects  HTO  s  tam^ 
delavs  revolve  around  tenant  selection  and  site  selection.  Tenant^ 
neirll  alway?  want  their  homes  built  on  iarrd-prov,ousTy  assi-ned^ 
Allotted  or  leased  from  the  -  tribe.  Only  after  tenant.,  ard  sites  are 
Selected' <5Si  HTHD  run  an  accurate  cost  estimate  of,  site  work  umt 
So^SSactl^n-Sid^ccess  roads.  To  expedite  the  procossin-,  many  HTO 
lield  oinces  obtain  site  leases  or  assi^ments 

execution.  The  new  housing  regulations,  xn  sec.  8Qo^l7  (b) ,  expiessly 
provide,  Ifowever,  "No  site  may  be  acquired  or  leased  ana  no  .com- 
mitment shall  be  made  for  acquisition  or  leasm-  until  after  execu- 
tion "of  the  contract." «  The  paradox  of  this  Situation  is  th  it  ar. 
accurate  contract  amount  cannot  be  determined  until  site  are 
SS>wn-  entirv  ^ite  costs  cai>Jiot  be  determmed  until  water  is  located, 
and  water  can  only  be  ^aranteed  tbrou-h  drilling,  which  is  expen- 
<nvft  arid  can  onlv  be  paid  for  out  of  contract  fxmds.**' 
^^^ndT?ma>ri^pediment  to  the  ^-^---^1-/^  T^'S"^^^ 
Tinwieldv  multiagency  agrreemcnt  among  ITCT).  the  Indian  Health 
^^C6  (ZHS),  Snd  the  BIA.  The  Bureau  handles  the  preliminay 
wi>rv  on  site  selection,  working  ont  the  necessary  leases  and  F  "^^^d- 
in^tbe  rijadwork  up  to  the  project  site.  IHS  is  m  charge  of  prpvidmg 
llf  4e  ^tary  reqSrementS  up  to  the  project  site,  HDD  provxd^^e 
biiilding  and  is  responsible  for  i-he  site  work,  includmg  ^^atever 
^ra^^ject  roads  and  service  lines  will._be  needed  connect  t^e 
h^nS  witb  the  roads  and  sanitary  lines  ^  ivered  to  tje  project  by 
-^^  ^  and  IHA.  Certain  decisions  by  any  one  of  the  t>-ee  are  not 
'alwavS  ooiible  until  one  or  the  ^her  has  done  its  job-  IHS  muse 
tSor^e  ideiSfication  by  the  BIA  befo^itcan  project  costs  for 
]Iwer  and  water  services,  and  only  then  can  HUD  review  construction  . 

^^^Ince  no  single  agencv  has  been  pla-ed  in  charge  of  the  entire  oper- 
atioif  thSe  is^o  l^cnurse  to  remedy  delays  or  bottlenecks  .m  the 
SSe^'Mom^en  the  tri  agency,  agreement  w^  first  entered  mto  m 
1968  HCTD  promised  6,000  umts  a  year  for  the  period  (1970-T4:)  , 
the  Bll  conSnitted  itself  to  providing  1,000  new  or  ™Proved  units 
^  and  tribal  oxoups  were  supT>osed  to  sponsor  another  1,000  ™its. 

An^daitTonalcomplicatir  a  in  tbis  tr^  agency  agreement  is  the  prob- 
lemSf  Sx>rdinating  a^ncy  budgets.  IT  IS  attempts  to  budget  its  funds 
Sf^r  ^ad^pcTsibie.  Projecfs  to  be  developed,  then,  are  sometimes 
T^ctdeduvon  for  3  year  cvcles.  HUD  and  BIA,  on  tne  other  hand, 
a?e  subiectto  the  annual  congressional  allocation  process^  In  the  pasl^ 
IHS  hil  not  known  until  ve?7  late  where  HUD  and  IHAs  intended 

-  RoxnafCTbv  former  HTJD  Seeretary.  James  Lynn.  HTJn  ^.'atlonal  Indian  Housing  Con- 
'-'^'^^AT^*si^t^%^:.T.  0.  1976.  p-  10164. 
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to  place  units — ^not  only  the  exact  site  on  the  reservation  but  also  T;vhich 
.  reservation — ^so  that  funds  for  the  neces3arv  sanitary  facilities  could 
be  made  available  t  o  the  appropriate  IHS  director.  The  ijcto^  interde- 
partmental a£2rt^rcient  of  February  6,  19"^^^.  attempts  to  smooth  out 
the  wrinkles  ra  this  procedure  by  stating  iiiat  ^^if "  and  "when^'^  the 
fimds  are  made  available  by  Congress,  what  projects  shall  be  given 
priority.  In  at  least  oue  housing  development  pro-am  the  problem  ox 
triagency  coordination  has  been  successfully  alleviated  b^  tribal  utili- 
zatid^n  of  an  in tegTat:ed.  grant  under  the  Joint  Funding  Simplification 
Act.  Tiie  Salt  Kiver  ^ima-Maricopa  Community  project  in  Arizona 
'  should  be  given  serious  consideration  as  a.  model  xor  other  tribal  ho'is- 
ing  projects^ 

Thirds  another  stumbling  block  to  the  delivery  of  housing  has  been 
the  lack  of  commitment  and  unit^^  among  ITUD  oflSciais.  M  ^st  KTCTD 
ofiicials  treated  Indian  housing  simply  as  another  responsibility  to 
a  minority  group,  not  requiring  a  special  organization  or  programs* 

In  a  Mal-eh  19^  1976  me-ctin^  ^vith  several  'prominent  In^iian  leaders. 
S€5cretarv  Hills  restated  KIJD*s  commitment  to  a  production  goal  of 
9.7:2;i  :iinits  for  FY  It)76 iand  created  the  new  Office  of  Indian  F^r>graiXiS 
and  Policy.  One  hopes;  that  this  new  sense  of  commitment  will  be 
mainta^ined  by  the  new  adnlinist 

The  only  other  signrBcant  Ina  .  n  housing  program,  the  BIA  Hous- 
ing Impro^rement  Program  {JiJJ  is  considered  a  su'^cetisful  program^ 
However,  its  relativoly  low  bud  ;t,  $11  mi^^^on  currcr-tly,  does  not 
permit  it  to  make  a  very  large  impact*  Koriii^r  35 lA  Commissioner 
Thompson,  in  a  hearing  on  Indian  housing  before  tlie  Senate  Subcom- 
mittee on  Indian  Affairs  in/May  i')76  ^ated  that  7aousing  was  not  a 
priority  item  with  the  3IA.  He  estimated  $1.2,billio-.TL  would  be  needed 
as  ot'Fir  3  075  to  satisfy  the  housing  need.  This  sum  exceeds  the  BIA 
totat^nnual  budget.  Paced  with  the  enormity  of  the  task^  the  ference 
.^asc:left  that  it  was  not  desirable  ^or  the  BIA  to  increase  ^ne  BGEP 
budget  at  the  expense,  of  other  BIA  programs,*"  , 

Pourth,  there  are  a  number  of  legal  problems  which  ipipede  deliv- 
ers. For  example,  private  investors  are  not  willing  to  loan  money 
for  h\>using  on  tnist  land,  where  "a  mortgage  is  of  no  collateral  value 
because^  the  property  cannot  -be  foreclosed.  Tribal  courts  have  given 
too  little  aid  to  the  XTIAs  in  the  enforcement  9r  interpretation  of  con- 
struction contracts  as  well  ns  tenant  agreements. 

Pifth-  there  is  a  definite  lack  of  agreement  among  agencies  and 
tribal  organizations  as  to  the  goal  of  a  housing  program.  The  agencies 
view.it  as  mG?rely  providing  shelter,  whereas  the  tribes  view  it  as  a 
means  to  promote  economic  development.  The  economic  consequences 
of  housing  and  related  construction  in  terms  of  employment^  business 
for 'contractors  and  material  suppliers,  and  other  related  activities 
cannot  be  overlooked.  There  are  precious  few  job  oppoortunities  exist- 
in  on  most  reservations,  and  it  is  not  uncommon  for  unemployment 
to'exceed  5G  percent  during  winter  months. 

Idealizing  the  potential  of  housing  construction  in  alleviating  this 
problem  by  providing  employment  and  skill  de  velopment,  Indian  con- 
5>truction  f  nns  were  formed  and  wore  allown.l  to  contract  directly  witb 


^  Indian  Koiisdnjr.  pp.  n-l^. 
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IKAs.  Ii>  the  spi.-it  of  j.^.Jlian  prcfert  nce,  HUD  ori^nally  waived  its 
asual  advertising  for  bids  rule.  "Towcver,  under  the  nev,-  regulations 
published  fcr  comment  by  KTJI  on  September  15,  1075,  there  were 
no  provisions  :?or  negotiated  contracts.  Since  the  provisions  require 
advertising  for  prospective  construction  bids,  and  since  the  low  rs- 
-  sponslve  bidder  must  be  awarded  the  contract,  the  Indian  preference 
has  disapp.wired. 

Sixth-  the  slow  pac^  in  meeting  the  need  for  Indian  housing  is  not 
entirely  due  to  forces  on  the  national  level ;  local  political  probleii.s 
contribute  to  dol  lys.  At  the  center  of  these  troubles  is  the  relationship 
between  the  tribal  council  and  the  IIIA.  Reversals  in  tribal  elections 
have  caused  wholesale  purges  of  IMA  commissioners  and  staff.  Be-, 
cause  knowledgeable,  trained  XHA  commissioners  and  st^iff  i*ar»not  be 
easily  replaced,  public  housing  programs  havo  often  been  broujrht  to 
-  sta'ndstill  whon  these  wholesale  removals  have  taken,  place.  The  |os- 
in  these  situationr  are  the  tenants,  both  actual  and  prospective. 
-:a...nost  all  patronage  flows  from  the  faction  in  power  and  reaches 
even  the  selection  of  tenants  as  well  as  those  who  will  be  employed  in 
the  .const rlict ion.  ^Vhile  such  p€>rsonnel  turnover  is  not  unique  to  In- 
dian people,  measures  should  be  taken  to  discourage  its  i:)ractice. 

Seventh,  rent  delinquencies  are  first  an  economic  problem  and  sec- 
ond, political  and  legal  problems  for  the  IITAs.  HUi>  housing  is  not 
a  grant  program  and  the  legislation  has  always  required  some  rent 
pavment  from  tenants,  A  rental  program  in  a  tribal  context  poses  sev- 
eral problem?.  First,  the  payment  of  rent,  however  small, : requires 
some  in  con:  e.  It  is  believed  that  the  bulk  of  t-nants  delinrjuent  in  rent 


qiient  rent  r)avm.euts  and  becuupe  of  Jnadequn.te  snbsidiof  from  TTPD, 
IHAs  have"somt-timr>s  borrowed  from  a  development  account -to  meet 
nn  emorc-<^nr%-,  for  instanco  to  f^ay  for  i;  Htiop.  Tl^^^  imp»^man<j  insol- 
vencv  of  TIIAs  v.-ill  -.-rioiisly  affect  the  ci.    ivoiy  of  Indinii  h-^:sing.  . 


Hr.scr.VTTvn  tut.  "r>ii.F.>r>rA 

The  nbovv-*  sevon  problems  will  only  be  Polvod  bv  a  hon?m^<i  program 
which  incorporates  tiic  following  five  essential  characteristics, 

1.  Sfrrhpl'fc'ttii  of  lTiv7>J-cm^-  'ntio-n  nr>/i  OpcraHon.. — Lenjrth:-  dcvel- 
-onmcnt  periods,  complicated  financial  arrangemenrs.  and  rnass  pro- 
•duction  techniques  with  scheduling  problems  znu^z  be  eliminated  in 
order  to  s'^'^od  up  the?  delivery  of  hou5in<r.  _         ^  -r 

2.  Cnni'IlnatrA-  Cro'^fi-J^^jeTrc^j  iTi^'oZvemr nt. — Coordination  of  the 
•io''^it  a'^erev  proirram  bv  one  airency  would  help  to  eliminate  delays- 

3.  ProTT'^f/art  of  TritaJ.  Co7?./r^?7.— FederrJ  agencies  must,  delegate 
more  deeisionmnking  powe'-  to  local  tribal  authorities  in  order  to  pro- 
mote-: «5elf -determination  and  to  ensure  that  housing  attains  its  maxi- 
frunn  ec^-^nomic  imnact.  TH1>es  should  be  assisted  in  developing  propos- 
als for  intejzrated  'irrants  under  the  ,Toint  Funding  Simplification  Act. 

4  i\arietv  of  P?-of7ra777.s.=—^here  must;- be  a"  variety  of  prosrrarns 
with  fiexibilitv  of  .standards  and  regulations  to  deal  wit'a  climatic 
and  cultural  differences  among  Indian  people.  -      ..  -  ^ 
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5*.  C-mbination^rant  and  Loan  A.ppToac7t, — Indian  housin<?  must 
be  financed  bv  a  combination  approach.  Grants  must  be  provided  for 
bonsin;^  for  tlie  verv  poor.  Loans  must  be  provided  fr  r  the  construc- 
tion oF low-,  rent  and  middle  income  ^kouses.  A  combined  approach  is 
equitable  and  tvili  also  provide  more  fxmds  than  a  system  purely  de- 
pendent on  grants. 

OXBCEK  COXSmKEtATTONS 

Before  outlining  the  Commission  recommendations,  it  should  be 
mentioned  that  KUI>  has  hundr*;ds  of  millions  of  dollars  ir»  outstand- 
ing project  notes  and  bonds  -which  must  be  refinanced  on  an  annual 
basis.  If  these  securities  were  unequivocally  "double  tax  exempt",  free 
froxa  both  Federal  and  State  income  taxes,  their  marketiibility  would 
f^ft  1  ■tO\^*rt  n 

One  other  issae  should  be  addressed.  Wiiat  should  be  the  coverage  of 
new  legislation  in  terms  of  providing  some  i,>rm  of  housing  assistance 
to  Ind^ns  livii'g  off  the  reservation,  even  in  urban  ar^as  %  One  possi- 
bility is  that  a  tribe  could  develop  a  housing  program  hat  could  aid  a 
tribal  member  living  hundreds  of  miles  a-^vay,  through  a  guars-nteed 
or  insured  loan. 

KECOMCMIlKDAXrOICS 

2'he  OornTnissiori  Tcc^oTrirrieTi/Is  cha.t : 

Congress  delegate  to  the  OfiSce  of  Indian  TTousing  the  power  to  mod- 
ify existing  Federal  property  standards  ant  I  prototype  costs.  The  Of- 
fice also  in?rtitute  programs  geared  to  different  income  level?.  I*ast,  the 
Office  provide  housing  both  on  the  reservation  and  off  the  roser\-ation, 
"wherever  Indian  people  are  organized  in  distinct  groups,  whether  they 
arc  federally  recognized  or  no"^. 

Congress  make  iri  U  i>  housing  notes  and.  bond t  double  tax  exempt, 
that  isrf  rce  from  Federal  and  State  taxes. 

'  Water,  Sewter  a:n-i>  SA^rrrAXTO^r  FACTLrmES, 

'  The  lack  of  sanitation  facilities  on  Indian  reservations  a  pr:mar>^ 
cause  of  manv  Indian  diseases.  Over  40.000  existing  honsin^^  nnirs  and 
another  62.000  planned  replacen»ent  and  rono  rpted  housing  units  need 
new  or  upiipraded  ^ater  and  sa^-^  ^tion  facilities/" 

Tn  a  snrvoy  conducted  by  the  Commission's  TTealth  Task  Force  of 
21  tribal  councils  in  10  reseVvatiors  Statos^.^^  ovr^r  half  the  respondents 
said  there  was  evidence  that  tlu  ii  vrater  systems  wei-e  contarninated. 
Slightly  less  than  half  said  their  water  supply  was  poor.  Eighteen  re- 
vealed that  water  was  still  bein^;  hanled  from  a  lake  or  stream.  All  of 
the  .respondents  indicated  that  individual  septic  tanks  are,  the  pre- 
dominant waste  disposal  systemj"  Eleven  have  some  kind  of  corn- 
mnnity  water  system :  seven  said  that  open  drainaere  of  untreated  sew- 
age is  a  problem.  Only  eight  out  of  the  21  reservations  surveyed  were 
TCceivin^r  trash  removal  services,  only  two  street  maintenance,  and  only 
four  drainage  services. 


^  S.  2©3«,  93ti  Conr.P  Ct7  sesK.,  «c  2<f)  C6>- 

AIPRC  Elealtlk  Tiisk  Force  Tribal  Council  qriestloanclre.  June,  :l976. 
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IKS  is  tUe  Frdcral  ui^cacv  rosponsible  for  constiniction  of  sanitation 
"  f acilities.^'"  hut  must  f^ive  priority  to  f :>cilitics  for  new  housing-,  at  the 
».jcpense  of  renovation  on  existing:  ones.  The  Service's  ability  to  meet 
the  total  need  is  further  hampered  by  its  obli^ratipn  to  schedule  work 
in  conjunction  with  HXJT>s  houfiin^r  land  BIA'S  road  construction 
plan?.  Ills  cannot  doteirmine  sanitation  costs  until  HXJD  determines 
the  exact  location  of  its  housing  sites,  and  both  a^rcncies  must  wait 
while  BIA  aecides  when  and  whore  ^  it  will  place  streets  and 
sidewalks.'^     '  -  - 

A^Jthousrh  the  throe  ajji^ncies  si^jrned  au  a^rceinenf^-  to  coordinate 
work  plans  and  budiret  proposals,  it  api>Ojars  that  no  followup  has 
taken  place  and  that-  i-elevant  input  from  Indian  tribe^:  has  not  been 
soujrlit  out.  Coordination  may  hi^  iinpossible,  sinc*^  the  tliroc  agencies 
operate  en  crifferent  bud^yet  cycles. 

Maintenauce  of  all  facilities,  whotlier  now  or  rehabilitated,  is  the 
responsibility  of  the  trj^s,  who  arc  to  receive  IITS  trainin;^:  for  this 
purpose.^'^  Tribiil  cr-  inCils  report,^  fiowevei'.  tliat  such  traininj?  is  in- 
ade<juate  and  infrequeiu,  and  tl.at  there  is  conf usi(  :^  over  responsibilit3^ 
in  its  actual  exccution*^^  IMeanwldle,  lar^re  numbers  of  householders 
fro  without  sanitation  facilities:  deterior:xtion  sets  in  on  facilities.which 
stand  tuirepaired  ;  and  disease     spread  further. 

;  Tn-\xspoi:"rATTOx  axp  S^^  cizy-^  to  I-Ikai^tii  Care 

In  many  parts  of  the  Xrnitod  States.  Indian  live  in  remote  areas 
"  whr*re  there  are  no  roads*  or  poorly  niai nt airu^ii  roads,  and  no  public 
'  -transportation.  Many  tribal  o*>mmunities  d<i  not  own  an  ambulance  for 
rniori^tmcy  ser^  loe,  Ilarsli,  climatic  conditions  are  an  a^prravating"  fac- 
tor in  soiue  places.  It  is.  tlierefore,  often  a  Iiardship  for  Indians  to  get 
to  an  IIlS  medical  f ac ' lity,"*^  At  the  saui*  t  lrno".  it  is  uneconomical  in 
terms  of  the  Service's  limited  stafi  to  sond  drivers  to  T't^riiote,  often  in- 
accessible areas.  .  . 

Tost  often,  it  is  the  c<.nimunity  health  :n£?  present  at  ivc  (CHK)  who 
provides  the  transportation  Indians  need  ui  order  to  ol^^ain  medical 
care.  The  CIIK^s  fimction  is  to  educate  the  communiry  in  preventive 
healtii^  h\*g:icne,  nutrition,  and  first  aid  in  the  home,  And  to  be  the  out- 
reach, paraprofessional  link  between  patient  and  professional.  In  ac- 
tual practice^  much  of  their  time  is  spent  in'  chauffering  sick  patients* 
CUK's  tlierofore  are  left  with  very  little  time  in  wliich  to  perform  the 
educational,  technical  work  assi^ed  to  them,  Ah'cady  underpaid; 
CHK^s  al;?o  saj-  tliat  they  spend  from  ^^100  to  $200  a  year  out  of  their 
own  pockets  for'Varient-chauiferin^:  Xor  ure  they  provided  wiLli  lia- 
bility insurance  on  their  cars. 

rr*aian  Sftntfatlon  Knrllltif-s  nncl  Sorvic^-M  Art.  P,I>-  Rr^lZi.  lOT^O,    12  TT.S,C.  foO-:. 
The  Ali'KO  Ifealth  rn^k  Kort-e  siirv*»y  of  rrlbnj  coui.cilM  r^v-?ale<l  tbiir  sanitation  InstaJ- 
larion  t>y  IHS  took  place  aaj-where  from  b«*for^  a  house  w^as  tinlHbed  to  3  yt»airs- 

*^  "I atertl apartment  \cre«nent  on  Ind!:\n  IIousl7t;r'\  WoshliifCtoii,  I>.C.»  XJ.S.  Ooveramcnt 
PrlntinaT  OIXlc«,  Federal  Kejr!ster»  Mar.  p.  lOlsr*. 

Indian  Sanitation  KacUitio^^  anU  Services  vVct,  Public  Law  8r>-121,  19olV  42  U.S.C. 
**  Of  CI  re;ipr>ns*»s  to  -VII*RC  TIcrtlrh  Task  Forc<*  surve>,  eljrlit  felt  maintenance  was 

th**  trlbe'a  jol>  ;  cl^fat  said  It  was  tbe  Individual  bouseliolder's  ;  and  live  said  it  was  up  to 

ia^'MPIiC  Sf^zvl^l^  Taslc  Force  licariuc  trnnRcrSptJ*  on  tbts  snbjoct  are  Abprdo**r>,  vol.  TT 
p.  17^5  :  liilllnss.  P-  12  ;  Oklahoma,  p.  201  ;  Fbocnlx,  voJL  II,  p,  60;  Fortlsmd. 
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IxoiAX  Ntttiution- 


Indi&ns            experienced  nutritional  problems  from 
relocation  onward.  Jvio'St  rescr^-ation  Indians  aro  poor  to  ==^"-  " 
JhT^cJ^^^at  most  -^sorvations  have  only  one  "tradm-  oc^t    stoic  > 
tiio  •TT.-ji:  rii   ^«T^i-  tr*  rrflvjito  i>artie«  results 


tho  i-imc  cf 
s-tart  witli  and 


cry. 


S^mlom^iS^ood  prices  Lack  of  rcfrisb.-at.6«  and  adcqaat 

^*^^ijArclSS^?y^l^^S^m  has  Wn  u^-d  on  -a-y  ^^t:;;^^, 
tW?biit¥ew  commodity Varehouses  ?ervicui?r  Indian  courftij'  iul.y. 
sJ^aU  sS  itemTS^aie  commodity  program=s  ^'^'^^"^^^^ ^--y^^  %^ ^^^t. 
abte^omWiOes  and  the  ikclLof  proper  stora-e  and  cookin-  facilit  cs 
^^^^^^T^t\oT.  homei  has  iSsiilted  in  malnutrition  Ixiin-  ^vidc- 

Airierican  Indians.  AlsoJ  Indiuns  on  rural,  spai^»-^ 
^^latS^^^rvations  do  not  have  t-l^e^ihty  tc  tintvel  Ion-  di.tunce^ 

""^or'^-^eTe^xi^ioLTth^^^  program  has  boon  ^^neraUy 

nnsu<L^ul  W^irecent  vears,  TJSOA  has  boon  -radua  ly  repiacins 
rt^lh^^fiod^t^p  pr^gi^i.  That  program,  however  has  been  ad- 
mi^SJ-SivX  unwieldy  jfed  is  esoocially  un^vorkablc  in  Indian  coun- 
?T^tS^  W^Tn^a^^^         calmot  ^t  to  the  commodity  ^varehous^- 
^?t%i  tS^ti^  food  stamp  headquarters  *nd  cnniiot  -et  to  the  rotau 

^"^i^pUcl^fo^^^^^^  r  H  r"^^difL^?UvTn  Tom': 

hftrsSme  and  complicated,  and  many  Indians  liave  difhcultj  -in  com 
SleHii-  tiiem    Often  they  do  not  pos^ss  the  .locumen;^  T'^^S^r^ 
fo!  S?<dbility.  For  those  Vho  cannot  surmount  tiiese  obstacles,  there 
i^no  aHOTiative,  since  -  V  does  not  want  to  operr.te  a  commodity 

prS^m^d  a  ^u.mp  pro.^m  simultaneously  in  thr  same  commumty 
S^IS^ndian  opinion  that  such  flexibliity  is -neede  d  m  order  to  meet 

*^'!^'fS^ie?''c^plication  exists  for  Indians  who  live  or.  trust  land 
Because  States  a£d  counties  often  do  not  understand  th'  r^pplicable 
rkc-^ainin'^  to  Indl:ins,  thev  mistakenly  consider  trust  iua^.  a?>  an 
.^ct  T7hich  preludes  an  otneiVisc  eligible  appli.cant  from  oblammg 

^'^hS^'^are'  other  dravvbaclv,^  to  the  food  stamp' program.  First,  be- 
-  cause  food  prices  at  an  isclatcd- trading  post  are  Inglier  than  those  at 
retail  outlets  elsewhere,  a  given  ration  of-stamps  does  not  buy  as  mucli 
for  the  Indian  as  it  does  for  a  consumer  in  the  general  populatiop. 
Second,  even  though  local  governments  charged  with  admmisterJTig 
.  the  food  stamp  program  receive 

purpose,  these  local  entities  often  must  supplement  from  tneir  own 
'  tud-ot^,  operate  wrth  ljm5ted  sta,ff,  and  handle  an  overwnelming  load 
of  recordkeeping-.  The  resentnient  and  frustration  tiiey  leel  often  is 
•vented  on  the  Ixtdians  who  are  obliged  to-'deal  with  them. 

M  w^-m«T,  'vr/.n«Tinld-  Saoerlnteadent  of  'tlie  Mesieiilero  Indian  Ajrencr.  «ild  In  a.  Mity  IS. 
'i^^^t^^^^^^^^'^tl?^^^^^  EnfoV^ment  Division  in  USOA,  tbnt  he  fonr-d 

^  I^;^l^bl«  ti^t  -So  amku^n^  a  icli  as  Indians  were  permitted  to  have  any 

*tJ3f^^^r*-I^J,*'  w-5^rfnTO^^m  outside  the  establish^  or(I*?r.-  In  other  -c^rords,  he 
^^nd^*^  ^.^*^°,^*'^uit*'L^jSSrS=^  any"^^  McDo^ld.  also  said  that  after 

&nd   wo?tSW  Vlth  both  commodity  aud  food  stamr>  programs,    he  felt,  that 
commodities  were  more  beneficial  for  more  Indian  peopie.  ^ 


At  present,  USDA  is  phasin*:?  out  the  roninioulty  proi:7-:im  nnd  in- 
tends to  implement  the  nsc  of  stamps  ^^nationiiIly*\  except  whore  it 
proves  "impossible  or  impracticable'\  I'Jiis  ir.Vxuctly  tii«v  situation  in 
many  Iz*dian  areas,  where  applican  encounter  a  series  of  harriers 
nritich  like  those  they  have  always  faced  in  attemptjn;r  to  nvnil  tliem- 
selves  of  Federal-social  services.  . 

Education  in  nutrition  has  been  tlic  missin;jr  linlST in  every  fof>fl  pro- 
fTt^m  the  Go\'ernment  lias  offered  to  Indians.  T^wis  IMrriani.  in  hi;^ 
1928  report,^  stronprly  pecommendcch  instruction  in  nutrition  ou  :i 
.com)>rehensivo  scale  for  all  Indians  and  for  all  Tion-Tncliaii  staff  work- 
injj  in^  Indian  servfce  facilities,  .Ptinei  members  at  the  ir»r>0  A\"liito 
Tlouse  conference  on  food,  nutrition,  and  health  repeated  that  view* 
Indians  themselves  hnve  rex>eater71y  said  tnat  rhey  need  and  want  to 
•  learn  about  nutrition.  Vet,  in  1074,  a  nutrition  education  hill  proposed 
by  Senator  Goorp^e  McGovcrn  was  defeated, 

TirE  I>T>x\x^  rir^vLTii  Care  I>rrK  i\'i:irKXT  Act  (Pcnr^ic  I^aw  I — 

Public  I-#aw  04 — 4Z7  is  the  most  compreliensivo  Indian  liealth  le;2:is- 
lation  ever  passed  by  Con^rress.  The  new  act  is  ch«i^rned  to  eliminate 
medical  backloqrs,.  to  brini;  Indian  health  to-tm  acceptable  level,  ard  to 
encourap:e  In/lian  involvement  hi  that  process  so  tliat  tribes  can  ^ad- 
ually  assum^  control  of  health  care- 
In  its  comin^r  effort  to  improve  Indian  Health,  HIS  will  have  the  ad- 
vantajre  of  Public  I^aw  04-4rj7  fluids,  plus  a  iruaraTitee  (in  that  act) 
that  these  appropriations  will  in  no  way  otTset  otlier  Indian  health  ., 
appropriations  to  meet  present  or  future  needs. 

Instead  of  the  ori<>inal  Senate  version  of  the  bill  which  n  athorized 
an  appropriation  of  $1.G  billion  over  a  7-year  period,  IHS  will  be  work- 
ing witii  a  S4^7r>  million  appropriation  over  a  :5-year  period.  This  dif- 
fei-cncc  of  S70 -million  annualiS-^  will  ho  a  sirrnificant  disadvantage. 
Opposition  from  IIKW  (HIS-  parent  body)  may  also  prove  to  be  a 
serious  ol>stac]e  to  inipTenientation  of  the  Act.  Funding  %v7ll  not  start 
Tintil  fii^'^al  1^/7^^.  however,  and  will  end  with  fi:-cal  lOSO. 

^  Til  ere  are  certain  other  shortcominiirs  in  the  Health  Act,  which,  if 
not  amended^  will  surely  si-^w  down  the  transition  period.  v. 

The  Act,  for  exa tuple,  provides  for  c<jnst ruction  of  iieedcd  facilities 
and  their  staffing,  but  fails  to  adilress  tlie  clironic  problem  IHS  has  in 
recrui*  :n<?  personnel.  ./ 

*  The  Act  provir  s  a  total  of  >^207,084  for -facilities-construction  pver 
a  3-year  "oeriod.  ^  also  funds  positions  and  money  for  staff  honsinr::,^® 
and  for  di-rect  and  indirect  maintenance  and  repair  of  facilities.^^ fur- 
ther, the  Act  authorizes  fimds  to  brinir  TPIS  facilities  to-* compliance 
with  requirements  of  the  Social  Security  Act^  so  tliat  thcy^  are  eli^ble 
for  medicare  and  medicaid  reimbursement.^** 

Coi^^tmction  and  renowation  of  water,  sewer,  and  f^tnit-ition  svstems 
for  exi^inp:  Indian  homes  are  also  authorized  in  the  Act.*^^  For  new  . 
homef:,  however,  ''^such  sums  as  may  be  necessary*'  will  be  appro^-^ 

— The  ProWeiT-  of  Indian  AdmlcUtratlon,"- Baltimore,  ild.  :  Xhe  JTohas  Hopkins  Prfr-ss. 

**^Tlt>e  III,  sec.  .^01(b)  (2)  (3). 

w»  Title  n.  sec  301  (c>  (b), 
*»  Title  IV.  (b)  fc). 

«^  Title  1.  sees.  lOl.  102.  103,  and  104. 
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priated.**  After  1980,  it  'will  be  harder  for  extensive  sanitation  systems 
to  be  constructed  for  either  type  of  home  without  new  legislation, 
"  The  Act  fails  to  take  xip  the  important  question  of  sanitation  main- 
tenance and  repair-  This  Indian,  people  have  indicated  that  this  vital 
Enfc.  to  efficient  facili^  operation,  has  not  been  piropcrly  handled  by 
XHS  in.  the  past.    ,  ,  . 

Public  r-aw  94r-437  addresses  HIS  personnel  shortages  in  two  ways : 
First,  by  appropriatingi  scholarship  funds  for  healtli  professional 
training;**^  and  second,  by  appropriating  position-funds®*  in  cate- 
gories where  the  service  is  known  to  have  heavy  backlogs:  mental 
health,  dental  care,  field  health,  and  direct  and  contract  patient  care. 
Four  hundred  and  twenty -five  positions  and  $10,025,000  are  authorized 
for  fiscal  1978.  .     ^  ^ 

It  appears  that  -se  amounts  may  be  wholly  inadequate.  For  esam- 
pie,  the  total  identified  unmet  health  needs  of  the  Navajo  in  1973,  in 
four  categories  amounted  to  some  $28  million. ''^  ^Moreover,  the  rigidity 
of  position- funding  will  not  permit  the  kind  of  program  flexibility 
called  for  in  the  individual,  highly  diversified  service  areas. 
^  The  Act  also  authorizes  the  Service  to  employ  scholarship  students 
and  any  other  medical  students  ^  during  nonacademic  periods  of  the 
vear,  and  it  authorizes  present  HIS  health  prof essionals  to  take  leave 
of  absence  for  professional  consultation  and  refresher  trammg 
courses.*"  The  Act  also  provides  appropriate  funds  for  the  construc- 
tion of  staff  housing,^  the  shortage  of  which  has  traditionally  been  a 
.factor  affecting  high  staff  "turnover.  .  .. 

Although,  the  Act  fails  to  provide  for  current  recruitment  needs, 
the  Aet  establishes  a  comprehensive  recruitment  program,-  which  is 
sensitive  to  overall  Indian  needs  and,  with  time,  should  provide  IHS 
with  adequate  professionals  and  technicians.  The  Act  also  establishes 
an  Indian  healQi  scholarship  program  for  Indians  and  others  who  will 
serve  in  Indian  communities. 

In  addition  to  encouraging  study  in  non-Indian  medical  institutions, 
th^  Act  authorizes,  in  title  VT,  a  1  year  studv  of  the  feasibility  of  es- 
tablishing an  American  Indian  School  of  Medicine. 

The  Act, does  not,  however,  fund  continuance  of  IHS'  one  school  of 
traditional  medicine  at  Kough  Kock,  nor  docs  it  provide  for  the  estab- 
lishment of  additional  such  schools.^*  ^  ,      .  .  i 

To  summarize,  the  Act  fails  to  address  the  immediate  and  critical 
personnel  shortage  in  HIS.  2vo  innovative  recruitment  program  is  au- 
thorized; no  monetary ':pr  other  incentives  are  offered  to  encourage 
health  professionals  from  .the  private  sector  to  enter  the  Service. 

mS  staff  has  a  number  of  peripheral  problems  which- are  not  ad-, 
dressed  in  any  way  bv  the  Health  Act.  These  are :  inadequate  orienta- 


■  ■>  Ibid. 
■•Ibid. 

•*  Title  H.  sec  201- 


aJcobollBm'^^^tment'proSecta  •'roatnre'*.  At  this  time.  It  la  not  kiro..--n 

exactly  bow  IHS  ■veOl  nst-  Its  comtlned.  IflAAA  and  P.I..  Ol— 1S7  tundd. 

••Title  I.  sec- 105(a)  (b>. 

«f  Title  I.  se<M06<a). 

••Title  in.  sec  SOI <b>  C3>.  ^  ,  ,  ^ 

"*  Funds  are,  bO"wever.  appropriated  tor  the  traliHnjar  ot  traaltlonal  mealcine  men  ana 
women  in  the  area  of  mental  bealth.  Title  TI.  sec  201  (c)  (e). 
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tion  in  Indian  lan^^iage  and  culture;  inadequate  educational  and  rec- 
reational facilities;  lack  o£  support  from  other  Federal  agencies;  a 
weak  management  system  which  fails  to  give  rewards,  otter  career- 
advancement  potential,  or  establish  clear  responsibilities  and  goals.  It 
is  partially  because  of  tiiese  problems  that  morale  is  low  among  IIlfc> 

StVL'ff, 

It* is  in  the  area  of  environmental  scr%-iccs  that  the  Health  Act  is 
weakest,  with  its  focus  limited  to  upgrading  and  installing  water,, 
sewer,  and  sanitation  svstems.  •        •  -i 

The  Health  Act  fails  to  deal  with  the  various  shortcomings  in  the 
Service's  budget  and  management  system,  which  will  advei-seiy  alfect 
optimal  use  of  Public  Law  94-4:^T-s  limited  funding.  IKS  is  not  moni- 
tored, is  accountable  to  no  ore,  and  alloc^itt-s  its  budget  in  a  rigid,  tixe<i 
inunner  to  area  offices  :ind  Sf>rv!ce  units  without  making  realistic  plans 
tor  meetinsr  actual  needs  and  reaohinc:  specific  goals.''/* 

Congress  shows  a  willingness  to  meet  the  long-neglected  health 
needs  of  urban  Indians  (  who  have  never  received  substantial  THS  serv- 
ice) in  title  V  of  the  Plealtli  Act.  The  title's  language,  however,  is 
vague,  and  the  requirements  it  makes  of  uiban  Indian  organizations 
appear  excessively  demanding.  The  precise,  intended  use  of  the  title  s 
accompan\'ing  appropriations     is  unclear  in  the  language  of  the  Act. 

Title  IV  authorizes,  through  a  propo>:ed  amendment  in^the  Social 
Seeuritv  Act.  medicare  and  medicaid  reimbursement  to  IIIS  facilities. 
TITS  is  offered  no  guidance  or  fuTids,  however,  in  setting  up,  operating, 
and  monitorinsr  such  a  reimbursement  plan. 

PuTilic  I^aw  04— 4-:37  ^ives  but  seant  artention  to  health  needs  of  rural, 
off-rest^r\-ation  Indians.  Two  pilot  projects  providing  outreach  services 
are  authorize<I.  at  ^a  cost  not  to  exceed  1  pcrt-ent  of  the  amount  au- 
thorized in  sec--  i>OG  for  urban  Indians."- 

Maximum.  vet  realistic  Indian  involvement  is  encouraged  through- 
out the  Act.  (even  to  the.  extent  that  Indians  be  consulted  as  to  the 
desiirn  for  service  facilities).  Indian  firms  arc  given  preference,  under 
tile  Act.  of  constnictinu  sanitation  facilities  and  are  to  be  paid  at  pre- 
vail ini;:  wairo  rates.  Indians  are  also  given  priority  for  scholarship 
awards,  and  further,  the  Act  authorizes  a  study  on  the  feasibility  ^of 
establishing:  an  American  Indian  School  of  Medicine  and  appropriates 
funds  for  the  traininir  of  traditional  Indian  pmctiti oners. 

Past  histfjry  lias  shown,  however,  that  Indian  involvement  is  dif- 
fif-ult  to  implement.  The  Congress  lias  not  touched  upon  the  necessity 
for  consistent.  ag£rressive  coordination  between  Indians  and  related 
Federal  a£rcncics  to  insure  maximum  Indian  input  and  participation . 

There  are  three  health  issues  centering  particularly  on  unique  Indnin 

7ioeds  issues  in  which  Indian  involvement  is  crucial  to  success.  These 

are  mental  health.  dru<r  and  alcoholism  treatment,  and  traditional 
medicine.  Indians,  not  Federal  agencies,  can  deal  effectively  with  other 
Indians  who  are  mentally  ill  or  addicted.  The  Act's  appropriation  for 

•  Th«*  Vnrlon.n  r-..T!CTPs«  of  Amerlmn  Tndianf^,  nt  its  por.  :^2.  inTO  sTinunl  oonirontloTi  In 
*5n]r  T^iUf  Oltv  «l«Mrliiro<l  thjit  :  "Tn  orrl<*r  To  osxtirf  an  nfle<niatc  autliorlziitlon  l^vel  throu^rn 
Vhi  UfA  of  thV  Act.  Con2T*«»<!  tvUI  need  to  K*>  sntlsfiocl  that  nnr>ropriat<^  fiimls  ar«^  b^iric 
,iTV\y.f<%  TTlth  m.TTlmum  ofllcl^-nry  ...  A  rovi-^w  of  thf'  past  pfrformanoc  o^  TFTR  .  .  .  T^oiilO 
Infll<^ro  thut  innjor  chnjjfffs  in  tlip  mnnnsromonr  of  inS  T\-iU  need  to  be  effected  If  rJ«e 
tntfndorl  rosiilt>i  of  Conffr»*ss  nr»»  to  he  reallz'-d." 

Tlrlo  v.  sec.  .';n.->fa)  {1)  tlironsb  (O). 

Title  V.  nOS. 
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training  of  traditional  Indian  practitioners  in  mental  health,  there- 
fore, seems^isproportionatelT  low,  _  .  . 

The  Indian  will*be  the  ultimate  beneficiary  of  any  improvements  in 
health  care  accruing  dfrom  Public  Iaw  91  137.  Yet,  Indians,  as  pa- 
tients, appear  to  have  been  neglected  in  the  act.  They  have  stated  xn 
repeated  testimony  that  the  service'  they  now  receive  from  IHS  and 
alternate  sources  is  not  truly  relevant  to  them.  :Nron-Indian  medical 
methods  are  alien,  and  Indians  are  the  ones  -who  have  had  to  adapt, 
rather  than  vice  versa.  Health  professionals  hii-ed  by  the  civil  service 
do  not  speak  their  language.  Many  ignore  Indiaj^^rilues  and  needs- 
Indians  feel  "processeii"  and  rushed  wlicn  examinSass^Vnd,  they  arc 
even  denied  services  to  which  they  are  entitled  sii^ipiy  Because  a  given 
clinic  lacks  doctors,  or  equipment,  or  money.' Indian  resistance  tmd 
hostility^  in  turn,  create  monile  problems  in  tlie  medical  staff,  and  tlic 
present  delivery  system  represents  frustration  for  everyone. 

Ge^tekal  KECOM:3iK>rr>ATio>rs 

TJie^  OommisMon  TecoTn/mends  that: 

Indian  Health  Service  (IHS)  establish  a  formalized  mechanism 
through  which  IHS  officials  can  ^-ork  closely  with  Indiaii  people  to- 
ward the  successful  implementation  of  Public  Law  04-^37. 

Congress  appropriate  sufficient  funds  for  the  continuance  of  present 
Indian  centers  in  urban  areas  which  asist  Indians  in  ot^aining  medical 
and  other  social  services;  and  should  encourage:,  with  funds  ana  guid- 
ance, the  establishment  of  additional  such  centers  m  all  urban  areas 
where  Indians  live.  ^ 

Congress  create  in  tlie  Office  of  Civil  Riglits  (OCK)  a  monitoring 
and  enforcing  division  targeted   at   discriminatory   urban  healtn 

providers-  .  ,         t  i 

IHS  receive  supplemental  fundings  for  i^roviding  outreacii  mecLicai 

care  to  isolated,  rural  Indians.  .  , 

Congress  hold  oversight  hearings  re<rardinor  the  implementation  by 
IHS  of  the  Indian  Self-Determination  and  Educational  Assistance 
Act  (Public  Law  03-63S) . 

A.  rACixariEs  ■ 

TTte  C^omjm.isai<yt'<'  recoTrbmeTuZs  that: 

Congress  hold  oversight  hearings  to  Jotemiino  Indian  needs  in  the 
areas  of  health  care  facilities,  construction,  and  maintenance  and  ap- 
propriate sufficient  funds  to  meet  those  needs.  ,  -i 

Congress  hold  oversight  hearings  to  ascertain  the  succe.ss  of  mobile 
health  vans  at  the  Navajo  and  Rosebud  Kesci-vations  and  over  TV 
satellite  formerly  used  in  Alaska :  and  determine  whether  these  pro- 
grams should  be  expanded  to  isolated,  inaccessible  areas. 

'15.  SXAP-FIXG 

The  CoTwm^eiorv  TccoTn/mends  tTiatT 

Congress  hold  oversi<r>it  hearinors  to  ascertain  the  problems  regrard- 
ino"  the  hi^'^h  ti^mover  in  personnel  at  IHS  and  a^t  to  remedy  these 
probrems- 
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Congress  create  a  medical  para-professional  corps  to  be  used  on 
Indian  .reservations,  pai-ticularly  in  the  ureas  of  alcoholism  and  mental 
health/ 

UTS  be  funded  to  allow  the  expansion  of  present  training  programs 
so  that  they  are  located  in  individual  service  units  and  geared  to 
specific  staff  shortages  in  those  units. 

^Congress  appropriate  funds  for  on-going  orientation  programs  to 
educate  IHS  employees  in  Indian  culture,  and  to  provide  for  Indian 
interpreters  in  all  service  vmits. 

Xhe  OoTrvmiSsion  Tecom/meTicLs  that : 

Congress  request  the  General  Accounting  Office  to  conduct  a  man- 
agement study  of  tlie  Indian  Health  Service  and  periodically  to  audit 
all  IHS  services. 

Tlie  executive  branch  direct  all  Federal  agencies  to  report  to  Con- 
gress on  problems  regarding  the  coordination  of  budget  cycles  and, 
if  necessary,  request  legislative  reform, 

D-  uorrsiXG 

T7te  CommissioTV  Tecorrvmends  tJiatc 

Congi*ess  reorganize  tlie  Indian  housin^^r  program  and  ,^ve  one 
agency  the  primary  responsibility  for  coordinating  and  administering 
the  pfogi-am.  XJpon  establisliment  of  a  new  independent  consolidated 
Indian  agency,  as  recommended  in  chapter  VI  of  this  report,  all  In^; 
dian  housing  programs  should  be  transferred  to  tliat  agency. 

E,  TKAXSPORTATIO^ 

The  C OTThmission  recornmrierids  that:  ' 

Congress  direct  IHS  to  report  on  tribal  needs  for  fully  equipped 
ambuhmces  and  other  vehicles  to  transport  nonemergency  patients  on 
reservations  and  should  then  appropriate  necessary  funds  to  provide 
such  services. 

^VTRIXIOX 

The  OoTrtTnlssion  recom/mends  that: 

The  Department  of  Agriculture  review  and  revamp  its  food  supply 
sysrem  to  insure  consistent  delivery  of  nutritious,  health-giving  goods 
to  the  Indian  people,  with  particular-  emphasis  on  high-risk  ^oups 
such' as  infants*  children*  pregnant  women,  the  elderly,  and  the  nandi- 
capped :  and*  to  insure  the  simultaneous  use  of  both  food  stamps  and 
donated  foods  for  those  tribes  desiring  it.  ^  . 

BIA  replace  the  monopolistic  trading  post,  with  its  high  prices  and 
inferior  stock*  with  as  many  efficiently  managed  food  stores  as  are 
needed  for  accessibility*  by  Indian  people  wherever  they  Jive  on  the 
reservation-  These  stores  should  be  under  Indian  management.  . 

The  executive  branch  upgrade  tribal  programs  for  education  in  the 
areas  of  hygiene  and  nutrition. 
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2*he  OoTnoTusszon  Tecennanen^  tTvat : 

XECS  upgrade  the  demonstration  projects  heretofore  administered 
by  NatioxisQ  Institute  on  -AJtcoholism  and  Alcohol  Abuse. 

El>TTCATI02«" 
J  I>rTR0DTTCn02C 

Education  for  Indian  children  has  been,  traditionally,  a  family- 
tribal  function  where  they  are  taught  by  the  community  those  skills 
and  values  needed  to  fimction  within  the  child's  particular  tribe.  For- 
malized, classroom  education,  with  textbooks,  teachers  and  school- 
houses  was  imposed  on  Jjidiaji  youth  by  non-Indians  in  an  attempt  to 
assimilate  them  into  the  dominant  culture. 

The  Federal  provision  of  education  for  Indians  is  a  treaty  right  of 
many  tribes,  and  clearly  a  service  component  of  the  trust-relationship. 
Educatioii -has  been  consistently  used  as  a  tool  of  Federal  policy  to  im- 
plement the  Federal  Govenmient's  vacillating  plans  for  the  fate  of 
the  Jjtidiaii  people.  Today,  both  Federal  and  Indian  educational  pri- 
orities are  amied  at  seW-^etermination.  Basic  questions  must  be  asked 
about  the  effectiveness  of  the  Federal  effort  when  school  systems  do  not 
reflect  that  policy. 

The  primary  agencies  controlling  Indian  education  are  : 

1.  The  Office  of  Education  under  HEW  which  administers  the 
Federal  Impact  Laws  Public  Law  S1-S74  and  Public  Law  Slr-Slo, 
and  the  Elementary  and  Secondary  Education  Act  titles  I,  H, 

in,  and  IV;  "  .  ,         ,  -  - 

2-  The  BIA  which  administers  assistance  through  provision  ode 
Johnson-CMalley  funds,  directs  school  operations  for  BIA 
schools,  and  supports  career  development  programs  ;  _  _ 

3.  State  departrnents  of  education  which  are  not  only  obligated 
to  educate  Indian,  children  as  citizens  of  the  State  in  their  public 
schools,  but  also  are  the  recipients  of  Federal  funds  targeted  for 
the  specific  education  of  Indian  children ;  _ 

4.  And  school  boards  which  manage,  on  the  local  level,  funds 
-  designated  for  each  school-         .  _  ,  .     _   _ . 

The  newest,  and  paradoxically  the  oldest,  participant  in  Indian 
education  is  the  tribal  community.  It  is  clear  that  the  return  of  con- 
trol of  Indian  education  to  the  Indians  is  an  overriding  priority-  The 
manner  in  whidb.  this  is  carried  out  should  be  decided  by  the  tribal 
governments  so  that  tribes  may  insure  their  continued  control. 

BACKGROXJICn 

Indian  education  has  been  the  focus  of  much  concern.  Although 
legislation  has  been  passed  to  alleviate  some  of  the  problems  in  In- 
dian education,  many  remain  xmresolved : 

A.  The  Indian  populaton  is  substantially  less  educated  than  the 
non-Indifto  population- 

B.  The  education  provided  for  the  Indian  population  is  often 
irrelevant  to  both  its  needs  and  culture. 
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C.  liidiajis  educated  in  public  schools  often  fall  2  to  3  years 
belinid  tlieir  non-Indian  counterparts  in  achievement  levels* 

D.  The  educational  bureaucracies  often  expend  the  majority  of 
their  efforts  seeking  funding  rather  thajx  developing  relevant  edu- 
cational programs  for  Xndians. 

E.  Most  important — the  majority  of  Indian  people  have  no 
mechanism  for  input  in  ihe  education  of  their  children. 

In  order  to  imderstand  where  Indiaix  education  stands  today,  it  is 
necessary  to  trace  the  policies  imderlying  Indian  education  and  the 
historical  events  that  have  shaped  the  cur^rrnt  situation. 

IIISTORlCALi 

The  first  non-Indian  efforts  to  ^^educate"  Indian  children  were 
made  by  missionaries  in  early  colonial  times*  Their  attempts  to  as- 
similate Indian  people  centered  on  Christianization.  This  movement 
eventually  led  to  the  establishment  of  manna  1-lubor  boarding'  schools 
that  removed  Indian  children  from  the  influences  of  their  communi- 
ties and  tribal  ways  of  life-  The. next  sta^je  was  the  development  of 
Federal  schools  on  and  off  the  reservation-  In  this  century  integ^ration 
into  the  public  school  system  was  established  to  insure  assimilation* 

Early  scattered  missionary  and  humanitarian  workers  in  the  late 
ITtli '  and  ISth  centuries  sought  to  teach  Indians  the  rudiments  of 
"civilization'%  and  the  result  of  this  concei-ted  effort  was  the  estab- 
lishment of  more  than  15  schools.  Educational  efforts  occurred  at  the 
lex-el  of  his/her  education  as  well,  as  evidenced  by  early  programs  at 
I>artmouth.  Harvard-  and  William  and  Mary. 

Tlie  early  part  of  the  10th  century  saw  a  number  of  Federal  actions 
re*;ardin^  education.  Treaties  made  durinir  this  period  and  later  fre- 
quently provided  for  educational  services  to  the  tribes.  I^romises  were 
made  for  ^reneral  education  purposes^  teachers'  salaries,  construction 
and  maintenance  of  school  buildin<rs,  support  of  manual  labor  and 
indiT^trial  schools,  instruction  in  a^^ricultural,  mechanical  and  indus- 
trial artj=,  school  supplies  and  materials  and  ^i^eneral  funds  for  edu- 
cation. The  Trade  and  Intercourse  Act  of  1802  endorsed  and  provided 
funds  for  these  objectives. 

In  1S18,  Con-press  created  the  Civilization  Fund.  The  objectives  of 
this  Act  was  to  provide  funds  for  the  civilization  of  all  Indians,  rather 
than  dealin<r  with  individual  tribes  throuirh  treaties.  This  was  in- 
tended to  incorporate  Indians  into  the  mainstream  of  society. 

The  Civilization  Fund  was  the  impetus  for  many  investi<rations  into, 
the  conditions  of  Indians.  In  1822.  -^Tedidiah  Morse,  a  minister,  made 
an  inspection  of  the  tribes  to  ascertain  their  ireneral  condition  and 
proprross  in  education.  FCe  reported  that  "education  families''  (usually 
as^^ociated  with  reli<rions  denominations  or  missions)  were  to  be,  ^*^the 
jrreat  instruments  in  the  hands  of  the  <2:ovemment  for  educating-  and 
civil ixdnir  Indians.' '  Within  a  year,  these  schools  were  cqy^vatins 
*^^successfully-\  i.e..  teachinir  Indian  children  how  to  survive  in  a  19th- 
century  capitalistic  society. 

At  the  time' these  manual-labor  schools  were  bein^f  or^ranized,  the 
Five  Civilized  Tribes  were  removing  their  children  from  State-run 


JefUdiAli  Morse    A  Report  to  the  Secretary  of  War  of  t'he  U.S.  on  XncIlAn  Affairs",  N'ew 
Xork  :  A.  M.  Kelly  p.  TD- 
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schools  and  trincmg  them  back  to  tribally  financed  operations. -By 
ibis  syst^wfe  one  of  the  few  exceptions  to  the  missionary- 

^^^The  ySx  1851  saw  the  initiation  of  the  reservation  settlement  pe- 
riod; JV>r  the  nesA  20  years,  reservation  settlement  of  Indian  tribes 
was  enforced.  The  overriding  concern  of  the  Federal  Government  at 
Si^eTd  of  the  Civil  War  wSk  to  "clean  up"  the  Indian  Bureau  and 
to  brinff  remaining  hostile  Indians  onto  reservations.  The  new  irTcs- 
identTuiysses  S.  Grant,  used  the  churches  to  take  up  cival^ing  and 
edu^tiSflndians.  In  1869  President  Grant  initiated  a  Board  of 
Indian  Commissioners  "to  cooperate  as  an  inspectino:  and  advisor j 
j5T«  These  Board  members  took  the  responsibility  of  iiiring 
Indian  a^nts  of  "Christian  character"  who  represented  various 

denomirfSBCbna:.  ,   ,  .  .-i  i    x  t« 

At  the  same  time  treatv  makincr  ended  m  18  i  l,  the  Board  ot  In- 
dian Commissioners  called  for  more  precise  pohcy  on  the  ojoeration 
of  schools  for  Indians.  Tlie  Commissioner  of  Indian  Affairs  also 
noted  in  1885  that  removal  from  place  to  place  had  prevented  Indians 
from  acquirinf?  settled  habits  or  a  taste  for  civilized  pursuits. • 

In  18<0,  an  appropriations  bill  was  passed  "for  support  of  indus- 
trial and  other  schools  among  Indian  tribes  not  otherwise  provided 
for  "  This  ^Lct  brought  Indian  education  more  directly  under  the  con- 
trol of  the'lndian  ^ent  and  stimulated  the  establishment  of  J^overn- 
ment  schools.  These  schools  were  designed  to  direct  Indian  cliildren 
toward  the  white  community.  Indian  ^  culture,  religious  values,  and 
tribal  environment  were  undercut  by  agents  and  churches  at  the  tribal 

^^^\.fter  the  reservations  were  imdcr  the  control  of  the  Indian  Bu- 
reau, certain  Members  of  Congress  and  the  Board  of  Indian 
inissioners  began  advocatin<r  a  more  "humanitarian  civilizing  policy 
toward  Indians,  which  ironically  led  to  the  allotment  era.- 

lliis  period  of  allotment  separated  clans,  defied  tnbal  authoritv, 
and  arbftrarily  identified  Indians  and  saw  the  ma- or  growth  of  ott- 
reservation  bo'arding  schools  «^ 

Colonel  Pratt,  Director  of  Carlisle  Indnm  School  (the  clas:=ic  ex- 
ample of  an  Indian  boarding  school),  believed  older  Indians  were 
bevond  hope.  However,  if  voung  Infhans  were  separated  from  ttieir 
culture  and  the  influences  o'f  their  tribe,  they  would  become  function- 
ing Americans-  -    -,  -      ^.e  +-u^  Tr^,\ 

^Ithou^-h  the  earl V  allotment  period  saw  the  expansion  of  the  J^ed- 
eral  school  system  in  institutions  like  Carlisle,  the  programs  did  not 
aonear,  by  1901,  to  be  having  the  desired  impact  on  the  Indian  peo- 
ple. cJmiiiissioner  W.  A.  Tones  called  for  a  shift  from  nonreserva- 
tion  boarding  schools  to  on-reservation  boarding  and  day  schools.  1  his 
attitude  was  also  supported  by  the  ne^  Commissioner,  Frances  Lucpp, 
who 'campaigned  to  construct  schools  to  "carry  civilization  to  In- 
dians -  .  .  (not)  the  Indian  to  civilization." 

«  "Annual  Keport  of  the  Commissioner  of  Indian  Affairs  for  the  Year  3S79".  »ur»-a,  note 
23.  ppw  -4—5. 

^  ffiS^ftv*  Ztefore  th^  Committee  on.  Ifuiin,*.  Affatrm.  BTouse  of  Representatives.  TSd  Cong., 
'^^^SnStf  ^I^S-of^h^  CoSm°?<s^^^^^  Affairs  for  the  V^^ar  X907.-  p.  21-30. 
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The  next  major  change  in  educational  policy  came  in  1910  vrlion 
there  was  a  sliift  of  emphasis  to  public  education.  Contracts  were 
made  with  public  scliool  districts  for  the  public  education  of  Indiai^s. 
Xhc.  BIA  also  mandated  the  adoption  of  public  school  curricula  in 
tlie  Government  scliools,  Ky  1912,  the  number  of  Indian  children  in 
I>ubHc  schools  was  lavfXQv  than  in  Oovernmont  school^:. 

Further  encoura^rement  to  place  Indian  children  in  public  schools 
came  wi^h  the  1924  Act  declarin*r  all  Indians  citizens^.  States  were 
encoura^rcd  to  treat  Indians  equally  with  other  citizens  and  encour- 
a<red  iTulian  people  to  accept  tlie  same  diitie^  and  respoiisibilities  as 
t)t.her  citiw!:ens^  including  public  education  for  tlieir  childicn. 

The  «ime  year,  a  ^^Conmiittee  of  One  Hundred  Citizens*'  wa.s  called 
together  by  the  Secretary  of  tlie  Interior  to  discuss  ways  to  ini]>rove 
the  In<lian  Service.  Tiie  RIA  acknowledged  but  did  not  act  upon  the 
conimittee*s  recommendations. 

"TThc  Problem  o^  Indian  Administration"*  (The  !Mcriam  Report), 
issued  in  102S  pointed  out  the  shockin^r  conditions  in  the  l)oardin^ 
sr-liools.  The  report  called  for  an  end  to  tlie  enrollment  of  elementary 
S'^hool  cliildren  in  boardin*r  schools  and  an  increase  in  the  numbei- 
of  day  schools-  The  report  supported  Indian  cultural  diversity  antl 
atlvoeate*!  the  use  of  education  c.s  a  tool  to  reinforce  this. 

When  Carson  Hyan^  education  specialist  of  the  !Meriam  Keport, 
became  Director  of  Indian  Educr^iion  for  the  RIA.  he  sou<rht  to  de- 
velop a  more  responsible  education  proirram.  Kyan^s  efforts  included: 
oriranizinfT  a  community  school  system  oi^  tlie  reservations,  increas- 
inir  Kederal-State  ^Mlucaticn  contracts  for  Indian  children  attendin<x 
luiblic  schools,  pliasini]:  out  boarding  schools:  and  extensively  revis- 
intr  the  curriculum.  Tlie  curriculum  was  to  be  organized  to  teach  basic 
skills  and  incorporate  cultural  traditions  and  art. 

This  attitude  carried  into  the  decade  of  the  lO-'^O^s  when  Commis- 
sioner Collier  sonirht  to  improve  oxistinir  scliools  and  develop  day 
scliools  that  would  work  with  adults  as  Avell  as  children  and  thus  be- 
come conununity  centei^. 

The  ^Tohnson-O'!vralley  Act  was  passed  in  1034.  ^riyina  the  BIA 
power  to  contract  with  S^tatoi==^  for  special  education  services.  This  law 
permitted  a  sin^rlo  contract  with  the  States  rather  than  the  liundreds 
o^  contracts  with  local  school  districts  which  had  been  necessary.  As 
wci,  ns  contiTictinij  powers,  the  States  were  recipients  of  Federal 
dollars  to  operate  tliese  services  for  the  benefit  of  Indians.  A  condition 
in  the  California  contract  has  a  pa rticTilarly  pertinent  statement  '^(Xlie 
State  of  California)  ajrrees  to  afford  special  courses  in  Tndian  arts 
and  crafts,  to  provide  an  educational  projrram,  desiirned  to  meet  the 
special  ne^ds  of  the  Indians  ...  to  the  end  that  the  projrram  shall  take 
adequately  into  account  the  Indian  community  life,  shall  be  based  on 
Indian  economic,  health  and  social  needs,  and  sliall  encoura<re  Indians" 
participation,-'  The  formali^^ed  pattern  of  l^^ederal-State  activity  in 
Indian  education  established  bv  »Tohn son -O'^ fall cy  continues  today. 

The  TVTieeler-TToward  Act  of  10!^4  (the  Indian  ^"ieoi*c:anization  Act) 
formalized  the  Oovernment^s  policy  of  siinportin^j  underfrraduate  and 
,£n*aduate  education  for  Indians.  It  extended  Govenment  assistance  in 
the  form  of  loans  to  Indians  who  wished  to  attend  nonfrovemmentr.l 
vocational.,  trade,  and  hirrh  schools  as  weil  as  colleges  and  universivies* 
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This  period  of  support  for  Indian  tribes,  their  education,  their  cul- 
ture and  their  economics  ended  after  World  War  II  under  the  belief 
that 'Indians  were  prepared  for  equal  participation  in  American  life* 
The  Hoover  Task  Force  on  Reor^nizing  the  Execrutive  Branch  recom- 
mended in  1949  that  the  "Federal  Grovernjaent  relinquish  its  responsi- 
bility over  Indians  to  the  States-"  This  trend  resulted  in  the  Federal 
policy  of  termination,  formalized  by  Congress  in  195S  in  H.  Con.  Res. 
108*  This  affected  Indian  education  by  shifting  the  responsibility  from 
the  Federal  Grovemment  to  the  States. 

In  the  1960 ^s,  increased  emphasis  on  self-determination  brought 
attention  to  the  need  for  widespread  reform  in  Indian  education.  The 
report  of  the  Special  Stibcomraittee  on  Indian  Education  (Kennedy 
report)  resulted  in  passage  of  the  Indian  Education  Act,  Fublic  IL*aw 
93— 218*  It  provided  xormuia  grants  for  special  Indian  education  pro- 
grams by  adding:  a  new  title  III  to  Pt^blic  Law  The  law  also 
stressed  conununily  control  and  self-determination. 

Congress  recognized  in  Public  Law  93— 63S  (1075)  the  need  for 
Indian  self -government  and  the  concept  that  Indian  self-govemnr»ent 
depends  upon  liidian  control  of  Indian  educsttion,  when  it  passed 
Public  Lfaw  93-638,  title  II  in  1975.  KInown  as  the  Indian  Self- 
jDetermination  Assistance  Act,  the  new  law  reformed  the  Johnson- 
*  i^'Malley  Act  of  1934  by  providing  a  new  design  for  Indian  education 


The  im]^ications  of  this  new  legislation  arc  beginning  to  be  felt  bv 
the  tribes.  To  date,  BIA  provides  contracts  for  25  schools  and  the 
Office  of  Education  funds  26  schools  through  title  IV,  part  A,  of  the 
Act* 

^^The  rapid  growth  of  the  movement  toward  Indian  schools  itself 
indicates  the  readiness  on  the  part  of  many  Indian  communities  to 
accept  the  inherent  responsibility  in  spite  of  the  bureaucratic 
drawbacks*^  " 


The  Bureau  of  Indian  Affairs  operates  a  school  system  that  supports 
213  elementary  and  secondary  schools,  77  of  which  are  boarding 
schools;  3  postsecondary  institutions;  19  dormitories  for  Indians 
attending  public  schools;  and  adult  education  programs.  The  BIA 
spent  $243,590,0(X)  on  education  in  1976.  SIA  schools  and  programs 
are  attended  bjr  50,000  of  the  total  200,000  Indian  children  attending 
school.  Approximately  9,000  school-age  children  are  unable  to  att^d 
school  due  to  lack  of  facilities,  "BIA  also  administers  $27  million  in 
JTohnson-O'Malley  funds  earmarked  to  supplement  programs  for 
Indian  students  in  public  schools. 

The  BIA's  major  educational  activities  include :  directing  BXA 
school  operations  and  assisting  public  schools  through  provision  of 
Johnson-OTVIalley  funds  and  career  development  activities. 

The  Office  of  Education  has  2  organizational  divisions:  (i)  the 
^  Washington,  staff  works  as  a  liaison:  (2)  the  Indian  Educa- 

tion Resources  Center  in  Albuquerque  provides  assistance. 

Indian  Sdncatlon  r  A  National  Trapedy  A  Xattonal  Challen^ro, 

I>r.  jros€S»  '^^on-ILtSA  ControUed  Scliools*'  a  position  pai>er,  Jan.  10T7. 
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The  strucUirc  of  tho.  LiTA's  Ollicc  of  Kauoation  docs  not  allow  ade- 
quate input  from  local  people.  The  BlA's  Oflico  of  Kducation  is  poorly 
structured.  Because  of  the  centralization  of  docisionmakm*]:  processes, 
decisions  are  made  witliout  adequate  local  input.  For  example,  it  is 
the  Commissioner  of  Indian  Affairs  rather  tlian  the  Education  Di- 
rector who  is  responsible  for  directing  support  into  critical  areas. 

Some  effort  has  been  made  to  correct  tliis  problem.  In  1072  a  "re- 
direction of-  BIA  prof^rams"'  was  announced.  A  r>-x>oint  plan  was 
designed  to  assist  Indians  "toward  self-determination  tli rough  eco- 
nomic, educational,  and  social  development  on  resei;vations--; 

The  intent  of  this  program  was  to  "become  truly  responsive  to  the 
needs  of  Indian  children  and  parents.  Control  should  bo  in  the  liands 
of  the  Indian  communities.  We  hope  to  h:x\<r  at  least  half  of  all  BIA 
schools  under  Indian  directors  by  1970.*'  Altliough  no  policy  direc- 
tives were  stated  in  the  HI  A  manual,  a  number  of  memoranda  on 
Indian  contract  schools  were  issued  by  the  I!)ii*ector's  office. 

Six  contract  schools  were  crcate"d  during  Commissioner  Bruce *s 
administration  over  the  objections  of  the  area  directors.  Congressional 
oversight  action  was  necessary  to  force  movement  on  the  part  of  BIA. 
In  spite  of  the  President's  and  Commissioner's  support  of  Indian- 
controlled  schools,  there  was  no  operational  policy  toward  this  end. 
As  a  result,  there  arc  now  only  :35  schools  under  contract,  S  of  which 
were  formerly  BIA  s<:hools  and  17  previou^^ly  private,  but  not  run 
through  a  tribe  or  tribal  organization. 

Initially  the  Johnson-O'Malley  Act  was  de.-igned  to  assist  local 
public  scliools  in  paying  the  costs' of  educating  no'iireser\-ation  Indian 
students.  This  money  was  provided,  in  lieti  of  taxes,  to  assist  in  paying 
the  basic  support  costs  of  school  operation.  As  time  passed,  greater 
numbers  of  reservation  Indians  began  to  attcmi  public  schools.  Con- 
iirers,  seeing  a  need  to  provide  special  educational  services  to  these 
Indian  students  amended  the  Johnson-O'Malley  program.  The  pres- 
ent Johnson-O'Malley  law  calls  for  a  slow  phase-out  of  all  basic  sup- 
X^oi-t  programs,  so  that  in  a  short  period  of  time,  Johnson-O'Malley 
will  solely  be  providing  monetary  support  to  special  Indian  educa- 
tional programs. 

During  the  1970's,  Jolmson-O'Malley  appropriations  increased  from 
$T  million  to  $27  million  a  year.  In  fiscal  1976,  Johnson-O'Malley  funds 
supported  programs  for  115,000  Indian  reservation  students  taking 
part  in  basic  skills  programs,  remedial  work,  specialized  reading,  and 
cultural  enrichment.  These  funds  also  inchided  funds  for  parental  in- 
volvement, parental  costs  for  students,  and  home-school  coordination. 

In  recent  years  there  has  been  debate  on  whether  to  use  Johnson- 
O'Malley  funds  for  basic  operating  moneys  or  for  supplementary 
education  programs.  Congress  amended  Johnson-O'Malley  in  1975  to 
permit  contracting  of  educational  services  by  tribes  and  Indian,  orga- 
nizations, and  to  permit  continued,  contracting  by  States.  Today,  pres- 
sure from  tribes  and  organizations  has  redirected  Johnson-O'Malley 
programs  to  supplemental  services  rather  than  basic  education.  Sev- 
eral evaluations  by  private  organizations  have  shown  a  need  for  clo«er 


*o  l>>nls  Bruce.  Ttie  Bureau  of  Indian  AiTalrs.  1972,  p.  243. 
«i  Ix>u1h  R.  Bruct?.  Ttie  Bureau  of  Indian  Affairs.  1972.  p.  247. 
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monitoring  of  Johnson- O^Malley  funds.  Despite  legislative  controls, 
Federal-moneys  are  still  being  used  to  replace  basic  funding*  Instead 
of  finding  new  supplemental  approaches  to  Indian  education,  most 
schools  remforce  their  basic  program  approach  and  the  Federal  pro- 
grams become  remedial* 

JI^Eanv  educational  policies  announced  in  Washington  have  not 
readtxed  the  people  for  whom  tliey  were  intended.  Many  critical  areas 
of  education  have  not  been  evaluated  through  examination  of  tribal 
and  community  needs.  And  there  has  been  little  effort  to  organize  a 
policy  based  on  Indian  involvement  in  meeting  educational  goals* 

THE  OFK-KESERVAXIOX  BOAItnrN'G  SCHOOL 

/Xlie  boarding  school  has  been  the  primary  educational  tool  of  BIA 
for  the  last  lOO  years.  There  are  now  some  17,333  elementary  i^ciiool 
chxldiyn  and  about  9,431  high  school  students  enrolled  in  Federal 
boarding  schools.  Of  these,  19,988  attend  schools  on  reservations  and 
6,776  attend  off-reservation  boarding  schools*®^ 

in  1969  the  Special  Senate  Subcommittee  on  Indian  Education 
called  TTir^T5^Ti  education  a  '^National  Tragedy  and  Xational  Cliallenge" 
(the  Kennedy  report)*  An  area  that  the  report  studied  closely  was 
the  Federal  !xr!trding  school*  It  said  that  in  1969 : 

afore  thtCL  "  .i?^'^  Indian  cblldren  attended  scliool  in  29  off-reservation  boarding: 
scbools*  <Xi^.^.  are  frequently  transported  liandreds  of  mile^,  far  away  from 
family  Ufe,  tribal  valne*  standards,  and  customs;,  a  vast  majority  of  them  are 
labeled  by  tbetr  teachers  as  misfits^  underachlevers,  or  troublemakers  and  atti- 
tudes of  scbool  personnel  insure  that  they  will  never  be  considered  otherwise 
wblle  in  schooL 

The  report  described  the  Bureau  of  Indian  Affairs'  off-reservation 
boarding*  school  programs  as  follows : 

One  is  tlie  regnlar  school*  wlilch  pro^des:  the  students  in  residence  there  with 
a  conrse  of  stndy  leading  to  a  high  school  diploma.  The  other  provides  dormitory 
facilities  for  students  participating^  In  the  border  town  program,  in  which  stu- 
dents live  at  8XA  dorE?itory  TaciUtles  and  n trend  nearhj^  public  schools*  F*re- 
Quently^  the  two  programs  are  operated  coucurrently  in  the  same  facility.*"  ^ 

Students  are  referred  to  off- reservation  Ix:?  rding  schools  by  local 
reservation  social  workers  and  superiit^t^mlt^Tii:^-  At  the^tiino  tlie  Ken- 
nedy report  was  made,  the  education  and  social  criteria  outlined  for 
boarding-  school  students  clearly  indicated  that  they  had  special  be* 
havorial  and  language  problems. 

The  Kennedy  report  identified  other  recurring  problems  in  the  off- 
reservation  boarding  school  system*  There  is  confusion  over  how  indi- 
vidual  schools  fit  into  the  overall  goals  of  BIA.  While  administrators 
know  the  compc^tion  and  "nroblems  of  their  student  body,  they  feel 
helpless  in  dealing  with  ti.osc  problems*  The  boarding  school  cur- 
riculum is  not  responsive  to  student  needs,  nor  does  it  meet  the  most 
basic  standards  for  a  meanin^r^"^  education.  Teachers  and  guidance 
personnel  are  often  **old  line-*  bureaucrats  who  have  been  with  the 
Federal  school  system  for  a  number  of  years.^ 


Sdncatlonxtl  stAtlatics  anpplled  Xry  Ton!  Plerc^»  Education  nivlslon^  BXA*  {Subject  to 
cliaziM)*  ^lunifl^  197^ 

■•tJxiltetl  States  Senate,  **Coinpend.Ttra  of  Federal  Boardings  Scbool  Evaluations",  1969, 
PL  253. 

•*XW<«-,  pp.  :»T-2r^8- 
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After  the  Kennedy  report,  various  visiting  coimnittccs  o.ppointod  by 
area  directors  and  apx>rovo<i  by  tlie  Comniissionor  of  Indian  AtTairs 
evahiatod  pro'rnxms,  administrators,  teachci-s^  facilitios,  and  otlier 
aspects  of  boardinp  scltool  life.  Tliey  visitcil  ir>  sciu><>]s  from  IDTl 
to  11)74  and  found  shortcoming  in  every  school^  except  the  Concho 
Elementary  School. 

The  Education  Office  of  BIA  conducted  a  sin^ilar  survey  in  1975. 
It  supported  the  findings  of  the  visiting  commit-tees  and  Kennedy 
report-  Specifically,  it  said  that  the  majority  of  students  surveyed  were 
recommended  on  the  basis  of  educational  and  sociiU  criteria  outlined 
in  the  BJA  manual/^  At  secondary-  boardin^j  schools,  surveyors  heard 
that  ^'cnterin^  students  have  averajre  or  above  avera<j:e  intellectnar 
ability,  but  ranffe  from  1  to  ^  years  behind  tlie  level  of  basic  skills 
involved  in  math  and  lan^rna^je.^** 

The  survey  revealed  some  x^^*<^^xress*  Elementary  schools  had  or<ra- 
nized  proirrams  to  respond  to  students  vritl\  special  leamin^X  difficul- 
ties, Fun<ls  fron^  the  Klementary  and  Secondary  Kducation  Act  have 
been  tised  to  add  basic  skills.  si)ccialists,  cultural  enricliment,  coim- 
selinjr^  a rul  iruidance  olTorts  forstudents. 

The  survev  offered  a  series  of  recommendations,  includiniir  tb^  -fol- 
low! nir: 

Polic^j. — Kstablish  clear  missions  and  proals  for  tlie  schvvjls  based 
on  the  needs  of  students.  Organize  an  admittance  and  ^vansfer  policy 
for  students  in  each  level  of  scliool  :  elementar>':  socon  lary ;  and  post- 
secondary.  .   .  .  •  - 

I^cTSorinel. — Area  offices  should  maintain  e^^vil  service  re<?isters  of 
potential  employees  to  permit  more  ofTiciont  fillin<r  of  vacancies.  Plire 
sufficient  dia^rnostic  statT  at  each  school  to  meet  stud<^nt  needs.  Each 
institution  sliould  have  a  proojram  development  iuid  evaluation 
specialist.  t 

Fhurnce. — Establish  a  metliod  for  equitable  funding.  Standardize 
accounting::  procedures  and  fiscal  reports. 

Sfndent  S^'rrlccs. — Devise  and  maintain  a  uniform  system  of  stu- 
dent enrollment  and  withdrawal  records. 

The  various  reports,  alonir  with  research  by  the  Keview  Commis- 
sion's Education  Task  FoiW  show  tlmt  little  i>roirress  hns  been  made 
in  boardin<r  school  education  in  the  7  years  since  the  Ivennedy  re- 
port. Xone  of  the  Kennedy  report*s  recommendations  have  been 
adopted.  Tn  that  time,  there  lias  been  stucient  imrcst  in  practically 
e\'er>-  off- reservation  boardinj;  schcnr^L  A  number  of  lawsuits ^have 
been  brouirht  a^rainst  the  Bureau  by  the  National  Indian  Youth 
Council  arTd  sevex-al  Indian  parent's.  The  unrest  nnd  lawsuits  indi- 
cate stronfrlv  that  students  are  dissatisfied  with  the  education.  Yet 
manv  IndiTins  fear  that  chanire  in  the  boardinir  school  mcims  that  the 
schools  will  be  taken  nway  completely  rather  than  improved. 

The  area  of  hoarding:  school  policy  has  been  negrlected  by  both 
the  executive  and  le^rislative  branches  of  ^rovernment  and  avoided 
bv  15 lA.  Even  the  Iiureau"s  policy  of  '"^closest  to  home**  education  for 
Indian  children  has  been  overlooked  accordin^:  to  the  Bureau^s  own 
statistics, 

Geor™^^ nSeVwx)od^^  Boardlnff  Scliool  Surrey**.  Apr.  p.  S, 
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It  is  necessary  to  reassess  boarding^  schools  and  their  objectives. 
*V\'iiat  is  the  purpose  of  a  boaxdin^  sclibol  ^  What  is  the  makeup'of  its 
student  body?XJan  the  boarding  school  facilities  be  better  upilxzed  to 
serve  the  student?  Is^-ther^  a1>efcter  alternative? 

-CTCTTED  STATES  omcE  OF  Er>rrcLA.xio^  ^ 

Another  Federal  educational  agrency  affecting:  Indians  is  the  United 
States  Ofiico  of  Education.  This  agency  provides  funding  for  the  edu- 
ir  cation  of  140?OC>0  Indian  students^  100.000  of  whom  are  in  public 
spools.  Tliis  support  comes  from  a  number  of  lesrislative.  authorities 
and  is  for  the  most  part  administered  by  the  X7-S.  Office  of  Educa-  ^ 
tion  through 'State  sciaool  systems  to  local  school"  districts.  The  Office 
also  "funds  a  number  of  Federal  programs     ith.' direct  grants  to  local 
school  districts,  bypassing  State  depart  merits  of  education. 
• .   TJSOE  programs  fall  into  k>  categories:  Qi)  those  designed  to  solve 
critical/educaxion  problera3,  all  of  which  are  intended  to  be  available 
to  Indian  students  ;  (-2)  those  designed  to  meet  the  needs  of  Xndian 
students  onK>  under  Johnson-O'^Ialley  and  title  I"V,  part  A  of  the 
Indian  Edu^jation  Act:  and  (3)  those  (ie^;igned  to  compensate  schools^ 
for  the  educai;ion  of  nontaxable  students.  (Public  I^aw  31— 874:  and" 
Public  l-i^w  Sl-!-Si5).  Federal' money  for  the  first  two  types  of  prcA, 
grnms  cannot  supplant'other  sources  of  funds  and  receipt  of  the  money 
requires  special  program  development.^^ 

IVhile  USOE  involvement  in  Indian  education  is  fairly  recent,  im- 
portant legislatiort  in  the  last  t^o  decades  had  strengthened  its  role. 
That  legislation  includes :     '  . 

1-  In  lOoS,  the  amendment  to  the  Federal  Impact  Laws'  (Public 
Law  SI— ST4,  Maintenance  and  Operations,  ^ind  Public  Law  SI— SI 5, 
School  Construction) , 'making  schools  with  Indian  children;  eli^ble 
for  impact  aid  .doll  axs,     _  ... 
2*  In  1965.  the  Ele'meritary  and  Secondary  Education  Act: 

Title  I:  Financial  assistance  to  meet  the  special  education  needs 
of  educationally  deprived  phildren.        ^  ^  ^       -  \ 

Title  II  r  Financial  assistance  to  carry  out  new  and  imaginative 
elementarv  and  secondary  programs  designed  to  meet  the  special 
'  educational  needs  of  children  of  iimited'^&igUsh-speaking  istbility. 

3.  In  li)72u,  the  Indian  Education  Act :  • 

Title  TVr  Created  the  Office  of  Indian  Education  within  TJSOE 
and  thus  defined  USOE*s  responsibility -tc>  serve  Undians  as 
Indians  rather  than  members  of  a  broadly 'defined  target  popu- 
lation*  ■ 

4.  In  19T4,  Public  Law  93— 2S0,  the  top  priority  funding  for,  Indians 
revised  the  entitlement  and  payment  structure  of  Public  Law  81— S74 
to  include  10—15,000  more  Indian  students  under  impact  aid  fund^. 
in^:  thus  providing  an  additional  $2  million  Federal  aid  to  the  schools 

thev  attend.  ^        .  -  :  ,  / 

Ij  SOE  administers  and  manages  110  education  programs  wfoich  pro- 
vide a  wide  range  of  services  to  the  general  public-  As  United  States 


Or,  Mrron  Tones,  position  paper,  "Special  I^'-ofrrams  -rs.  Basic  Programs  in  I-bcal  Edu- 
cation -A.peijcies'%  Jan.*  13T7. 
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and  Stato  citizens,  Indian?  may  in  theory  apply  for  any  I7SOK  f^err- 
ice  for  which,  thev  meet  eli<ribiiity  requirements.  In  prnerico.  howe\er, 
Indians  participate  in  or  receive  benefits  from  le-ss  than  40  percent 
-/'^the  programs  and  only  2.3  percent  of  the  TJSOE  bndiret  is  spent 
services  to  Indians.  Given  the  critical  needs  in  Indian  ediication. 
____„.'-'ttiis  lojcc  percenta*re  fifrure  seems  ineon<rruons. 

Esch.  USOE  procrram  has  an  administration  and  manairoinont  struc- 
ture of  its  own  that  has  been  defined  by  its  many  enablinc:  laws^  and 
XTSOE  administrative  policy.  Nevertheless,  many  pro.irram  objec- 
tives' overlap.  While  proirrsmns  share  objectives,  they  i^fffer  in  the 
form  of  services  provided.  Wlien  these  services  nre  eate,£rori7:ed,  it  be- 
comes evident  that  only  a  portion  of  those  funds  benefion£r  Indian 
people  are  spent  for  direct  instructional  ser\ncep.®»  ^ 

The  problem  that  dominates  the  administration  of.TJr->OK  services 
to  Indians  is  the  lack  of  an  adequate  manacremejit  information  s.vstem 
to  handle  the  collection  and  storaire  of  data  on  Indians.  Without  it, 
much  information  has  to  be  based  on  estimate?.®^  « 
■  Data  discrepaneies  and  questionable  account iijir  methods  mfliite  the 
amount  ,>hieh  TJSOE  actuallv  spends  on  Indian  education.  rV  second 
question  is  vrhy  the  TJSOE  money  that  does  reach  Indians  has  not  had 
a  <ri-eater  imr>act.  .  ~  .  -      — ^  . 

Erenuenllv  T'SOE  proirrams  are  aimed  at  broad  <rroups.  such  as 
the  "disadvantaiied'*.  and  only  ser\-e  Indians  as  a  se£2rment  of  that 
o-ronp.  Such  proorams  i^rnorc  the  Indians  cultxiral  and  lin^i^uistic 
baclco^ound:  Manv  prosrrams.are  limited  \>y  specific  leijislatiy^  lan- 
-  srua'i^e  definin*r  the'^stra terries  for  implementinir  pro«xrams  :  Administra- 
torsToften  adopt  this  lanfruage"  as  fandin^r  gruidelinos  and  leave  litrle 
discretion  in  the  pro<rram  for  people  at  the  locitl  level.  More_  general 
lanfTuacre  \vould  permit  individualization  of  services  to  meet  the  needs 
of  r>ro«rram  recipients.  _  -  i  ^- 

Local  educational  a^jencies  can  al?o  de-lay  fimdxng.  If  le^rislatioii 
crcat*^«5  projrrams  thrdii^rh  State  jn^nts,  the  allocation  of  funds  to  local 
edtication  a^ncies  or  sei-x-ices  entities  will  be  made  by  the  State  depart- 
ment of  education.  The  de^rree  to  which  Indian  xx*9ple  benefit  from 
sucb  funds  depends  solely  on  the  deofree  to  which  each  State  has  as- 
sumed an  advocacv  role  in  Indian  e<lucation.  -  -.^  c. 

This  structure  of  fundin^:  general  education  needs  throiigh  State  en- 
titlement and  block  srrants-is  not  suited  to  meeting  the  varying  needs 
of  the  Indian  commnnity.  This  system  assumes  that  .after  a  State  or 
local  body  has  been  able  to  design  an  educational  model  and  assemble 
instructional  materials  through  Federal  funding,  it  will  continue  to 
ftmd  these  proirrams. 

This  cfften  has  not  been  the  case.  Many  programs  were  allowed  to  ^o 
out  of  existe^nce.  The  communities  ^serving  Indian  education  lack  the 
skilled  professionals  in  education  planning  and  ad  mi  nitration,  to 
manaire  firrants.  They  also  do  not  ba  ve  adequate  local,  .taxable  r^burces 
to  finance  Eederal  programs.  Eoi-  those  reasons.  Federal  funding  is  a 
temporary  means  of  providing  supplemental  services  for  Indian 
children,  but  i^  not  a  solution  to  educational  and  economic  problems. 

S^e  ch.  4.  Federal  Admlnlstratdon.  section  charts  on  TJSOE  for  further  informa.tion. 
»"  See  ch.  4,  Federal  Administration,  section  on  reliability  of  data  for  examples- » 
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Often  TJSOE  services  miss,  their  targets  and  only  reach  Indians  f^o- 
incidentaHy  or  indirect! v.**"  Stronger  direct  lines  of  comnninieationrf 
must  be  established  between  tribes  and  communities  on  one  hand  uxid 
the  Federal  sources  of  fundinj^s  on  the  other.  USOE  policies  and  ad- 
ministrative structures  mxist  supxx>rt  and  enhance  the  development  of 
skills  and  resources  on  the  locnJ  level  to  promote  tribal  control.  And 
each  protTam's  enabling  legislation  must  be  amended  to  target  direct 
services  to  Indian  tribes  and  commnnities.  A.  comprehensive  legislative 
package  is  needed  -svbich  insui-es  tribal  and  t-ommtinity  control  and 
institirtional  delivery  of  !^ederal  aid  to  the  tribes. 

XriE  STATE  ItOLT:  :  rOSITTVE  OR  >rEGATrs-K  V 

An  exapiination  of  thc-States'  role  in  Indian  education  reveals 
needs,  disparities,  and  inequities  in  the  system.  The  States  generally 
feel  no  special  resyxjusibility  to  Indian  children.  As  a  result,  Federal 
funds  targeted  for  Indian  childx*en  through  the  States  often  are  not 
received  or  are  used  for  basic  education  ntther  than  for  supplemental 
Indian  programs.  Kederal  funds  are  diminished  by  State  administra- 
tion costs  and  are  not  adequate  to  meet  specialized  State  and  local 
needs.  Soecial  pro\nsions  for  teachers  and  administratOT-s  trained  in 
Indian  culture  are  almost  nonexistent.  Certification  of  individuals 
recognized  bv  tribal  authorities  a^;  experts  in  Indian  culture^is  not 
allowed  in  most  States.  Ajnd  there  is  little  effort  made  to  form  Indian 
studies  programs  in  schools  with  "high  Indian  enrollment.  As  edxi ca- 
tion is  turned  over  to  the  States,  a  need  remains  for-  the  Federal  Gov- 
ernment to  insure  adequate  education  of  Indian  children. 

The  States  first  took  on  a  significant  role  in  Indian  education  with 
the  esrtension  of  citizenship  to  Indians  in  1924  and  the  tTohnson- 
0*MaIlev  Act  in  19S4.  In  examining  the  problems'^and  neads  of  Indian 
education  at  the  State  level,  the  Review  Commission's  Task  Force  on 
Education  condiicted'  a  suin-ej-  of  the  service  delivery  process."^ 

The  majority  of  States  responding  to  the  questionnaire,  descri^ied 
their  role  and  responsibility  in  educating  Indian  children  as  the  same 
as  for  all  children,  regardless  of  ethnic  background.  Most  States  viewed 


general  education  and  there  :ii>peared  to  be  no  standard  proeedui-es 
for  identifving  Indian  children  to-  receive  special  education  services. 

Onlv  seven  States  had  statutes  relating  co  Indiai^  education  and  only 
three  States  had  prepared  research  studies  on  Indians  since  1969.  Two 
States  had  provisions  for  training  Indian  educators,  and  very  few  had 
provisions  for  certifving  Indian  cultxiral  resources  persons.  A  mimber 
of  Statcis  were  training  teachers  in  hiunan  relations,  but  .this  training 
was  not  established  specifically  for  Indian  educators.  Oiily  Nevada 
had  any  provision  for  training  of  teachers  Or  administrators  in  the 
study  of  the  American  Indians.  A  majority  pf  Sta.tes  saw  an  increas- 
ih«2r  role  for  Indian  tribes,  communities,  and  parents  in  the  education 

•**  S«e  f  OOtllOt»r  16. 

^  Kor  further  Information  »er  sec  IV,  "Stato  Policies  and  Finance'*  Task  Force  V  report. 
■*Many  States  did  not  respond  to  fhe  qnestlonnaire  or  certain  qneatlons.  Ttius.  tabula- 
tions do  not:  refiect  Ispu-t  from,  an  States  contacted. 
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of  Tnclian  children.  Several  States  indipatod  that  the  role  of  Indian 
and  otlier  ethnic  pai-onts  should  not  differ  from  tliat  of  other  parents. 

The  siirvev  showed  tJiat  Stiites  t.voii:1<1  l>e  oppoj=ed  to  any  Federal 
pro^^rrams  that  would  Bypass  them  and  provide  funds  directl\-  to  the 
tribes  or  conmiunities.  This  attiti;<^le  is=  inipoi^tant  to  bear  in  mind  when 
lookinir  at  the  State  role  in  educational  ]jolicy  and  finance.^^ 

Xew  finance  laws  in  some  States  haverperniitrod  increiised  spendin;^ 
in  many  poor  school  districts,  bur  sii^nificant  disparities  still  exist. 
-Indian*^ usually  attend  schools  that  are'in  poor  districts,  and  while  the 
e:s*pcnditure  per  Ii.'^ian  pupil  in  public  schools  has  risen  froni  i960  to 
the  grap  between  this  figure  and  the  i:)er-pupil  expenditure  for 
non-Tndians  remains. 

The  availability  of  State  or  F^^doral  financial  resources  determines 
whether  any  pro^irrtim  can  meet  the  special  odiication  needs  of  Indian 
students.  If  the  special  7ieeds  of  those  Iiidians  in  public^  schools^  is 
unmet*  the  })lame  lies  ^vith  locah  State  and  Feclei-al  mechanisms  which 
channel  funds  to  school  districts  and  to  si:>ecial  pro-ams  for  Indi>in 
students. 

The  Kcview  Commission's  Task  Forr^e  on  Education  determined  five 
si^rnificant  reasons  for  the  failure  of  Kedoral  and  St^xte  funds  to  meet 
the  needs  of  Indian  students  in  public  schools.  They  are  (1^  TTiscal 
inequality  amon^i:  the  States  and  the  school  dist riots  within  the  States; 
(2)  school  districts  with  sijrnificant  numl>ers  of  Indians  are  usually 
amonc:  the  poorer  districts  and  havi*  limited  IfM.'^al  resources:  (3)  in 
most  States,  Indian  students  are  \%3ji^-^ly  dispersed,  which  hinders  de- 
velopment of  special  T>ro<rrams  to  meet  their  needs:  (4ry  most  Federal 
proirrams  with  sicii^ificant  resources  do  not  have  provisions  to  assure 
that  fimds  will  be  directed  to  pro<n^ms  for  disadvantaged  Indian 
students:  and  (5)  Fedei*al  pro^*ams  thnt  have  provided  the  bulkx>f 
Federal  money  to  school  districts  with  Iiidian  children  have  declined 
in  fundini]:,  ,  ^  ~ 

study  was  made  recently  on  the  effectiveness  of  Federal  fund  in  or 
administered  by  the  States  for  Indian  children.  Basfed  on  a  detailed, 
analysis  of  school  districts,  the  study  found  that  the  exist  in  methods 
of  school  financing-  do  not  assure  Indian  children  of  equal  per-pupil 
expenditure  or  an  adequate  basic  education  pro^rram.  This  lack  of 
basic  support  is  the  reason  Federal  supplemental' and  special  programs 
are  necessary.- 

The  study  was  critical  of  the  money  distribution  patterns  of  legisla- 
tion aimed  at  improving  Indian  education.  TVhen  discussing*  impact 
aid^  F,L.  92— ST4-,  the  study  noted  that  the  Indian  Education  Act  does 
not  provide  adequate  funding  for  .basic  education  needs.  This  Act 
does  not  take  into  account  the  extra  costs  associated  with  educating* 
reservation  Indians  who  often  must  travel  great  distances  to  school. 
The  study  was  also  critical  of  JTohnson-O^Ialley  for  the  lack  of  equi- 
table distribution  formulas  or  any  fonnulas  at  all.  Of  title  TV.  Indian 
Education  Act,  it  found  that  title  IV"  programs  are  used  to  fund, 
activities  that  have  other  funding  sources.  And  of  title  T  Elementary 
and  Secondary  Education  Act,  the  report  found  that  Indian  children 


Sec,  rv.  '^Stiite  "Policies  ac^l  Finance**  Ta«?k  Korce  V  report- 

S,  Smitli  and  M.  Wnlkor.  "F'etleml  Knndtnsr  of  Indian  Kdiicatloa  :  A.  Snr^^nucratfc 
Ivnlirma'\  Report  No.  5.  T-eirnl  Act  on  Support  Proiect.  Bureau  of  Social  Researcli.  Inc. 
<Washln^on,  May,  1973). 
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were  not  receiving  an  adequate  share  of  fxznds  to  meet  tlieir  needs 
and  tliat  Indian  parents  iiave  little  or  no  say  in  prograra  matters.^* 
Dr.  ^lyran  rTones  in  ids  position  paper,  *^^Federal  Responsibility  for 
Indian  Education'%  suggests  wavs  Federal  pressure  can  be  brought  to., 
bear  against  States  not  providing  adequate  education  for  Indian 
children.  They  are:  (1)  Lawsuits  for  racial  discrimination  where  it 
can  be  proven:  (2)  withdrawal  of  categorical  aid;  (3)  withdrawal 
of  I*ublic  Law  81— S74  funds ;  and  (4)  imposition  of  stricter  regulations 
on  the  use  of  Public  Law  SI— S74  money  so  that  in  mi::ced  Indian  and 
non-Indian  districcs,  teachers,  facilities,  and  curricula  for  Indians 
must  be  demonstrated  to  be  at  least  as  good  for  non-Indians. 

C0AX-rrJ02C  03P  i>miAy-coyxRQT.T.T:r)  scnoor*  boauds 

One  of  the  fastest  growing  movements  in  Indian  education  is  the 
Coalition  of  Indian  Controlled  School  Boards.  Organized  to  promote 
Indian  control  of  Indian  education  without  State  or  district  x-egula- 
tion^.  the  Coalition  defines  an  Indian-cont rolled  schools  as : 

A  scitool  whose  policy  setcins"  mana^remenc  is  carried  out  throu^li  a  dnlTr-elected. 
scli'>oi  b'^ard  composed  of  Ijadian  people  from  tlie  community  wliicli  ttie  seliool 
is  serving;:-  The  heart  of  control  of  a  f?ctiooJ  is  that  the  Board  is  mana^inS  every 
aspect  of  a  school  system,  includic?;  the  funds  that  a  school  system  received.^ 

•Llthouirh  the  IncliiLTi  people  consider  such  schooLs  educationally 
successfuL  niirjor*  problems  still  exist  because  of  a  lack  of -adequate 
physical  facilities  and.  fundinir-  Di^spite  these  inadoqudcies.  many 
communities  ar^  usin^  t}:ese  s^ohools  to  educate  and  revitalize  the 
whole  communirj'. 

Testimony  before  the  [Review  Commission's  Task  Force  on  EdiLca- 
tion  indicated  that  one  of  their  most  pressinii  concez-ns  was  for  mainte- 
nance of  Indian  culture,  history,  and  lan^rua^e.  IMany  witnesses 
su^^e^cd  Tndian  people  in  teachin^r  positions  as  n  major  step  in 
reachini^  this  ^oah  The  presence  of  Indian  oldei^s  in  tlio  school  would 
make  Indian  liistor\'  aad  culture  an  integral  part  of  the  school 
curriculnm, 

The  movement  toward  Indian  control  is  the  most  si£rnilica7:it  develop- 
ment in  Indian  education,  but  there  are  three  i^iajox*  dilliculties :  (1) 
The  lonir-ranpre  policy,  of  assimilation  and  the  etTort  to  move  Indians 
into  public  sciiools;  (2)  varyinir  policy  and  principles  tov.-ard  respect 
and  tisc'  of  Indian  culture:  and  (^i)  Federal  rules,  rerrnlntions  and 
prioritir^s  intended  to  impiement  policy  but.  which  in  fact,  z-estrict  this 
policy  .^^ 

If  these  obstficles  can  be  ovei-canif^.  Tndinn-rontrollod  schools  vrill 
restore  self-ima^^e  and  interesr  in  Ii>dian  life  amon<2r  Indian  youth. 
These  scj^ooIs  nre  lowerinir  the  dropout  rate  and  restorino:  responsi- 
bility and  discipline  amonir  Indinn  youn^r  pepple.  They  are  ^rraduat- 
in^  youni^  people  who  have  solid  basic  skills*and  a  positive  self  and 
community  ima<re- 

Indian-conti'ollfMl  sf*hof>]-  reprr*>enr  a  first  step  towards ^nn  institu- 
tion that  can  serve  not  only  the  youn^^  but  the  wl^ole  Indian  community* 

^  tJnpnl^lish**/!  honrinjrs  of  Xask  T'orce  Xo.  o-  Wnsliln^-ton,  D-C.*-^ J«n*>  21,  CICSB. 
STnr*»m«*nt-  narr  IT.  p.  1, 

Unr>i2Wishe<3  beiirln;:?:,  Waslilncton,  D*C-  p,  377. 
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,  Because  education  is  clearly  a  jurisdictional  right  of  the  tribe^  the 
tribe  should  have  the  ri^ht  also  to  control  educational  moneys  provided 
for  Indian  children  by  ^e  Federal  Government.  ^t^o-^^ot-  • 

This  wiU  not  be  easy  to  accomplish.-^ccordmg  to  one  observer  . 
"Tribal  involvement  in  education  has  been  for  the  most  part  occasion^ 
and  uncoordinated.  Many  tiUe  I-IV  and  Johnsoii-CMaUey  progr^s 
have  parent  committees  to  provide  tribal  involvement  in  public  school 
affaiii.  But  these  groups  often  find  this  task  beyond  their  capability-- 
either  because  of  iSe  closed  position  of  the  public  school  administration 
or  because  the  committee  members  have  not  the  time,  tramm^,  or 
information  to  represent  adequately  their  tribe's  total  educational 
needs.""'  "Tribal  divisions  of  education  have  done  an' impressive  ..ask:- 
on  some  reservations  in  identifying  and  addressing  educational  needs 
on  a  systematic  basis.  On  the  whole,  however,  tribes  have  yet  to  ap- 
proach the  level  of  involvement  needed  to  insure  that  their  children 

-would  receive  quality  educations."  °«  .     /  ^,         ,  u   

One  area  of  tribal  concern  is  how  extensively  they  should  become 
involved  with  the  educational  process.  Many  believe  the  ideal  situation 
is  Indian  control  of  their  own  schools  and  school  systems.  Many  tribal 
leaders  feel  that  to  maintain  a  strong  tribal  «:oyemment  educational 
decisionmaking  should  be  housed  in  the  tribal  leadership.  On  the 
other  side,  local  school  representatives  and  community  peo^e  think 
the  schools  should  bo  run  by  the  people  who  are  directly  affected — 
the  students,  parents,  and  administrators.  Other  plans  fall  between 
those  extremes.  The  important  point  is  that  the  tnbe  has  the  right 

'^Manv^tribcs  do  not  feel  large  enough  or  knowledgeable  enou^  to 
support  their  own  schools,  but  they  still  want  to  be  involved^  Such 
a  tribe  mav  decide  to  track  and  administer  all  Federal  funds  affecting 
Indian  children.  These  tribes  could  make  their  own  pro*rram  and 
policv  decisions  about  supplementary  curriculum  grants- and  work  to 
insure  that  funds  designated  for  Indian  children  are  used  to  tfteir  best 

-^^What?ver  the  dcrree  of  involvement  or  method  of  running  the 
schools,  it  is  the  tribes'  right  to  decide  how  its  children  are  educated. 

Tlie  do^iv^  of  Indian  5=tnclent5=  for  rolleoo  ednoafion  far  surpasses 
the  pro<rr£»ms  available.  Kxlstinir  pro^rram?;  arc  promismrr,  but  meet 
onlv  a  small  porccntaire  of  the  need.  ^    i*         ^        ^     ^  ^ 

KfForts  to  pro\-irlo  advanced  edTiration  ro  Tndian^^  ciate  baclc  to  tne 
ISth  conturv.  Indians  ^vho  nttended  collc-<re  in  the  l^^th  and  early  l!^th 
centuries  ^vere  pro\nded  with  no  special  procrrams.  Georore  Wash- 
inirton  commented  on  that  point: 

T  am  fnUy  of  tho  opinipn  that  tliis-  mode  of  education  wbicli  iias  hithertp 
be**n  pursued  with  rpsp^t  to  these  vounjr  Indians  who  have  been  sent  to  otir 
coUeces  not  such  as  cnn  be  pro<lTicr3ve  of  nnv  crood  to  theii"  nations,  Reason 
mij[rht  have  shown  it.  and  experiment  clearly  proves  it  to  be  the  case.  It  is  por- 

^  r»r.  ^rvron  Jones  position  paper.  *'Trr>al  resi.onslblllty  for  Indian  Education 
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lums  TKtodnctive  of  evfL  Ehunanity  and  sood  policy  must  znaJce  it  the  wish  of 
vevTO"  good,  dtizea  of  tlieUnlted  States  that  Irasbandry^  and.  coiise«iuently,  civiliza- 
tion, should  be  Introduced,  amonsr  the  Indlarta. 

.  This  statement  set  forth,  tiie  assimilation  philosophy  that  was  to  pre- 
vail up  to  the  1930's  and  intermittently  beyond-  . 

Meriam  Keport  of  1928  pointed  out  the  need  for  furoisging 
scholarships  and  aid  for  Tyf^^an  higher  education-  In  1934,  the  BI^ 
insisted  that  loans  for  tuition  and  other  expenses  in  recognized  coUe^^ 
be  included  in  the  TTiHiftr^  JReorgaoaization  Act,  Kegrettably,  m  1952 
Congress  discontinued  the  loans.  This  action  reflected  congressional 
opi^^on  that  Indians  should  be  taught  to  develop  and  suceed  as  citizens 
on  the  reservatioxu  .  . 

In  1957,  the  Fund  for  the  Kepublic  established  a  Commission  on 
Iti<rhts,  liberties  and  Responsibilities  of  the  American  Indians.  It 
assessed  Ttk^^^t^  needs  and  in  January  1961  issued  "The  Indian  Ameri- 
can's Unfinished  Business",  a  document  which  recommended  Tndifln 
involvement  in  and  determination  of  education  programs  affecting 
their  lives.  It  asked  for  adequate  scholarships,  grants,  and  loans  for 
higher  education:.  =>  '  '  . 

New  proOTams  were  created  by  the  Economic  Opportumt^Act,  a 
part  of  flbe  J  ohnson  Administration's  "War  on  Poverty".  The  Upward 
JBoxmd  and  Indian  Community  Action  JPrograms  laid  the  groundwork 
for  Indian-controlled,  Indian  culture-oriented  community  colleges 
that  exist  today.  r,       ,  - 

Federal  appropriations  for  Indian  higher  education  doubled  in 
1963  and  agaia  the  nest  year.  BIA  scholarship  assistance  grew  almcst 
as  fast — 623  Indians  obtained  financial  assistance  in  1961,  1,327  in 
1969,  and  1,7CK)  in  1975.  ,  ^  ^ 

The  Higher  Education  Act  of  1963  was  the  first  to  earmark  funds 
for  Indian  jxmior  colleges.  In  1969,  the  ^Tavajo  Tribal  Council  created 
the  first  modem  Indian  college  on  an  Indian  reservation.  With  the 
establishment  of  the  Jfavajo  Community  College,  the  movement  to 
cxeate  tribally  controlled  Indian  colleges  accelerated.  There  are  now 
16  colleges  chartered  by  tribal  enabling  legislation.  These  include 
3C.akota  Higher  Education  Center  by  the  Pine  Kidge.  Sioux  in  1970, 
-  Sinte  Gleska  Community  College  by"  the  Rosebud  Sioux  in  1970, 
Turtle  Mountain  (Chippewa)  Community  College  in  1972,  Standing 
Rock  (Sioux)  Communitv  College  in  7.972,  Sisseton-Wahpeton 
(Sioux)  Communitv  College  in  1972,  Fort  Berthold  Commimitryr 
College  in  1973;  and  lixmimi  Indian  School  of  Aquaculture  in  1973. 

Indians  in  the  commu  nit v  college  movement  feels  the  ^stem  must 
be  controlled  by  the  commul-dty  people  and  that  they  must  have  their 
own  means  of  educating  tribal  members.  The  future  leadership  and 
even  the  ultimate  survival  of  the  tribe  may  depend  on  how  well  higher 
education  institutions  help  the  community  find  solutions  to  its  every- 
dav  problems.   "  . ,  . 

in  1972,  titles  I,  HI  and  IV  of  Public  Law  92-318  provided  funding 
for  higher  education  of  Indidiis.  This  legislation  opens  the  door  for 
academic  and  vocational  communitv  "^^colleges,  'eartension  centers, 
student  scholarships,  endowments,  and  cultural  training  centers. 

The  'need  to  make  the  Indian-owned  and  oi>erated  colleges  more 
accessible  to  Indian  students  is  cleaxly  evident.  A  research  paper 
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foimd  most  reservation  students  choose  a  particular  school  not  for 
the  programs  it  offers,  but  for  its  proximity*  It  also  reported  that  the 
dxopout  rate  is  higher  for  Indians  attending  schools  a  great  distance 
from  the  reservation.  It  can  also  be  assumed  that  Indians  attending  a 
junior  college  on  or  near  the  reservation  have  a  better  ch^mce^of 
success. 

As  mi^ht  be  expected,  Indian  colleges  have  monetary  problems.  To 
keep  their  doors  open,  they  must  maintain  a  full  enrollment  of  tuition- 
paying  students.  Most  Indian  students  are  una1>le  to  meet  the  costs 
without  help,  i^^br  this  reason,  financial  aid  to  Indian  students  is  also 
necessary. 

Student  interns  at  the  Institute  for  the  Development  of  Indian  Law 
in  Washington  simimaxdzed  their  problems  : 

TVhat  we  propose  is  an  overliaul  of  BIA  fundinj?  and  monitorinir  svstem 
capable  of  usinff  aU  funds  appropriated  wisely  aiid  with  ^rreatest  n mount  of 
ST3ccess.  Seconds  we  would  like  to  se^  a  pro^rram  instituted  by  tbe  Buronu  to  lielp 
assist  medical  students-  We  need  doctors,  we  need  more  students,  and  to  achieve 
tills,  we  need  adequate  funding. 

Irt  May.  1974,  Paul  A.  Ol  son^  Director  of  tliG  Stiidv  Commission  on 
TJnderin^duate  Education  and  the  Educatic:i  of  Teachers.  Lmcoln, 
2sebr.*  commented  on  the  Indian  Controlled  Comniunitv  Collcrre  and 
XTniversity  Act,  saying,  that  Indian  culture : 

Constitutes  a  valuable  resource  both  for  Indian  peoi>le  and  tlie  rest  of  tbe 
nations- 

If  tbe  arcbitectnral  knowledtre,  tbe  berbni  knowled^re.  tbe  lan^ruapres,  tbe 
literative  and  tbe  environmental  knowledire  of  Xative  American  cultures  are  this 
valuable  to  us.  surely  it  is  a  t^mall  matter  ro  make  tbe  sort  of  investment  wbicii 
Trill  be  required  to  sustain  tbe.-e  colleires;  and  to  sustain  tbe  cultures  wbicb  max 
be  so  valuable  to  all  of  us.  Be  assured  tbose  cult n res  will  not  be  sustained  as 
viable  entitles  for  integrratinjr  man  and  narure,  if  cdticat-onal  institutions  con- 
ducted, controlled,  and  organized  alon^:  Indian  lines  are  not  establislied  at  everv 
level  includiu^r'bii?:ber  education. 

Xt  is  tlius,  as  preservers  of  a  national  resr*nr<^e  and  as  trainees  of  profes- 
sionals^ tbat  I  see  tbe  reservation  conimt^nity  colleges  as  operating:  primarily. 

Qoveriiment  pro£2rrams  for  Indian  education  historicanv  no<rlecred 
Indian  culture,  TMs  omission  could  bo  addressed  if  universities  vrere 
encouraged  to  develop  special  proirrams  in  tl-o  area  of  Indian  culture. 
iProirress  is  bein^  made  in  hiorhor  odiTcarion  for  Tndia-ns.  but  the  desire 
by  Indian  students  for  colloire  education  fur  smpasscs  the  proirranis 
av'ailaT>le.  As  the  Ivennedy  repoi-t  sunnnari:^cd  in  its  section  on  hi^rher 
education  :  .  ^  . 

'  Indian  students  liave  expressed  tbe  desire  for  coUecre  educntions.  Tbe  con- 
sistently bi^rb  dropout  rates  of  Indian  stndonts.  tbon^rb.  indicate  the  ne«^d  f^r  a 
more  adequate  education  in  tlie  preparation  for  coUeire  and  a  better  understand- 
in^:  hy  teacbers*  administrators  and  connselo7-s  of  problems  and  needs  of  Indian 
students. 

GrE>rE:RAL  IiT:co:MMT:>;'DAxio>rs 

Congress  enact  le^ri?laticn  dFor  the  transfer  of  all  TTedoral  educatir>n 
pro<2:rams  from  their present  acroncios  to  the  consolidated  Indian 
agency  recommended  elsewhere  in  this  report. 

Congress  enact  legislation  that  would  aid  tribal  govemments  in  as- 
suming the  responsibility  for  control  of  education  in  accordance  Trith 
their  desires.  SucK  legislation  to  include  : 
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'        a;.:  Amendments  to^  Public  I^w  81-874  and  Public  Jjsuyr  81--815 
■  .  ^cbthati  (1)  the  dollars  directed  to  aid  schools  educating  Tnrlian 
students  would  be  funneled  throufirb  a  tribal  monitoring  system, 
then  to  the  school;  (2)  a  set-aside  provision  is  made  to  cover 
costsof  fxibal  adininistraticn. 

b.  Amendments^  to  Public  r:-aw  93-638  such  that:  (1)  a  duly 
elected  board  of  regents  may  be  recognized  as  a  unit  representing 
tribes  and  tribal  opimon  to  contract .  foif  and  administer  post- 
secondary  schools  with  a  mtdtitribal  population^  (2)  in  the  cas^ 
of  multxtribal  elementary  and  secondary  schools,  a  duly  elected 
- ::  board  of  regents,  including  at  least  one  representative  from  each 
tribe,  be  recognized  as  a  unit  representing  tribes  and  tribal  opin- 
ions to  contract  for  and  administer  those  schools. 

c  Amendments  to  Public  X*aw  93-638  and  JTohnson-Caralley 
such  that  r  (1)  -Any  dollars  contracted  for- the  education  of  Indian, 
children  through  Public  I>aw  93^38  and  J^ohnson-O'Malley 
would  pass  through  a  tribal  monitoring  sv^em.  (2)  In  utilizing 
this  contract  or  monitoring  power  witih  JPublic  Law'  93—638  or 
JTohnson-O^MTalley  a  tribe  may  decide  the  esrtent  to  which  it  wishes 
-to  control  the  educational  system  affecting  its  children.  This  deci- 
sion runs  the  gamut  from  total  tribal  ownership  and  control  to 
utilisation  of  Sie  tribal  government  only  as  a  monitoring  system 
for  iidian  education  moneys,  (3)  If  the  tribe  opts  to  set  up  an 
organizational  unit  to  monitor  funds,  a  set-aside  provision  should 
be  made  available  to  cover  the  costs  of  tribal  administration.  ^ 

d*  Amendments  to  all  Indian  educaton  legislation  such  that: 
(1)  The  State  or  local  government  not  in  compliance  with  agree- 
ments and  contracts  for  iTndian  education  programs  can  be  sued 
by  the  tribe  in  a  U*S*  district  court  or  in  a  State  court  of  general 
jurisdictioru  (2)  The  court  may  grant  to  the  plaintiff  a  tempo- 
i*ary  restraining  order,  pi*eliminary  or  permanent  injxmction  or 
other  order  including  the  suspen^on^  termination^  or  repayment 
of  dfunds  or  placing  any  further  pajrments  in  escrow  pending  the 
outcome  of  titie  litigation. 
!N"oxeC^ — ^The  language  of  t?xe  above  two  recommendations  is  taken 
from  ri.IL  13367-^Kevenue  Sharing.  \  " 

Congress  approi>riate  funds  to  accomplish  the  following  ohfectives  : 

a*  To  establish  standards  for  Indian  education  and  develop  aii 
accreditation' system  for  Indian  schools- 

b.  To  train  non-Indians  who  teach  and  work  with  Indian  chil- 
dren  as   an  interim   measure   imtil   there   are  enough  Indian 

.  educators.  - 

c.  To  educate  and  prepare  tribes  who  wish  to  organize  and  oper- 
ate their  own, educational  systems. 

d.  To  subsidise  a  long-range  effort  to  train  and  certify  Indian 
educators  for  Indian  schools.  ■ 

e-  To  subsidize  curriculum  developmei*^.  and  library  develop- 
ment for  TndiaTi  schools* 

.  f^  To  provide  an  educatonal  clearinghouse  for  information  on 
teacher  availability,  new  curricula,  and  special  resources  flowing 
between  schools  and  tribes* 
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g.  To  give  prodfessional  Indian  educators  tlie  opportunity  for 
re^sular  input  on  new  educational  metiiods  and  resonrces  to  tlie 
tribes- 

OFF-HESEKVATION'  BOAKDrSTG  SCSlOOTS 

27 Tie  Oomjnzssion  TecoTrumcTtds  that: 

Co^ogress  provide  for  the  improvement  of  off-reservation  boarding 
schools  hy  enacting  legislation  to  accomplish  the  following : 

a-  X)efine  the  goals^  and  objectives  for  each  school  and  create  an 
academic  emphasis  to  fit  its  goals, 

b.  Assure  that  juvenile  corrections  are  the  responsibility  of  the 
tribe  and  not  the  off-reservation  boarding  school. 

c  Organize  an  admittance  and  trans&r  policy  for  students. 

d.  I^rovide  for  sufficient  diagnostic  staff  and  development 
specialists  for  each  school. 

e.  I*rovide  a  curriculum  that  is  responsive  to  the  students'  psy- 
cholo^cal  and  academic  needs. 

f Assure  that  teaching  and  guidance  staff  are  chosen  for  thei^ 
ability  rather  than  civil  service  rani:* 

g-  (jrive  parents  and  communities  the  opportunity  to  contribute 
ideas  and  participate  in  school  procedure. 

h.  Oive  the  school  advisory  boards  real  decisionmaking  power, 
-r-  as  indicated  by  the  Indian  Reorganization  Act,  and  organize  an 

elective  process  for  advisory  boards  and  boards  of  regents  for  all 
BTA  schools. 

i*  Set  up  funding  structures  to  separate  off-reservation  boarding 
schools  dfrom  other  BIA-funded  schools.  ^ 

j-  Provide  adequate  financing  and  sta'ndardize  accounting  pro- 
cedures and  fiscal  reports  of  all  schools. 

^  k.  Remove  postsecondary  schools  run  by  IBIA  from  off-reserva- 
tion boarding  school  status  so  the  tribes  have  the  option  to  control 
staff,  budget-,  programs,  enrol lijient  levels,  and  student  body. 

SC  JTOr^ARS  Hrp 

2^he^  OorrvmissioTv  Tecom/mervds  tJtat:  ^ 

Congress'  provide  funding  through  Indian  organizations  and  tribes 
for  scholarships  in  three  academic  areas :  vocational  education,  tradi- 
tional liberal  arts  education,  and  graduate  level  education. 

Each  Indian  student  who  meets  the  requirements  of  section  411 
(a)  (1)  of  the  Higher  Education  Act  of  1965  be  entitled  to  a  grant  in 
an  amount  computed  under  subsection  (a)  of  section  411. 

HTCnER  EI>rrCATTO:N^ 

TTve  OoTThTn^^ioTV  Tec€>7rvme7ids  tJtat: 

The  Congress  enact  legislation  which  would  carry  out  a  program  for 
funding  and  administering  Indian  ix>st$econdary  schools*  Such  legis- 
lation should  include  :  ^ 

a.  Fund5=  for  more  Indian  owned  and  operated  colleges. 

b.  Funds  for  research  in  the  area  of  Indian  higher  education 
to  determine  students^  academic  and  psychological  needs. 
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■      c  OFimds  to  assess  the  needs  of  tribes  and  commiinities  for  cer- 
tain tvT>es  of  vocatioiis  and  professions. 

d-  jpSids  to  establish  liberal  arts  institntions  on  or  near  popu- 

^^^^tods^^^tablish  institutioi^  of  higrher  learning  specializ- 
ing in  the  culture,  languages,  and  traditions  of  Indian  peopJe. 

Fonds  for  ^ecialized  Indian  higher  education  centers,  sucH 
as  the  Center  for  juidian  Law.  ,      t        -  ^^^^-r^r^ 

<r  Federal  dfonding  to  institutions  of  higher  learning  serving 
Tnd'mn  students,  amilar  to  JFohnson-CMalley  funds.  ^ 

h-  Accreditation  for  Indian  postfeecondary  institutions  be  pro- 
-^rided  by  an  Indian  designed  and  organized  board. 

.  "Weupake 

Anyone  who  applies  for  welfare  benefits  faces  a  great  deal  of  red 
ta^  TT>*^^«Tig  iutvc  an  even  more  difficult  time  because  they  are  forc^ 
to^jontend  with  an.  ill-defined  three-tiered  system  of  programs  on  Fecir 
eral,  Federal-State  and  State-local  levels.  The  confusion  that  arises 
from  these  overlapping  and  often  conflicting  programs  has  led  to  in- 
efficiency and  abuse  in  delivery  of  welfare  services  to  Indian  people* 

This  section discuss  welfare  structure  and  define  problem  aT^fs. 
The  Iteview  Commission  does  not  reconmiend  snecific  solutions,  but 
rather  points  out  areas  needing  additional  research  to  brmg  about  uni- 
form, equitable  delivery. 

TTEnERAI.-STAXE  A3n>  STATE-IjOCAI.  ASSISTA?^ CE 

It  is  important  to  understand  the  effect  that  Federal-State  and 
State-local  welfare  have  on  Indians  because  Federal,  or  BIA,  wel±ar& 
assistance  only  comes  into  play  only  after  these  avenues  have  been 

^^"^B^toraJ^-State  programs  refer  to  those  promulgated  under  the  Social 
Security  Act,  co^isting  of  Aid  to  Families  ^^^^^P^P^^^^,^^^ 
fAFX)C)«»  fiSid  Supplemental  Security  Income  for  the  Aged,  Ulxaa 

and  l>isabled  ("SSI").^«  -u  -f 

AFXM3  and  SSI  require  States  to  provide  a  specific  share  of  welfare 
costs  in  order  to  reSive  Federal  funds.  Both  programs  are  ^e.^frred 
to  as  "categorical  assistance,"  as  distinguished  from  general  assignee 
or  "reHef^  programs  which  arc  funded  solely  by  _the  States  and 

"^^^T^S^f  Indians  to  benefits  from  the  Social  Security  Act  was 
determi^  shortly  after  its  enactment.  A  1936  memorandum  frpra  the 
Office  of  the  Soli<ntor  reported  that  while  the  Act  dad  not  specifically 
include  Indians  in  its  benefits,  "certain  terms,  requirements  con- 
ditions in  the  Act  mdicate  that  all  the  ^ids  and  services  are  mended 
to  be  available  to  all  'needy  individuals'  without  regard  to  race  or 
status-""^ 

^.^-^So'Ai-^m"S;Sto^.^^4SpnblIshea>.  Office,  of  tbe  Solicitor,  nepartment  of  tl.e  Ulte- 
rior, Apr.  22. 1936,  p.  1-  * 

Rir  ^  o-  / 
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This  opinion  was  based  on  the  Act's  provision,  in  connection  with, 
direct  aid  :  ^ 

e^Jh.  "^^^^.^  State  plan,  xnxtst  be  in  effect  in  aU  political  subdivisions  of  the 
J^^'.^^Z,-^^  ^  '  402(a)  (1)  ;  title  X,  sec  1002 

K^)ip-)~  Indi&n.  reservations  are  within  State  counties  and  other -poUtical 
subdivisions,  rorter  v.  SaU,  271  Pac  411  (Arizona  192S) 

Tx^^?ff**^^^'        State  plan  is  acceptable  which  imposes  as  a  condition  of 
f^SXOULty  .  ,  ,  "any  residence  requirement  which  excludes  any  resident  of 

the  State"  who  has  resided  therein  for  certain  periods.  Title  I,  sec  2(b)  r 

^^l-i  402(b)  (1)  (2)  :  title  X,  sec  1.002(b)  (1).  The  Indian  in- 

habitants of  a  State  are  residents  thereof. 

J^*^*^'*^?  impose  any  citizenship  requirements  which  excludes 
?bf  (2)^«  IJmted  States.  Title  I,  sec  2(b)  (3)  ;  title  X,  sec  10O2 

tested  in  State  ex  rel.  WiZliaTns  v.  KeTTt^n,  in 
wliich  the  Supreme  Court  of  Montana  was  asked  to  decide  whether  the 
fstate  or,  the  counties  were  responsible  for  Indian  welfare  benefits  It 
interpreted  a  State  statute  to  require  that  tlie  State  general  fund  reim- 
burse the  counties  for  social  securitv  assistance  to  reservation  Indians. 
Xn  reaching  that  decision,  the  court  said : 


The  broad  laneaiapre  of  the  Federal  Social  Security  Act  on  the  face  made  th*» 
scants  to  the  States  contingent  upon  the  fact  that'^no  cit??eS£ip^x!Kiufrtm£? 
should  exclude  any  citizen  of  the  United  States  from  relief  benefits  Indians  are 
cmzens  of  the  United  States  ...  The  -Montana  le:^i..Iature.  con?Sonted^?h  Se 
T^!it-T^*?^-  accept  or  reject  Federal  ^rrants,  chose  to  accept  theio. 

To  do  this,  it  was  obliged  to  meet  the  conditions  imposed.^ 

Montana  wns  not  the  only  State  that  had  difficulty  acceptin*»-  Indi- 
ans on  Its  federally  supi>ortcd  rolls,  there  was  considerable  resistance, 
^rizona-  for  instance,  passed  categorical  assistance  laws  in  1037,  but 
S  Indians  from  coverage  until  19-54,  despite  threats  that 

±*^edoral  funds  would  be  withheld.  It  was  not  until  funds  ■were  actuallv 
yithlield  and  Arizona's  suit  to  compel  pavment  was  dismissed,  that 
-a.ri zona  gave  in.  ' 

During  the  termination  period  of  the  1950-s,  San  Diego  Countv  in 
Oalifomia  also  attempted  to  limit  State  and  countv  liability  for" In- 
dian welfare.  In  Acosttfi  V.  Sa-n  Diego  Ccntnty,  the  countv  contended  it 
could  deny  welfare  to  Indians  because  they  were  not  considered  resi- 
dents of  the  county  for  the  purposes  of  gaining  direct  countv  benefits. 
The  court  of  appeals  found  the  county's  contention  a  violation  of  the 
equal  protection  clause  of  the  14th  amendment : 

Tlie  arsrnmpnt  that  resp*insif»iHty  fur  re.servatinn  Indians  rpst^  exclusivelv  on 
^^^^-^1  Govornment  has  been  r^-jeoted.  .  .  .  That  reservation  Indians  are  en- 
titled to  direct  relief  frnm  either  the  State. or- Countv  in  Tvhich  thev  reside  was 
conceded  m  Stair  ear  rel.  WiUiam  v.  Kemp.  .  .  .  The  only  issue  there  was  which 
political  body  would  bear  the  e:xpense. 

From  the  conclusion  reached  that  Indians  livinsr  on  reservation**  in  California 
are  citizens  and  residents  of  this  State,  it  must  therefore  follow  that  under  sec- 
tion 1.  amendment  :?CTV  of  the  Constitution  of  the  United  States,  thev  are  en- 
dowed with  the  rijrhts.  privilejres.  and  immunities  equal  to  those  enioved  by  all 
other  citizens  and  residents  of  the  Stiite."'* 

The  Supreme  Court  has  never  di recti v  addressed  the  issue  of  Indian 
eligibility  for  Federal-State  and.  State-local  welfare,  although  it  has 

^  >f*«moran<3nin  Opinion,  snpra.  at  p.  2. 
ins  -R  T>  2d  at  r,ftr. 

•'Artzfina.  v.  JFTohhif.  ——1  ' 
272  I».  2d  at  9S  (195-1). 


V^zi^^lrZ"*^      J^fl^Sf-  221  F.  2d  49S  {r>.C.  cir.  19r;4). 
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Beld^tBat  race  cajmot  be  tlie  basis  o£  State  discrimination.^"  Dicta  in 
•  2£o>rto7i.  yr.  Ruis^  clearly  included.  Indians  under  Social  Security  Act 
"we^^  benefits^  The  'Court  said:  ^Any  Indians,  whether  living  on  a 
reservation  or  elsewhere,  may  be  eli^ble  for  benefits  under  the  various 
social  security  pr€>graxQS  in  which  this  State  participates  and  no  limita- 
tion may  be  placed  on  social  security' benefits  because  of  an  Indian 
daimant^s  residence  on  a  reservation,"  - 

SOWBIA  OE]SERAIj  ASSISTA2sCE  ITrTo  XKT 

The  general  authority,  for  BIA^  welfare  programs  is  found  in  tEe 
following  broad  language  of  the  Snyder  -A.ct  of  1921 : 

Xlie  Snreau  of  Trt^^^rfc  AjSairs,  T2nd.er  tlie  supervision  of  tlie  Secretary  of  t±ie 
Interior,  Ri^j^ij  direct,  supervise/and  expend  such  moneys  as  Congress  may  from 
time  to  time  appropriate,  for  the  benefit,  care  and  for  the  f oUowinsT  ptiri>oses  z 

Greneral  support  and  civilization,  inclnding^  education- 

For  relief  of  distress  and  conservation  of  health.  .  .  •  And  for  greneral  and  inci- 
dental expenses  in  connection  with  the  administration  of  TT^r^?5^Tl  Affairs.^ 

The  regulations  covering  BTA  Greneral  Assistance  are  contained  in 
an  xmpiiblished^  looseleaf  mannal  available  only  to  BIA  workers. 
In  Morton  v.  Rijtiz^  the  Supreme  Court  found  that  BIA.  had  failed 
in  its  procedural  dtities  by  not  having  its  regulations  duly  published 
in  the  Federal  Register  and  codified  in  the  Code  of  Federal  Kegula- 
tions,  as  required  t>y  the  Administrative  Procedure  Act- 
Further,  the  Court  found  that  the  general  assistance  aw[>ropriations 
at  issue  were  intended  by  Congress  to  benefit  Indians  tviIo  live  "on  or 
near''  reservations,  contrary  regulations  in  the  Manual.  Thus.  ^BIA 
general  assistance  is  available  to  reservation  Indians  and  those  living 
nearby  as  long  as  congressional  intent  to  appropriate  such  moneys  is 
clear. "Tlie  Court  clouded  the  issue  Trhen  it  added  that,  given  a  scarcit^jr 
of  dfunds^  '^t  w-ould  be  incumbent  upon  the  BIA  to  develop  an  eligi- 
bility standard  to  deal  with  this  problem,  and  the  standard-,  if  rational 
and'pTOper,  might  leave  some  of  the  class  otherwise  encompassed  by 
the  appropriation  without  benefits.^ 

It  is  important  to  bear  in  mind  that  IBA  general  assistance  comes 
into  play  when  other  avenues  of  assistance  have  been  exhausted.  The 
KEA  manual  states  the  following :  ^ 

{!>)  Unavailability,  of  T^abiic  Assistance  or  General  Assistance  from  a  Slate 
or  local  juris<Uction-  Individuals  receiving  public  assistance  in  tbeir  own  ri^rht, 
or  whose  needs  are  inclnded  in  a  public  assistance  payment  are  not  available 
for  Bureau  jreneral  assistance, 

Indians  for  wbom  ?;eneral  assistance  is  actually  available  from  a  State,  county 
or  local  public  Jurisdiction  are  not  elij^ble  for  greneral  assistance  from  tbe  Bureau* 

The  piirase  ^"actually  available*"  in  this  reflation  appears  to  leave 
room  for  case-by-case 'determination  of  BIA  welfare  eli^bility.  This 
is  not  the  case*  according  to  an  article  bv  Sarah  TV*  Barlow  and  Martha 
W:  Blue  : 

If  the  BIA  applied  this  rule  to  the  individual  circumstances  of  each  applicant, 
as  It  does  Its  other  jeligibility  conditions,  the  rule  would  simply  prevent  duplica- 

— ■■  '  u 

^e«Xoi?in£r  ^.  'V^TQitiicL,  3S8  U-S*  1   (ItfoT)  ;  ^rotcw  v.  Board,  of  Education,  34T  I7,S.  4S3 
»^4125  U.S.  10»  (1074). 

a*-*  t*r^  rr.s.c.  5  f 

1^415  U.S.  at  23X.  . 
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tion  of  welfare  assistance;  trat  instead,  the  Bllv  u>i*»s  it  to  declaro  all  Indians  in 
■certain  geograpliic  areas  ineUgible  for  BLV  General  Assisftance.  The  BIA  reUes 
•on  this  rule,  as  weU  as  on  otlier  factors,  in  deciding  whether  or  not  to  operate  its 
general  assistance  pro;?ram  in  a  specific  location,  r"or  exampltn.  since  Arizona  and 
its  *-oiinties  refuse  general  assiiitance  to  Indians  Ii\-ins:  on  a  reservation,  the  BIA 
operates  its  general  assistance  prosrram  on  Arizona  reservations,  bnt  since  Utah 
permits  eligible  Indians  on  reservations  to  receive  State  general  assistance,  the 
BIA  has  no  general  assiJitance  program  in  that  state.*" 

These  authors  point  out.  this  policy  discriminates  against  reserva- 
tion Indians  li\-in*r  in  States  with  ^reneral  nssi?tniu-e  propria nis  whit-h 
inchide  Indians.  State  pro^jrams  arc  <renerally  less  benofi--ial  tlian  the 
BIA  proerram.  Moreover,  inclusion  in  State  programs  pre<.-ludes  In- 
dian recipients  from  benefits  under  the  BLA  pro<rram. 

According  to  Barlow  and  Blue,  "althoucrh  the  exclusion  of  reserva- 
tion Indians  from.  State  (or  loctxl)  «zenoi-al  ast^ij^tance  poses  coTistitu- 
tional  problems,  raising:  these  issues  would  only  harm  Indians,  because 
-I'irtuallv  all  State  and  local  frenoral  assistance  prc>*rranis  provide  less 
money  to  recipients  and  are  more  ix^::^trictive  in  their  coverage  than 
BIA  freneral  assistance.-' 

BIA  has  irriiored  the  reality  of  welfare  "l>enefits"  by  its  refusal  to 
supplement  :5;tate  cateiroric-al  "welfare ' wht-n  such  l>enofits  do  not  meet 
lOO  percent  of  BIA  established  neetls.^^^  To  r^ay  that  participation  m 
anv  pro£rram,  no  matter  liow  iiiade<:piare.  supplants  the  froal  of  the 
higher  st^andards  estabHslied  by  BIA.  suVivertr^  the  clear  intent  of  tne 
Snyder  Act. 

The  policv  of  reniovin<r  Indian  children  from  their  Iiomes  and  tribal 
settim^  to  "civil.^e"  them  be<ran  in  the  ISSO's  witli  the  advent  of 
board?n«i:  schools.  Indian  children  are  still  bein<?  rc»moved  from  their 
tribal  culture.  Todav.  however,  this  is  done  throu<rh  the  adoption  of 
Indian  children  by  hon-Indian  families  imd  their  placement  m  non- 
Indian  fostei-  care  liomes  and  institutions. 

Two  basic  jurisdictional  questions  exi^t :  who  decides  whether  an 
Indian  child  needs  to  be  removed  f roni  home :  and  where  and  how  that 
ciaild  is  to  be  raised.  Until  ver^-  recently,  such  decisions  have  been  made 
bv  non-Indians  without  tribal  input.  Today,  the  tril>es  are  be^nnning 
to  reassert  their  historical  role  in  the  care  and  protection  of  Indian 

-children-  ,  1.-1-1  ^ 

While  both  Indians  and  non-Indians  are  concerned  with  chUd  place- 
ment, social  workers  without  trainin<i  or  understanding;  of  Indian  life- 
stvle  or  culture  arc  ill-equipped  to  make  judi^ents  about  the  adequacy 
of  the  Indian -child's  upbrin«ririo:.  Kven  if  one  assumes  the  social  work- 
er is  making  the  ri£rht  decision,  there  should  be  an  effort  to  mamtam 
the  family  unit  while  problems  are  being  solved. 

RECOM3rE:ST>ATIOXS 

2^h^  CorrhTTvissiom  Tecoimn-ends  tJiat: 

ConoT-ess  hold  oversight  hearings  to  clarify  the  division  of  respon- 
sibility between  Federal  and  State  agencies  involved  with  Indian  af- 

— ~^   

51  u.  r>alc.  r*.  Rev.  SX  at  41—42.  - - 

Jrf. 

"*  «6  I.A.M.  3.1.4(B). 
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fairs;  including  HEW,  IHS,  Office  of  CivH  Rights,  and  Social 

and  ]R^iabilitation  Services;  and  direct  these  agencies  to  consult  ^th 
State  agencies  to  determine  tJie  causes  of  the  breakdovm  in  the  delivery 
oJ£  services  to  Indians      the  Stated 

The  TtT  A  and  ±±-K  W  promulgate  regulations  to  clarif v  that  Indian 
trust  money  .and  land  is  not  to  be  considered  an  asset  oy  State  and 
comity  gjovemments  in  determining  eligibility  for  welfare  programs. 

T^TA  be  required  to  publish  in  the  Federal  JKfegister  and  in  the  Code 
of  Federal  Regulations.^  their  procedures  and  guidelines  for  general 
assistance  under  the  Snyder  Act, 

Procedures  and  practices  used  in  the  BIA'S  64  local  welfare  offices 
should  be  standardized  and  made  uniform,  ending  the  practice  of  dis- 
cretionary action  on  the  part  of  the  local  felA.  caseworkers, 

Keceipi^^^of  State  or  local  general  assistance  should  not  make  an  In- 
dian ineligible  for  TtTA  assistance  when  supplemental  aid  is  needed. 

^TbB  O OTtvmASsioTt  TecorrvmeTicLs  thatr 

Congress,  by  comprehensible  legislation,  directly  address  the  prob- 
lems of  Indian  child  placement  and  the  legislation  adhere  to  the  fol- 
lowing principles :  '  " 

a.  The  issue  of  custody  of  an  Indian  child  Ho^miciled  on  a  res- 
ervation is  the  subject  of  the  exclusive  jurisdiction  of  the  tribal 
court  where  such  exists. 

b.  TVTiere  an  Indian  child  is  not  domiciled  on  a  reservation  and 
subject  to  the  jurisdiction  of  non-Indian  authorities,  the  tribe  of 

^  origin  of  the  child  be  given  reasonable  notice  before  any  action 
affecting  his/her  custody  is  taken. 

c-  Xhe  tribe  of  origin  have  the  right  to  intervene  as  a  party  in 
interest  in  child  placement  proceedin^s. 

d.  I5"on-Indian  social  sei^ce  agencies,  as  a  condition  to  the  Fed- 
eral funding  they  receive,  have  an  affirmative  obligation — by  spe- 
cific programs — to:  ^  '  -  , 

(i)  provide  training  concerning  Indian  culture  and  tradi- 
tions to  aU  its  staff ; 

(  ii)  establish  a  preference  for  placement  of  Indian  children 
*  in  Indian  homes  : 

(iii)  evaluate  and  change  all  economically  and  culturally 
inappropriate  placement  criteria : 

(iv)  consult  with  Indian  tribess  in  establishing  (i),  (ii),and 
(iii).  • 

e.  Sigrdficant  Federal  financial  resources  should  be  appropriated 
for  the  enhancement  or  development,  and  maintenance  of  mecha- 
nisms to  handle  child  custody  issues,  including  but  not  limited  to 
Trtrlift    operated  foster  care  homes  and  institutions.  Hxl  reservation 
-areas  su<5i  resources  should  be  made  directly  available  to  the  tribe. 
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0FF-RESERVATI03V  INDIANS 


I>espite'ttie.£act  tliat  the  Federal  Government  must  assume  §.Qme  responsibility 
for  tlxe  present-day  problems  of  urban  Jndians,  tbe  government  lias  actually  re- 
l^mrtT  to  ejctend  tiiose  servicer  to  urban  Indians  wliicb  tbey  would  otherwise  re- 
,cxdse«l£tbey  lived  on  tfaeir  reservations.  Urban  Indians  do  not  receive  tlie  special 
I'ederS^Tlfcrofitrams  wliidi  are  directed  to  Indians.  Stran?:ely  enougrli^  tltey  often 
do  not  receive  tlie  services  directed  to  non-Indians,  eitlier.  Hiocal,  State  and 
county -welfare  programs  often  refuse^to  serve  Indians  on  tbe  grounds  tliac  tliey 
are  tlie  responsibility  of  tlxe  Federal:<3ovenmient. 


Overview  '  -~ —  ^® 

History  -  —  — 

Policy  and.  law  i-elating  to  off-reservation  Inoians  

The  urban  environment  and  tiie  urban  solution   436 

Recommendations  ■  
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CHAPTER  ^^-INE  _ 
a  OFF-RESERVATION  USTIXIANS 

-  Overview 

Almost  lia?f  of  tlie  United  States  Indian  population  lives  outside  the 
boundaries  of  Indian  reservations*  In  1970^  340^000  lived  in  cities  and 
sis:  cities  htid  Indian  populations  vrliich  are  larger  than  tliose  of  any 
reservat-^on  except^the  isTavajo  Reservation,^ 

^Xany  Ox  these  people-  moved  to  cities  because  of  Federal  policies. 
Tlie, earliest  movementsr  of  tribal  people  away  from  tribal  lands  were 
often  the  indirect  result  of  policies  which  diminished  the  reservation 
land,  base  to  such  an  extent  that  Indians  had  to  find  homes  elsewhere* 
"TEduca'tional  policies  added  to  the  trend  by  removing  Indian  children 
from  their  homes  to  off-reservation  boarding  schools  where  the  chil- 
dren were  taught  skills  which  could  not  be  used  on  reservations. 
^Policies,  which  neglected  reservation  development,  of  course,  made 
xeservalHons  undesirable  places  to  remain  and  also  afTected  migration. 
3ome  policies^  particularly  followin^r  T\^orld  War  11,  were  more  di- 
rectly responsible  ^or  relocating  Indians  away  from  reservations.  In 
addition  to  robbing  reservations  of  some  of  their  best  talent,  these^ 
policies  have  resulted  in  dire  circumstances  for  the  large  numbers  of 
indiah  people  who  find  themselves  in  urban  ghettoes,  today. 

I>espite  the  fact  that  the  Federal  Government  must  assume  some 
responsibility  for  the  present-day  problems  of  ui*ban  Indians,  the  Gov- 
-emment  has  actually  refused  to  extend  those  services  to  urban  Indians 
which  they  would  otherwise  i-eceive  if  they  li\-ed  on  their  reservations* 
XTrban  Indians  do  not  receive  the  special  Federal  programs  which  are 
directed  to  Irwiians.  Strangely  enough,  they  often  do  not  receive  the 
S'jrvices  directed  to  non-Indians,  either*  Xrocal,  State  and  comity  wel- 
fare ^programs  often  refuse  to  serve  Indians  on  the  grounds  that  they 
4ire  the  resi>onsibility  of  the  Federal  Government. 

In  this  -situation,  the  development  of  Indian  community  service 
confers  has  been  the  one  optimistic  factor.  The  Federal  Government 
oiiors  these  centers  little  encouriigernent,  however,  and  they  become 
entangled  in  bureaucratic  and  jurisdictional  fights. 

!New  p>olicy  directions  can  have  a  very  clear  beneficial  impact  on  the 
desperate  urban  Indian  situation  if  administrative  programs  utilize 
and  encouraire  urban.  Indian  centers. 

^  UlSTOTt"3r  ^ 

This  review  of  oflT-ref^orvation  Indian  hi.^tory  will  examine  the  ways 
Federal  policies  have  splintered  tribes  and  either  forced  or  encouraged 

i  Sar  A.  I-eTntiiTi  unci  William  B.  Jolitiston*  Jncllan  Giving  (Baltimore.  1975>.  2—3. 
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Indians  to  move  away  from  reservations  in  an  effort  to  end  the  ^"Indian, 
problem*"  It  Trill  also  show  how  these  n^r^ves  have  not  solved  the  prob- 
lems  of  poor  health,  poverty^  limited  employment  opportunities^  poor^ 
education,  and  alienation,  but  have  merely  transferred  them  to  rural 
and  urban  settings." 

-In  the  late  19th  century,  after  the  Federal  Government  had  suc- 
ceeded in  reducin<r  Indian  tribal  holdingps  to  small  reservations,  the 
policies  of  ne^le^ct,  dependency^  and  assimilation  were  established. 
TVTiile  there  were  some  meager  efforts  at  "^reservation  development/^ 
no  significant  system  of  ^economic  and  cultural  protection  was  created 
to  p>ennit  Indian  tribes  economic  viability  and  independence.  Reser- 
vations were  often  .viewed  as  cam'ps  where  assimilative  tools  would  be* 
provided. prior  to  the  Indian's  dispersal  amonjr  the  white  population* 
Even  resex-vations,  however,  posed  a  threat  to  the  Federal  Govern- 
ment because  they  provided  a  place  where  Indian  people  could  not  be- 
effectively  kept  firom  mamtaininpr  their  identity  and  culture.  So,  at- 
tempts were  made  to  parcel  out  tribal  lands  to  Indian  individuals  in 
an  effort  to  destroy  the  communal  cohesiveness  of  tribal  society.  The- 
continuing:  assu in x>tion  on  the  part  of  the  Federal  Government  was^ 
that  assimilation  was  the  Indian's  fate.  Legrislation  was  based  on  this 
assiunption. 

One  of  the  most  obvious  examples "  of  Federal  action  which  broke 
ui>  reservations^  strained  tribal  cohesion,  and  encouraged  subsequent 
migration  of  thousands  of  Indians  to  other  areas^  was  the  General 
Allotment  Act  of  1887.^  Indeed,  it  is  not  inaccurate  to  say  that  the 
mi^rration  of  the  Indians  was  a  calculated  result  of  this  legislation- 

The  Gisneral  Allotment  Act  was,  of  course,  just  one  example  of  a 
long  line  of  Federal  legislation  and  administrative  actions  which,  were- 
either  desicrned  to  or  inadvertently  resulted  in  dispossessing  Indians 
of  their  lands  and  driving  them  to  seek  jobs  off  the  reservation.^  Often- 
times, the  Federal  Government  was  the  decisive  influence  weakening 
(and  sometimes  dissolving)  ^  the  tribal  governing  structures;  it  stooa 
by  wbile  most  of  thr?  Indians*  choice  lands  were  taken  from  their 
control  and  the  resources  from  the  remaining  lands  were  destroyed  r 
it  moved  Indians  off  the  reservation  for  job  training  and  emplojrment^ 
3Iore  often  than  not.  job  training  in  the  cities  turned  out  toJbe  irrele- 
vant, employment  opportunities  were  nonexistent,  and  furthermore-,, 
the  Federal* Government  neglected  to  provide  meaningful  assistance 
in  housing,  education,  or  health.  As  the  final  insult  to  those  Indians 
who  were  victims  of  this  concerted  campai<p:i  to  assimilate  them,  the 
Federal  Government  refused  and  largely  still  refuses  to  recognize  its 

^T?!l«  hljttorlcal  revIcTc-  Is  condensed  tvoxo  an  extensive  "history  researcliee  and  Tvritten 
by  I>f>^nnlB  C^irroll  Tor  Ta-Jc  Korco  Ei^rlit. 
3       Stat  333  ' 

^!aIso  dtarinj?*  tlie  ISTO's.  the  Federal  Government  t>e^n 'Xlie  Indian ^^ard In p  school 
svst*>^m  which  was  **desljj:ned  to  separate  a  child  from  his  reservation  and  family*  strip  h.m 
of  his  tribal  lore  and  mores.  Xorce  the  complete  abandonment  of  his  native  ^n^a^re  and 

Er<*pare  him  for  never  agraln  retnmlnjr  to  his  people.*^  F'D^-S-  Coutz^.  Senate  Committee  on 
Abor  and  miblic  Welfare.  Indian  Education  :  A.  National  Trajredy  A  >Catlonals,Cnalleri^re, 

S.  Kept.  N'o,  Ol— 501*  9Xst  Con^r.,  2d  se^s.  12  (1069.1  Some  HO  years  later,  the  Indian  Com- 
missioner stated  that  It  was  the  'Retried  policy  of  the  Government  to  break  up  reservations, 
settle  Indians  npon  their  own  homestead,  incorporate  them  Into  the  ^latlonal  llf;^^  and  deal 
with  them  not  as  nations  or  tribes  or  bands.%but  as  Individual  citizens,"  Rep,  Comm.  Ind. 

Ji.tr-.  ISQO  at  Vi.  ^      .     ,  .         ^  ^ 

*  F'**!!^:  Cohen  described  the  systematical  destruction  ^  of  tribal  irovemlnjr  structure  and 
powers  of  the  Five  Civilized  Tribes,  Cohen,  fiandbootc  of  Federal  Indian  I-aw.  427—434 
(1942ed.)*  I 


^*espbnsi]bOi  the 'services  they  woiii<J  receive  on 

:  tliear  reaox^ 

:     £  the  off-reservation  boarding  school  vras  another 

;m  ±o  alienate  ^dian  people  from  their  culture.  This 

educatibnal  model  for  Indian  youth  was  directed  at  developin-[?  young 

r  ilnen  «^  women  who  could  Join  the  mainstrearn  of^«vhite^--Ghristian 
aodwt^*  it  left  a  legacy  of  frustration^  depression,  and  aliena- 

ytSaaa^  unable  to  pursue  the  traditions  of  their  fathers, 

:but  ^left  liiem  unequi^       to  participate  in  white-dominated  economy* 

f  "f  The  increasing  nimiber  of  Indian  people  living  off-reservation  was 

^noticed  in  two  Indian  policy  studies  in  the  1920's,  The  Senate  Sub- 
committee on  Tndian  Anairs'  Survey  of  the  Conditions  of  the  Xndians 

:  p£  €ke  United  States  was  followed  &y  the  well-known  Mieriam  3Report. 

T  Subcommittee  cOTiducted  and  published  hearings  across  the 
United  States,  and  laj^ly  provided  the  data  base  for  the  more  concise 
3f exiam  [Report.  The  subc<mizmttee's  hearings  in  California  were  Pax"* 
ticularly  directed  at  the^ burgeoning  problem  of  urban  Tndjans,  The 
Grovemment  was  beginning  to  notice  a  new  pfroblem  area  in  Indian 
affairs,  but  re^onsive  policies  would  not  be  instituted  within  the  next 
half-century*  Whatever  insights  mi^ht  have  J>een  gained  from  hearing 
testimony  were  lost  when  the  31^riam  Report  published  itis  chapter 
on  ^^Mjgrated,  Indians^  and  relied  on  the  material  presented  by 
Indians'  employers  rather  than  the  Indians  tiiemselves.  On  this  choice 
of  infonnat;i<m,  the  Meriam  Report  recommended  that  ^o  effort  be 
devoted  toward  building  up  an  independent  organization  in  such  cities 
for  migrated  Xndians,  but  rather  toward  establishing  cooperative  re- 
lations with  existing  agencies  which  serve  the  population  as  a  whole*''  • 
The  Snyder  A.ct  of  1921  had  §iven  the  Commissioner  of  the  Bureau 
of  Indian  Ajftairs  broad  latitude  m  spending  appropriations  for  Indian 
affairs  and  in  developing  jJrograms  to  meet  Indians'  needs*  The  legis- 
lation simply  stated  that  appropriations  were  to  be  used  for  ^^Indians 
thixraghout  the  United  States."  Certainly  that  clause  is  broad^  enough 
to  include  those  Indians  who  were  forced  away  from  reservations  by 
land  policies,  by  Federal  encouragement,  or  l5y  economic  needs,  but 
the  JBureau  did  not  choose  to  view  its  role  in  so*  expansive  a  way.  The 
S£eriam  Report,  no  doubt,  gave  scholarly  support  to  this  bureaucratic 
timidness.  For  many  jrears,  the  Bureau's  failure  to  serve  the  increasing 
urban  Indian  population  went  unquestioned. 

'\  JLfteT  World  War  U,  Indian_  perceptions  of  reservations  and  cities 
began  to  change*  The  war  showed  many  Indians  a  world  they  had  never 
seen  and  seldom  heard  of*  There  were  opportimities  for  achievement 
in  the  military  "service  which  they  had  never  found  on  reservations. 
They  proved  themselves  capable  "^of  using  those '  opportunities  "and 
returned  home  with  confident  hopes  that  Siey  could  naake  Jiheir  res- 
ervations better  places  to  live.  Tnis  hope  soon  turned  to  d&spsjT  as^ 
liiey  tackled  the  obstacles  which  impeded  (and  today  still  impede, 
chapter  T)  reservation  development.  Many  Indians,  howevei*  re- 
luctant to  leave  their  commimities  and  families,  decided  that  low 
quality  subsistence  was  the  only  future  for  the  reservations  and  set 
O^.for  the  cities  to  find  work.  By  1951,  more  than  lT,00O  ISTavajos 

•MerlAxn*  X«ewls^  Sllie  X^roblem  of  TndTaTi  AdmlnlstTaUon,  '*Xbe  Migrated  Indians**  IKTT. 


worked   away   from  tlie  reservation,  primarily   on  railroads  and 
agriculture.  •         j  • 

^t  the  same  time,  the  Federal  policy  of  assimilation  manifested  it^ 
self  in  a  new  wav.  A  theory  that  reservations , were  ovorpopu.ated 
<rained  credence.  Bv  1954,  a  congn^tissibnal  report,  entitled,  "Survey 
Report  on  the  generalized  that  "most  of  the  reservations  are 

overpopulated,  and  could  not  support  the  population  at  an3-thing  ap-^ 

.  proaching  a  reasonably  adequate  standard  of  livin;^."  ^  Rather  than 
pursuing  a  wav  to  make  Indian  homelands  finnncially  secure  places  to 

.  live,  the  Federal  Government  chose  to  follow  ;x  >i:nplcr  approach:  i-e- 
location  of  lidians  aAvay  from  the  reservations-  Thinninpr  out  the 
population  of  reservations-^  however,  did  not  solve  the  i>roblera.  The  , 
fact  that  Indians  left  the  reservation  did  not  moan  they  were  willing.  - 
to  stop  being  Indians ;  and  whether  or  not  roserva tion.s^bi  od  some  soo::il  - 

£roblems,  it  could  not  have  been  assumed  that  those  problems  would  * 
^  shed  at  the  resei-vation  boundaries,  Xcvertholor=i^,  Fodi*ral  i>olicy 
followed  exactly  that  simplistic  an  api^roach^  Transportation  funds, 
were  provided,  but  relocation  services  were  not. 

The  Federal  Government  not  only  failed  to  provide  needed  servicers  - 
to  the  Indians  it  relocated,  but  actually  ref  tised  to  provide  those  ser^v- 
ices.  The  Federal  relocation  projirum  was  to  he  initiated  by  the  BIA 
but  was  left  to  be  implemented  by  locah  State  :ind  county  assistance 
proorrams,  or  churches?  or  humanitarian  oriranijcations.  The  only  thing 
that  was  shru£r?xed  off  at  reservation  boundaries,  it  turned  out,  was  . 
Fedei^al  responsibility. 

Indians  affected  by  relocation  were  not  ^ven  an  opportunity  to  tell 
their  side  of  the  storv  imtil  the  Xational  ConnciJ  on  Inditin  Oppor- 
tunity held  hearinors^in  five  ma]or  cities  in  lOCJS  and  1J)G9.^  The  nu- 
rherous  criticisms  that  were  heard  at  this  time  fell  into  three  cate- 
gories: (1)  The  lack  of  orientation  in  relocatinir  from  reservations  to 
cities:  (2)  the  low  quality  of  opportunities  for  work;  (S)  the  con- 
fusion  of  where  to  turn  for  necessary  services^  Federal  policy  had  is-  " 
nored  particular  difficulties  Indians  faced  in  the  cities,  difficulties  such 
as  lan^a^e  barriers-,  questions  of  whex^e  to  find  services  or  help  in 
emergencies,  and  the  most  fundamental  problems  of  daily  survival. 

The  special  probleni5L3vhich  Indians  face  v/hen  they  are  away  from 
their  reservations  are  another  tmique  a<x>cct  of  the  Federal-Indian 
relationship.  AVhatever-  historical  forces  have  contributed  to  these 
problems,  it  is  apparent  that  the  situation  is  si^iificant  jenough  to  de- 
sei'v.e  Federal  attention- 

^To  solve  these  problems  whicli  the  Federal  Government  largely 
created  and  then  totally  ignored/ Indt:in  people  themselves  have  con- 
tz-ibuted  the  most  recent  and  the  most  constructive  development  in  the 
history  of  otF-roscra^ation  Indians.  That  is  the  development  of  urban 
Indian  service  centers.  Some  of  these  centers  have  evolved  from  very 
small  ^2rr<>ups  or<ranized  for  recreational  purpof^es  into  multifaceted 
operations  capable  of  sustaining  pro*rram^  in  educational  arid  \'oca- 
tional  trainini^*  defense  of  tenant  riirhts  a^rainst  unscrupulous  land- 
lords* psycholo^cal  and  career  counseling",  vax-ious  kinds  of  entertain- 

-  XJ,S.  Conjrress,  BTonse  Commltte*^  on  Interior  and  InFiil.tr  Affairs,  *'Si?rvey  Report  on  tlie 
Sarenii  of  Indian  AfTxtlrs,"  1954,  rr.  23.  ,  ^ 

*  Xa tional  Council  on  Indian  Opportunity,  liearlngrs  in  Los  An^reXes,  Dallas.  Minneapolis* 
St.  Paul.  San  Francisco,  and  Phoenix,  196S-C9, 

417 


ERIC 


433  " 

xnent,  aiad  tlie  jpro^ision  of  emiergency  relief.  There  can  be  no  doubt  that" 

•  .today  the  Indian  centers  are  a  sound  and  creative  response  to  the  In- 
dians' frustrations  with  their  urban  environment, 

^  TK^  TirfaaTi:  Tyi^^<>^  service  centers  have  not,  however,  xjompletely 
solved  t&e  problems  urban  Indians  face.  In  fact,  they  have  encoxm- 
itered'  many  obstacles  ^hich  the  Federal  Government  could  remove, 
and.  have  cQsurified  a  new  policy  problem  in  the  administration  of  Fed- 
eral programs  if  or  urban  Indians,  There  is  a  unique  relationship  be- 
:tween  the  Federal  Grovemment  and  urban  Indians,  both  because  of 
:  the  mnqueness  of  the  problems  urban  Indians  face  and  because  of  the 
;ucniqaen6ss  of  the  historical  factors  which  made  some  Indians  urban 
xei^aent&  Sow  to  administer  that  unique  relationship  has  not  yet  been 
determined^  Instead  of  taking*  the  initiative ''and  providing  services  to. 
these  Indian  people,  the  Grovemment  has  clios^m  to  argue  over  respon- 
sibility and  jurisdiction ;  these  argimients  continue  to  the  present  day, 

yPTTCT  ANn  IiAW   Rm^TXN'G  TO   OjT-ReSERVATIOX'  l27nXA2TS 

The  following  discussion  examines  briefly  the  concept  and  scope  of 
the/Federal  trust  responsibility  to  oli-reservation  Indians*^  T"*^^ 
elusion  of  nonreservation  Indians  from  tlie  Federal  trust  relationship 
does  not  follow  firoin  a  careful  legal  analysis  but  ratiier  emanates  from 
ner<»ived  practical  considerations  and  the  attitude,  '*it  has  always  been 
'done  that  way 

TVhile  the  Federal  trust  responsibility  extends  from  tlie  Federal 
Government  directly  to  the  tribe,  it  must  be  noted  tlie  tribe  as  an  entity 
does  not  exist  without  its  people.  Thus,  it  can  be  said  that  the  ultimate 
beneficiary  of  the  trust  is  the  individual  Indian  as  a  member  of  his 
tribe-". 

This  is  obviously  true,  for  example,  when  the  Federal  Government 
acts  to  protect  an*  individual  Indian's  land  from  being  taxed  by  the 
State."  It  is  also  true,  however,  when  action  is  taken  to  protect  a  tribe's 
water  resources  on  tkxB  reservation*^-  Individual  Indians,  including 
most  of  those  living  in  urban.and  other  nonreservation  areas,  generally 
identify  themselves  in  the  context  of  their  tribal  afiiliation. 

;Probably  few,  if  any.  Federal  administrators  or  legislators  would 
disagree  with  the  above  comments.  Dissent  increases,  lioweyer,  when  it 
is  su^ested  that  the  Federal  Government's  tmst  responsibilitv  applies 
to  tnbal  members  living  oS  the  reservation  as  well  as  to  those  living  on 
Indian  lands-  This  dissent  results  partially  from  the  fixod  tliinkini^ 
predominant  in  government  that  the  Indian  trust  equates  with  land 
and  nothing  more,  and  partially  from  the  mistaken  notion  tliat  if  an 
Ihdixin  leaves  his  reservation,  it  is  with  a  conscious  understanding  tliat 
he  is  putting  his  tribe  behind  and  assimilating  to  non-3Cndian  soceity. 
JLs  the  historicid  review  points  out^  more  often  than  not,  individual 
TudiA-ng  who  chose  to  leave  reservations  did  so.  because  they  could  not 
jfind  jobs,  or  decent  housing,  or  a  quality  education  there*  ^loreover, 
many  were  practically  forced  to  leave  by  BIA.  insistence,  and  in  this 
situation  the  Federil  responsibility  is  certainly  clear.  -  , 

*  '   »  Se^  ell-  ^  for  a  complete  dlscuFMon  of  the  Federal  trust  responsibility. 

^Sre0  U.S^  V.  Moni4la.jf,  TO  tT.S.  -iOT  (1SG5).  ^ 

=»-l!Ljr-.  Soard^  of  Oauntu  Oo7n.missU>nerM  v.  Se^cr,  31S  IT,S-  T05  (X943)» 
»  TVintcn      CJST-,  20T  U.S*         (IDOS )  . 


434 

Most  importantly.  Federal  policy  should  not  be  based  on  the  Gov- 
ernment's intention  to  dictate  &ny  group's  culture-  In  discussing  In- 
dian policy,  of  course,  this  i>r:>nt  becomes  crucial.  Assimilation  has 
not  succeeded  and  has  lar'?x  >'oen  discarded  For  urban  Indians, 
however,  there  are  many  r'  -  j  -'.t  jdministrative  obstacles  which  were 
constructed  on  the  theory  .  ^i.  ^  ?servation  Indians  gave  up, their 
tribal  status,  or  should  hti-.^  .  .  :  up.  The  overwhelming  major- 
itv  of  Indians  in  this  country  continue  to  be  tribal  members,  regard- 
less of  where  they  live  and  regardless  of  whether  or  not  their  tribe 
is  recognized  by  the  Federal  Government,  and  in  spite  of  continuous 
policies  aimed  at  destroying  tribal  society.  The  Federal  Government's 
trust  obligation  to  Indian  tribes  should  extend  to  these  tribal  mem- 
bers as  well  as  to  their  reservation  brothers  for  there  is  no  sound 
legal  or  political  reason  to  discriminate  against  them. 

Xo  court,  no  general  act  of  Congress,  certainly  no  constitutional 
provision  states  that  the  Government's  special  responsibility  to  the 
Indian  people  stops  at  the  reservation  gate.  The  concept  of  trust 
responsibility  is  most  often  applied  in  the  context  of  recognized  res- 
ervation Indians,  but  several  court  decisions  hhve  found  that  the  Gov- 
ernment's lesjal  dutv  is  not  so  limited.  For  example,  to  benefit  from 
the  Federal  responsibility  to  protect  trust  lands,  the  individual  Indian 
need  not  reside  on  a  reservation:  "  it  makes  no  difference  that  he  is 
a  XTnited  States  citizen  as  well  as  a  tribal  member,  for  "citizenship 
is  not  incompatible  with  tribal  existence  or  continued  guardianship.'.  " 

The  unique  need  of  nonreservatibn  Indians  has  not  been  totally 
iiznored  in  modern  legislation,^*  but  mucli  of  the  intent  of  those  -^<^ 
has  been  circumvented  either  by  administrative  neglect  or  outright 
refusal  to  provide  services  targeted  to  Indians.- 

Before  1021.^*'*  there  had  been  no  specific  authorization  for  the  ap- 
propriation and  expenditure  for  most  of  the  programs  which  th^Bu- 
reau  of  Indian  Affairs  hod  comej:o  maintain  for  the  benefit  of  Indians. 
In  the  Congress,  appropriations  for  the  Bureau  of  Indian  Affairs 
were  subject  to  a  point  of  order  objection  which  frequently  resulted 
in  ciunbersome  and  time-consurning  maneuvering  while  ICndian  Prj>- 
irrams  hung  in  suspense.  This  frustrating  process  was  at  least  partially 

Jfoft  V,  tJ.S.  848  (1S31>. 

r'..-?.  V.  7;^ic*r.  241  tr.S.  nOl.  59S  {l!>ir»).         ^  ^  rw,     .    ,  *  m—t  c- 

fr        sec   S02  of  the  Coinpreti*>nsIv«»  Employment  and  Trainlnsr  Act  nf  lUt.^.  6>*  fetat. 
<i^S*.  -nnkes  nonres^Tvatlon  Indian  srronps  and  organlzatloas  ellfflble  as  prime  sponsors  Tor 

'"'VSd^'r'th  ™XntWe  Ainerclan  I>ro^ait,s.  Art  of  1974.  SS  Stat.  2^2^  the  Office  of  Xatlve 
A.m<>rtonn  P"roc:rams  In  the  Departmont  of  Flealth.  Education,  and  Welfare  has  the  <>o3*^ 
tlv-e  to  provide  direct  support  for  self-determination^  profrrams*  alnjod  nt  improvlnc  the 
li*.ftirh  etlucation,  and  -welfare  of  X.'itive  Americans  hoth  on  and  off  rescr-aUons.  I-epls- 
.nflve  h^toW^  of  the  Act  suCTrests  that  ConCTeas  Intended  OXAR  to  expend  the  la"l^t 
<hare  of  Its  budfret  on  projrrancs  for  nonreservatlon  Indians.  Analysis  of  0>  AP  crantees, 
hotvex-er.  indicated  that  approximately  60  percent  of  its  b-tdcet  Is  colnjr  to  re*«ervatlons. 

PHbtie  Siw  art-enR.  pa»ied  on  Jan.  4.  ZQTr,  (SS  Stat.  22031  also  Includes  aonreservatlon 
Indians  as  ellclble  contractors  under  th**  provisions  of  the  Act  by  de0nliic:  a  tribal  o«:ani- 
zatlon  aM  any  "reooimlzed  povemin^  body  of  any  Indian  tribe"  or  "any  le^rally  estahl^heJ 
orsnnlzatlon  of  Indians  which  Is  controlled.  sanctlonerT.  or  chartered  by  snch  poreTOln^ 
body  or  which  Is  democratically  elected  by  the  adult  members  of  the  Indian  community  to 
be -"**rved  bv  such  orjwinUa,t?6c  .  .       sec.  4fc)-  ^  ^      ,  ^  -..^^i 

-The  recent  passatre  of  P-.X-,  d4-437,  tlUe  V.  Indicated  the  Federnl  Government  s  reco^jnl- 
tlon  of  the  urban  Indian's  health  problem  :  however,  rather  than  solving  the  problem,  it 
hiehllcbts  many  of  the  complex  Ipsaes  surroundinpr  urban  Indian  "f/y?h  care.  As  wen  ijs 
othf»r  Issues.  P.T,.  94—437  bichllchts  the  following  needs:  (1>  Identification  of  all  Public 
and  private  health  service  resourc*^  within  the  urban  center  yr^icTa  may  be  avallaWe  to 
nrban  Indi.-xns  :  ^21  assistance  of  urban  Indians  In  becoming  familiar  with  and  utilizing 
such  re,»oiiroes  :  and  (3)  provision  of  bawic  healtli  etlucatlon  to  urban  Indians. 
2r»  TJ-S.C.  13- 


.relieved  by  passa^  of  the^Snyder  Act  which  authorized  items  of  ap- 
propriatioiis  in  nine  broad  program  areas : 

Xhe  Bnrem  o£  T~^"^  Atfalra^  tinder  tXiie  raperrlsicm  of -the  Secretary  ot  the 
Xnterlor,  «faall»  directp  super vlae»  and  expend  sncli  moneys  as  Con^^ress  may  xrom 
time  to  tim^  azvrox»rlate»  for  tbe  benefit,  care/  and  assistance  of  the  Indians 
thronslMmt  the  United  States  for  the  following  purposes: 

Oeneral  sapfport  and  clTlUratloiit  ln€dxidln«  edncation. 
Y    S^OT"  reUtf  of 'distress  atxd  conserration  of  health* 

For^  extension;;  improyem^U  operation, ^and  maintenance  of  existing  In- 
dlan  Irrigation  systems  and  for  development  of  water  supplies. 

Wo^  the  enlarsement,  extension.  Improvement,  and  repair  of  the  build- 
Inss  and  sroonds  of  existing  plants  and  projects. 

JPox^  the  emsAoyment  -  of  Inspectors,  supervlsorSp  superintendents,  clerks, 
field  matrons,  farmers^  physicians,  Indian  police*  Indian  Judges  and  other 
employees^        ^  * 

SV>r  the  suppression  of  trafHc  in  Intoxicating  llQuor  and  deleterious  dmjrs. 
And,  for  general  and  incidental  expenses  In  connection  with  the  admin* 
Istration  of  Tndlan  Affairs* 

A  pertinent  interpretation  of  the  Act  Tras  made  in  De-iiember,  19^1, 
by  Assistant  Solicitor  for  the  IMvisipn  of  Indian  Aifairs,  X)epart- 
ment  of  the  Interior,  Charles  Seller.  In  that  written  opinion  to  the 
O>minissioner  of  Indian  Affairs,  Mr.  SoUer  stated  thati/Hihi  its  face, 
the  underscored  language  is  abundantly  clear  and  requires  no  inter- 
pretation, laterally,  it  authorizes  the  expenditure  of  funds  for  the 
purposes  witTiin  the  namcjd  pro^^^ram  categories  for  the  benefit  of  any 
and  all  Indians,  of  whatever  dejrree,  whether  or  not  members  of  fed- 
erally reco^snized  tribes,  and  without  regard  to  residence  so  long  as 
they  are  within  the  United  States  ^  *  With  lanj2:uage  so  unequivo- 
cal^it  is  subject  to  the  general  rule  of  the  law  that  plain  and  unambigu- 
ous statutory  language  will  be  followed  *  *  J^"^  The  opinion  states 
that  the  Snyder  Act  will  support  a  broader  eligibility  for  Bureau 
services,  but  it  ^^cautions  the  Bureau  against  extending-  BIA  services 
to  all  Indians  without  first  considering  other  "statutory  limitations''  ^® 
and  TTithout  first  consulting  with  appropriate  congressional  commit- 
tees. Apparently,  however,  the  Bureau  never  got  a  chance  to  take  those 
other  two  steps  because  the  Commissioner  received  specific  instruction 
'from  the  then  Assistant  Secretary,  Harrison  Loesch,  not^to  divert 
the  Bureau's  "attention  and  limited  funds  from  our  basic  respon- 
sibility of  serving  on-reservation  Indians.^^  ^ 

Xot  only  was  the  rationale  weak  which  the  Assistant  Secretary  pre- 
sented for  this  limitation  of  services,  bu  :  the  statement  itself  shows  a 
lack:  of  understanding.  He  apparently  uitderstood  that  no  off-reserva- 
tion Indians  were  receiving  Bureau  services,  e:scept  in  special  hard- 
ship cases.  But,  as  explained  in  considerable^  detail  by  the  Supreme 
Court  in  Morton  v.  R'uis^  the  provision  of  BIA  services  "clearlv- has 
not  been  limited  to  reservation  Indians''  only.^**  ?^ative  Americans 
in  Ok^Iahoma  and  Alaska  have  received  and  still  are  receiving  certain 
services  from  the  BIA,  whether  they  reside  on  or  off  the  reservation. 

23-17.3,  I>ept.  of  the  Interior,  Office  of  tbe  Solicitor,  Scope  of  the  Snyder  Act  of  Xoj.  2, 
.  IdSl.^  *2  Stat.  208,  25  U-S-C  sec  13.  meznorandtjin  of  Commissioner  of  Indian  Alralr*  from 
A4t!^.  Solicitor  Division  of  Indian  Atfalrs,  I>ec.  9«  191T. 

nut^  "  ^ 

»IT.S.  nept  of  the  Interior,  OfHce  of  the  Assistant  Secretarr.  Adherence  to  Our  r*on^- 
StandixMC  I>ollcT  of  ^ot  I*rovidlnsr  Special  Bnrean  of  Indian  Affairs  Scnrlcea  to  Off- 
Reservation  Indians.  Memorandum  from  Asst,  Secretarir  for  I^nblic  I^and  Management  Har- 
rlMm  X-oestii.  to  Commissioner  of  Indian  Affairs,  Jan*  1«.  19TO.       .  ,  ^  ^  »  ^,  ^ 

??415  U.S-  19D»  <a974).  Xhis  Is  ali«o  true  for  serrtces  pro-rlded  hy  the  Indian  .iioalth 

Service. 
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The  Indian  relocation  program  and  general  assistance  benefits  con- 
nected with  that  program  are  extended  to  nonreservation  Indians.-^ 
Special  vocational  training  programs  have  long  been  made  available 
to  off-rc^scrvation  Indians.-^  Kdacational  serx'ices  had  similarly  been 
extended  to  them  bv  virtue  of  the  Johnson-0-:Mallev  Act.=^ 

It  is  tme  that  the  Court  in  the  Ruis^  case  did  not  mterpret  the  Snyder 
Act  as  requiring  the  Bureau  to  provide  its  social  services  program 
benefits  to  all  Indians.  But  it  is  equally  true  that  the  decision  inter- 
preted the  Snyder  Act  in  broad  enough  terms  so  that  such  an  applica:: 
tion  Tsrould  be  "permissible.  It  stated  that : 

TVe  need  not  xipproncti  the  Issuo  in  terms  of  whetlier  Conjrres  intended  f'^r  nU 
JndtJ^ns,  roinirdless  of  rosidenoe  und  of  tho  dojrree  of  asslnulation  to  bo  oovt-red 
l»y  tbe  general  assistanoe  protrrain.  We  ntn-^d  only  ascertain  the  intent  of  Cou- 
gVens  wich  respect  tt>  those  Indian  claimants  in  the  case  before  v*s.^* 

Thiis*  the  Court  chose  to  avoifl  a  definitive  jndo:ment  on  the  overall 
issue  bv  limiting?  its  holdinir  that  the  I^nrea\i  of  Iiidian  Airairs  has  the 
duty  to  provide  jjencral  assistance  services  to  Indians  livin<?  '"on  or 
near  the  reservation'^  and  ^vho  maintain  close  econonnic  and  social  ties 
to  the  reservation.  In  spite  of  this  requirement,  3TA  ^Manual  still 
blatantly  states:  that  it  limits  eli^ribility  to  "on-reservation''  Xndians 
plus  Oklahoma  Indians  and  Alaskan  Xatives.-"  „ 

The  pcrsi.-tent  refusal  of  the  I^ureau  of  Indian  Affairs  to  address  the 
prohlems  of  otf-reser\"atiou  Indians  and  to  accept  responsibility  for 
fost^^rin;r  programs  which  will  meet  the  needs  <>f  these  Jndiun  i>t*ople, 
■underscores  a  vei-y  basic  discrep;incy  in  the  United  States  Indian 

policy.  -  •     T  o 

The  anent  :>ntrustod  to  carry  out  the  trust  which  the  United  States 
assumes  in  its  relationship  to  Indian  people,  shoulrt  be  easier  to  cari-y 
out  that  trust  in  whatever  area  it  may  encompass.  To  deny  the  ri^rhts 
of  Tjrban  Indians  is  to  question  the  position  of  all  Indians  in  ITuited 
States  policv.  A-  Svd  Bean.  Kxecutive  r>irector  of  the  Phoenix  Indian 
Center  testified  at  a  Ta^k  Force  Kiizht  hearinir,  '^if  the  off- reservation 
Inilian  commuTutu^s  .ire  foreo<l  to  teTTr^aiun !  e  then-  rijrhts  for  s]>eeinl 
Indian  services  then  the  Federal  In<lian  rehitionsiiip  is  tiireatened  for 
all  Indians-'' 

TiiK  X^i"r*AN'  F v^\iiro>r:\rKX'r  A"vn  I"i:nA>r  Solt^tto^c 

I^etwoen  the  intentions  of  the  lawi: i:* kers  and  the  reality  of  r-^qm- 
latory  actions  lies  the  serviee  irnp  tliat  eon  fronts  the  urban  ludiaiu  The 
result^is  lu^told  desperation  an*.!  wnste  of  hninan  resources* 

Afost  Indinns  Avho  miirrnte  to^the  eitie-  >nv  they  would  have  pre- 
ferred not  to  do  so  nt  nih  Stllh  the  census  firrnre^^  for  the  years  lOHO— 
1070  show  i\  vt\io  HieieMse.  of  fioni  to  4*"i  percent,  and  an  IIF^V  re- 
port published  in  107O  slicJs  some  liirlit  on. the  reasons*-^  The  rej-^ort 

—  2n  T'.S.C.  s**c.  471.  ^rr>1-fnn  v.  r^^ui"-,  415  XJ.Sl-  aOO  ('lf'T4^, 

Trorf on  V,  /tt/tJT,  41  n  tr.S.  lOO  (2f>T4). 

415  U.S.  CTl  fin7  1>. 

^  Cf;  Tnrfian  AfTalrs  ^Tannnl.  ^.  4.  f^rr  £r'*n**rany.  V.  T>oInrIn.  Jr.,  *^T^*>crIslr* tlvr»  An-'Tv<cI<^ 

of  rh#*  r'#»fl*»ral  n*>le  lu,  Inrllan  E^Tucatlon/*  C'>titrnct  fr>r  tlie  Doj-it,  of  n»^nltti,  K*luon rlon, 

WrTtffMi  to^tixnonv  f?"iibmlttorl  Tit-  SvcV  13<?an<»         a  li**arlnc:  conduct*^'!  Task  r-^rre  * 

Eii-ht.  F**-b.  O.  Ift7«.  p.  14.  . 

^**JK,  study  of  R^lectpd  Sorlo-Er-onrimlc  Clinractf*rlct!rs  of  Kthnic  >T!nor1tlf*s  Ttfi<:#*<l  on  tli*^^ 
lOTO  C«»nsTis  :  t-o1.  III,  Amfrlcnn  Xnfllnnsi/'  OHir**  of  5HTv<*cifil  Conc^^rn?:^  OJIice  of  tlic  Assistant' 
Secretary  for  Planninc  and  Evaluation.  r>^T»t,  of  II KW,  i074. 
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showed  that  the  most  apparent  shift  from  i-eservation  to  city  was 
among:  those  of  prime  einplovnicnt  a^e.  hotween  20  and  40.  It  also 
showed  that  oldex*  Indians — thosic  beyond  the  age  of  peak  employ- 
ment— moved  back  to  tlieir  reservation.  The  report  concUided  that  the 
hick  of  job  opportunities  in  rural  and  reservation  areiis  lent  impetus 
to  the  mifrration.  ^      ix^  j 

The  survev  and  resxilts  of  the  honrin*rs  by  Tusk  t  on-o  Kight  alhrmed 
that  most  Indians  move  to  urban  areas  with  hopes  for  jobs  or  for  find- 
better  jobs  than  on  the  reser\-ation  and  rural  areas.=® 

Kejrrettablv,  this  expectation  has  oft^n  remained  for  the  most. part 
unfulfilled.  The  PIEW  report  su<rp:ests  that  low  employment  may  be 
due  to  inadequate  vocational  trainin<r-=^  a  conclusion  supported  by  the 
Commission's  findin^r  in  two  areas-  One  is  that  educational  facilities 
on  reser\-ations  are  limited  in  standards  and  tlie  reservation  is  where 
most  Indians  receive  their  education.  The, other  is  that  Indians  who 
are  educated  in  programs  initiated  outside  the  TilA  often  find  that  the 
skills  thev  learn  are  not  salable,  and  that  job  placement  activities  are 
limited.  'I'o  date^  employment  assistance  has  been  /geared  toward  plac- 
injGT  Indians  in  low-paying,  entry-level  jobs,  rather  than  orientation 
and  ti-ninin^r  for  po^^itions  that  could  lead  to  upward  mobility. 

It  has  only  been  in  the  last  5  years  that  the  BIA  has  ostensibly 
clmn^od  their  former  ^'relocation"'  policies.  The  new  thru<=;t,  annoimced 
by  Commissioner  T.«ouis  R.  Bruce  in  was  a  policy  advocating^  for 

the  end  of  termination  era  pro^raitis.  Some  of  the  more  imajDrinative 
uses  of  employment  assistance  fimds  has  followed  emphasizin*^  on- 
reservation  training::  for  tribal  economic  pro^rrams.  Unfortunately*  this 
emphasis  is  too  late  for  those  Indians  .wlio  have  employment  and  social 
problems  in  the  cities. 

The  lack  of  employment  opportunities  leads  to  a  downward  spiral 
that  reduces  the  urban  Indian's  life  to  a  stru<r;^le  for  subsistence.  For 
example,  the  private  practice  system  of  health  care  is  certainly  beyond 
the  financial  reach  of  most  newly  arrived  urban  Indian  families.  They 
must  depend  on  public  services.  Vet  here,  the  service  ^ap  reveals  itself 
a^ain.  Ineli^blc  for  Indian  Health  Service  a^-  .stance  because  he  is 
off  the  reservat  ion.  the  xirban  Indian  finds  that  other  means  of  finding 
medical  attention  are  closed  off  as  well. 

Non-Indian  health  service  hospitals  arc  often  reluctant  to  admit 
Indian  patients  for  fear  they  tvtII  not  pay.  Local  welfare  agencies  and 
charitable  organizations  often  have  the  same  fear^  compounded  by  sl 
belief  that^all  Indians  arc  the  responsibility  of  the  Federal  Go\*ern- 
ment.'  These  agencies  already  ju^fi:le  funds  and  personnel  to  serve  as 
many  needs  as  possible  and  often,  deny  Indians  treatment  entirely  or 
serve  them  in  a  superficial  way. 

Tfet.  the  urban  Indian  often  has  special  problems  requiring  treat- 
ment that  is  costly,  pnrolonged  and,  to  be  successful,  must  be  based  on 
understanding  of  complex  sociological  factors.  Two  examples  are  the 
high  incidence  of  both  alcoholism  and  drug  abuse.  Both  leave  the  urban 

^*  R^ponae  from  G2  orsmnizatlonal  qn^f^tloxinalrcs,  rccitrdlns:  ttie  n<Wf?  of  12 r ban  Indian 
coimnanlt^ew  showed  employment  rtP^tlH  for  the  moat  frenueutly  mentioned  and  resDondents 
chnrncterlatiraUjB-  mentlot^ed  tlxJs  before  sxuy  otber. 
Ibid.  BEiW  reiK>rt»  p.  51. 
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Inaian  not  only  in  Avrotrlioa  physical  condition,  but  alsc  in  danjrer  of 
social. rcpcrctissions.  jail,  and  repeat od  fines.  -r  i- 

Few  alternatives  exipt  in  the  areas  of  hoxismfr-  i  rban  Indians,  un- 
schooled in  rents,  mortgaires,  or  leases  because  of  their  lives  on  the 
reservation,  are  often  tar'rt'ts  for  un^;crupulous  and  dishonest  land- 
lords. Lackiu^r  preparation,  orientation,  and  money,  the  Indian  ofreii 
finds  himself  in  overpriced,  substandard  housin«:  1o-.ated  u\  marginal 

nei*rhborhooclp.  ,  .       ,  i       i        i       t  • 

If  he  tries  to  ease  the  financial  and  emotional  burdens  by  sharing 
livin<^  quarters  with  another  family,  the  results  arc  often  unsatisfac- 
tory. Overcrowding  and  Tinlicalthy  livinc:  conditions  are  two  immedi- 
ate results,  and  harrassment  from  landlords  is  almost  certain  to  follow. 
Families  in  particular  often  become  discoura^red  at  tliis  point  and  re- 
turn to  the  reservation,  remaining  only  until  resources  are  exhausted 
to  trv  the  cities  once  ajrain.  ,^,-,1-1 

This  back-and-forth  niiirration  works  to  the  Indian's  disadvantasre. 
The  task  of  iratherin^  information  that  will  document  the  problem 
is  difficult  and  pro^rrams  that  could  bo  funded  by  .<rrants  are  hard  to 
justifv  It  also  limits  the.- experience  of  social  welfare  agencies  witii 
unique*  Indian  problems-  Thus  it  becomes  hard  for  these  ajrencies  to 
become  conversant  with  tho  specific  problems  and  to  assist  Indians 
acrordinirlv-  even  if  funds  and  statf  wt^re  available.  - 

One  sdlu'tion  has  been  proposed  and  tried,  with  some  success.  Tl^ntil 
recentlv  the  Snvder  Act  orovided  for  eqmty  jrrants  to  be  used  m  malc- 
in<^  downpa^rments  on  hoiVies,  These  jrrants  were  available  to  relocatees 
who  remained  in  the  same  city  for  3  to  5  years.  The  pro<rrams  was  re- 
centlv cut  back,  a  casualtv  of  economic  pressures  that  h^e  reduced 
fundm<^  for  social  service  proiirams.  Keinstitutin^:  it  would  be  hiorhly 
effecti\-e,  particwlarlv  if  it  were  extended  to  all  Indians. 


In  this  bleak  picture,  the  onlv  real  source  of  help  for  cl^y  -Indians 
has  l>een  tiie  urban  centers  that  crrew  spontaneously  out  of  informal 
Indian  communitv  set-to<rethers-  Indians  who  moved  to  cities  foimcl 
that  thev  shared*  many  of  the  attitudes  and  the  ^F^^Jl^"^®  of  other 
urban  Indians-  Across  tribal  difTerenccs,  they  immediately  established 
friendly  ties  with  Indians  who  were  already  est^iblished  m  the  cities 
and  >oii<-'ht  to  help  Indian  newcomers  as  they  moved  into  the  cities. 
Fvehtuallv,  tiiis  feeling  of  comradeship  inspired  the  idea  that  Indians 
coulQ  help' each  other'out  if  thev  oriranized  Indian  Commrmity  Centers. 
:  Thesi  center^i  called  "urban  centers"  present  a  number  of  options  for 
ImlSis  facin-r  the  urban  world.  IJnfortunatelv,  the  Federa.1  Govem- 
u^t^has  failed  to  ^eco^rnize  the  sio^iificance  and  utility  of  these  centers 
Jr  administering:.  07  assisting  in,  the  implementation  of  Federal  pro- 

*rrams  for  urban  Indians,  ^  ^    . 

For  newlv  arrived  urban  Indians,  the  center  s  first  function  is  to 
provide  emergencv  care.  This  care  may  range  from  provision  of  food 
and  clothinc:  to  finding  housing  by  tracldng  down  rehativ^  or  keepms 
up  with  available  apartment  and  home^hstings.  After  dealing  with 
these  emergencies,  services  run 

^^^^^ 

care  to  T)svchological  assistance. 
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It  should  be  cmphasizod  that  urbitn  Indians  liuvi*  iloiic  imich  f  o 
to  tiic  cult-^aral  divci-sity  find  richness  of  niajiy  of  thc^  cominunitu^s  in 
which  they  live.  Many  cities  have  become  justifiably  proud  of  the 
Xative  American  population.  As  a  ninttor  of  f not  .  citios  iik<^  Lo- 
Angeles  have  sot  the  pace  witli  supi>ort  of  >I^iyoi-  Tom  llradlev  and 
other  city  offiv^ials  in  advocatin^r  for  tJioir  Indian  re::?idonts.  Sinro  this 
,is  particularly  a  discuf^sion  of  rho  mile  ratlier  than  the  oxoeptiun-.  wo 
nuist  say  tliat  the  city  of  L-os  AnpolcL^  is  one  of  thr  rare  exceptions. 
'  The  reader  should  not  suppose  that  eacli  url>an  area  is  serviced  hy  a 
hijrhly  inte^rnited  and  consolidated  a;;en<\v  called  an  "^Indian  CX-ntcr/' 
In  many  locations,  this  is  a  recent  effort.  In  others,  Indian  centers  have 
existed  and  worked  with  many  other  Indian  or;zanizat ions  for  a  ntnn- 
ber  of  yeanp.  As  Thomas  Oreenwoo<h  actin^r  j>resident  of  the  Indian 
Health" Service,  Inc.-.  of  Chica^^ro,  111.,  stated  in  his  <*omnient<?  on  the 
American  Policy  Tievicw  Commission's  tentative  final  report: 

In  Cbica.tra  and  probably  in  many  other  cities  as  well,  a  network  of  more  than 
twenty  Indian  organizations  services  the  total  population.  Several  are  very 
^reneral  and  lnciu>=«Ive  In  t±ie  pro^rramK  that  they  offer:  others  conc<»ntrar*»  on 
specific  iKSiues  *  The  reasons  for  the  multiplicity  of  orjcanizations  are 
complex — relating?  to  administrative  convenience,  tribal  divergence,  certain 
IH*<?uil;iriti*'N  in  traililioiiul  iiiodfs  of  or;ianizari^>n  nn*l  :i ttir tid*''S  toward  ]K»\v*r. 
circumstances  in  fundlnj?,  and  accidents  of  history.  It  is  not  clear  whether  a  <^inple 
comprehenflive  ajcency  handling!:  Indian  pro^^rams  in  a  jriven  city  is  feasible —  it- 
deslrable.  To  de^^ijcnate  ''Indian  Centers"  as  the  recipient  of  funds  wicL:^*Tt 
considt*rins  the  quesfition  is  simply  to  invite  problems. 

Suffice  it  to  say.  however,  that  the  model  center  providing;  multiple 
services  fseems  to  be  the  most  efficient  and  practical  method  of  deliver- 
ing assistance  whether^ run  by  one  Indian  center  board  of  director^  or 
by  a  board  of  several  participatin<r  orjranizations. 

"Centers  in  many  cities  have  sotUp  educational  pro^rams^  orjj^anfzed 
job  banks  and  c:ivcn  moral  support  to  those  seek inir  employment.  Mow- 
ever,  efforts  are  impeded  because  there  is  no  mechanism  for  coordina- 
tion of  BIA  vocational  training  programs.  Thou^jh  urban  centers  keep 
Tip  to  date  lists  of  job  opx>ortnnities,  this  knowledire  is  not  used  as  the 
basis  for  the  BIA  vocational  trainin|^  pro-am.  Thus  the  BIA  may 
train  welders  in  cities  offerinir  opportunities  for  computer  proizrramers. 
Indians  themselves  have  organized  more  innovative  approaches  to 
-^f undin^r  jobs  in  the  city. 

The  Bureau  of  Indian^ Affairs  continues  to  fnipport.  ICmployment  As- 
sistance Offices  in  most  cities  with  lar<re  Indian  populations.  Vet.  these 
offices  do  not  work  w^th  *'unofficiaP'  urban  centers  which  are  the  point 
of  contact  for  most  Indians  seekimr  work.  BIA  Eipployment  Assist- 
ance is  one  of  the  most  needed  serx^ices  for  urban  Indians,  but  ironi- 
cally most  i^rban  Indians  do  not  meet  eli^bility  requirements.  It  is 
extremely  unfortunate  in  that  Federal  programs  neglect  to  use  grass- 
roots solutions  to  this  problem*      ^  ^  - 

The  most  difficult  off -rose  rvation  service  is  health  care.  Physical 
requirements  for  facilities  and  fiscal  requirements  for  i>ersonnel  make 
it  difficult  for  the  nrban  center  to  attempt  primarv  care^  let  alone  the 
specialized  therapeutic  services  that^ Indians  ne^5.  'iTiough  Pnblic  Law 
94  437,  titled  indicated  the  Government's  recognition  of  the  problem, 
it  set  up  criteria  for  assistance  that  are  difficult  to  fulfill. 
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,    Tlie  law  states  that  an  urban  center  must  ^^-det ermine  the  Indian 
population  vrhich  are  or  could  be  recipients  of  health  referral  or  care 
^'^       services  .  •  J'  and  "identify  gaps  between  unmet liealth  needs  of  urban 
^  TT^din^T^c;  and  the  resources  available  to  meet  such  needs."  The  problem, 
of  course,  is  the  migratory  patterns  of  urban  Indians  who,  defeated  by 
the  lack  of  opportunities  availably  to  them  in  either  reservations  or 
^cities,  often  move  back  aifd  forth  from  reservation  to  ui-ban  centers 
'    -Because  jx^pulatron  determinations  are  the  basis  upon  which  aid  is 

-  provided  J  urbah  J  A>?ians  are  once  again  short  changed* 

coiM^rcn.^Ti^  a>?t>  cors^Trs-TriN-G  s^nviCES  rs-  istetw  Ti^sx^utoyrs^E:^^^ 

'  S  Tperhaps  the  most  important  contribution  of  the  urban  centers.  ^ 
the  Indian  living  in  cities  has  been  a  psychological  one.  Haying  left 
the  tribal  community,  and  often, ctheir  families,  Indians  feel  isolation 
and  loneliness.  .They  developed*' these  centers  as  places  where  such 
needs  are  partly  satisfied  and  where  they  can  Join  together  in  social 
.gatherings  that^ substitute  for  the  personal  security  of  the  reservat^n*^ 
&ome  of  the  centers  have  evolved  from  y:ery  small  groups  organized^for 
^  "  ,  recreational  purposes  into  mijiti  faceted  operations  capable  of  ^sustain- 
ing  progKuns  in  education  and  vocational  trainings  defense  of  tenant 
rights  against  unscrupulous  landlords/  counseling.  Various  kinds  of 
entertainment  and  the  provision  of  emer^ncy  relief.  There  can  be 
no  doubt  that  these  Indian  service  and  cultural  organizations  ifre  a 
fiirnly  based  and  creative  response  to  Indian  problems. 

The  Indian  service  centers  present  an  ambitious .  range  of  services 
and.bbjectives-  ^        •  J 

Unfortunately,  they  must -rely  on  donations  and  volunteer  work. 
Moreover,  l^ders  who  operate  these  centers  are  often  volunteers  jSiiid 
usually  overworked.  They  serve  out  of  a  feeling  of  responsibility 
'to  the  Indian  community^  TVhile  this  is  one  of  the  dynamic  and  in- 
spiring aspects  of  the  development  nf  urban  centers,  it  has  an  un- 
fortunate long-term  effect  in  that  there,  are  necessarily  frequent 
changes  in  leadership.  While  individual  centers  may  expand  or  col- 
lapse, it  is  important  to  realise  that  the  majority  of  urban  centers 
have  provided,  and  are  continuing*  to  prox^ide,  valuable  services  to 
people^  who  are  inadequately  assisted  through  other  channels,  More- 
over, "Ehey  provide  these  services  without  usurpiiig  the  relationship 
of  the  individual  Indian  to  his  tribe^  The  centers  strengthen  the  urban 
Indian's  ties  to  his  cultural  heritao^e  by  providing  necessary  facilities 
and  services  within  an  Indian  settin^r.  These  organizations  reinforce, 
rather  than  destroy,  Indians'  identification  with  their  tribes  and  their 
heritage.  '  \  ^ 

Because  of  the  broadbased;  highly  sensitive  services  these  urban, 
centers  provide,  the  Commission  believes  that  their  role  in  assisting 
Indians. should  be  strengtheh€?d  with  trained  staff  and  money.  Tlie 

-  Federal  Government  should  realize  that*  urban  centers,  created 
seperately  and  directed  by  Indians  themselves,  are  an  effective  instru- 
ment for*^ reaching  the  .Government's  goals  of  assisting' urban  Indians. 

Indian  centers  suffer  from  a  lack  of  manageirTent  information  and 
procedural  standards,  Xrike  their  reservarion-basod  counterparts,  ti^bal 
govemmentSj^they  are  often  expected  to  know  the  rules  when  they  do- 
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not  tiave  titiem  and  to  -live  up  to  unexplained  standards.  Provision  of 
data  on.  ^rays  to  effectively  organize  and  manage  the  delivery  of 
liuman.  services  would  be  of  great  assistance  in  enriching  the  role  for 

urban  cente'rs-  •  *^ 

Fiscal'  and  management  assistance  is  necessary  if  these  cejicers  are 
to"  provide  the  kind  of  service  that  will  enabled  their  people  to  live  ' 
productive  lives.  This  assistance  should  be  administered  m  several 

^     [fci  emplovment.  the  most  expedient  way  to  provide  assistance  is  to 
'build  on  the  philosophy  of  Indians  operating'  Indian  programs.  This 
would  entail  turning  over  BIA.  Employment  Assistance  Offices  and 
their  programs  to  urban  centers.  . 

Furthermore,  it  would  provide  an  administrative  base  necessary  for 
an  urban  assistance  program.  Administration  could  be  carried  out 
by  existing  urban  Indian  centers  in  close  cooperation  with  tribal 
governments.  ^  *  .   ,         ^  . 

The  Commission  devoted  a  great  deal  of  time  to  study mg  this 
alternative.  I^art  of  the  study  involved  contacting  urban  center>direc- 
tors,  Wliile  many  directors 'felt  the  centers  could  administer  funds 
the  best,  thev  acknowledged  that  tribal  governments  should  Juso  play 
an  important  role.  As  these  governments  stabilize  politically  and  econ^ 
omically,  they  could  be  practical  mechanisms  for  managing  funds  ^ 
for  their  own  membership-  - 

Manv  programs  now  directly  administered  by  Federal,  State,  or 
local  governments  are  often  contracted  out  to  private  or  public  or- 
ganizations* These  are  contract  awards  for  urban  services  which  would 
not  be  otheirwise  allocated  to  Indian  tribes.  Urban -Indian  ^rs^niza- 
tions,  however,  are  frequently  discriminated  agaimsr  in  these  ^^nds  of 
situations,  ^nd  private  non -Indian  contractors  l:>enefit  from  contract 
opportunities  which  should  properly  be  delegated  to  Indian  profes- 
sional people-  Indian  service  centers,  once  given  xhe  opportunity  and 
clear  identification  of  the  obligations  that  go  with  it,  are  very  capable 
in  hiring  professionally  qualified  personnel. 

IiECo:M3rE^ci>-.vTio>rs 

iPTie  C oTTfjinission  T^ecomm^nds  that  t  " 

1.  The  executive  branch  of  the  Federal  Government  conduct  a  de- 
tailed examination  of  assistance  programs  and  need  areas  that  would 
be  most  expeditiously  administered  by  tribal  governments.  - 

2.  The  executive  branch  provide  for  the  delivery  of  services  to  off- 
.reservation  Indians  consistent  with  the  Federal*  obligation  to « all 
Indians-  Accordingly,  Congress  recommend  that  the  ^executive  branch 
delix-er  appropriate"  services  when   feasible  through  urban  Indian 
centers- 

3^  The  executive  branch  provide  financial  support  for  Indian  centers 
in  urban  areas.  This  could  be  expedited  by  turning  over  BIA  Employ- 
ment Assistance  Offices  and  other  Federal  contracting  opportunities  ^ 
to  urban  service  centers;  and  delega^in;r  Federal  doinesLic  assistance^ 
dollars  directly  to  urban  centers  ori  a  fair  per  capita  share  basis. 

02— as5 — 77  ^20  - 
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4*  The  executive  brancli  consider  the^  placement  of  Federal  funds 
-targeted  for  urban  Indians  under  an  Urban  Indian  Office  as  a 
of  tiieir . -cojisiderations  -for-  the  Consolidated  Independent  Indian 
Agency^ 

5.  The  "Federal  agency  funding  such  urban  center  or  centers  deter- 
mine the  actual  representation  of  sucH  center  or  centers  according  to 
a  process  of  membership  certified  to  the  agency, 

EI>TJCATIO>r  r_ 

6.  The  executive  branch  mandate  that  urban  centers  receive  :^ 

Specific  consideration  for  the  receipt  of  Johnson-O'^Xalley 
funds ; 

Technical  assistance  and  orientation  in  programing^  budgetings 
^     regulations^  and-  funding  programs ; 

"  Specific  roles  irt  program  and-  ;policy  formation  in  curriculiun 
development  for  teaching-,  and  administrative  staff  hiring  for 
schools  with  Indian  children ; 

Funding  for  administrative  and  program  costs* 

uorrsx>7G 

S.  The  executive  oriinch  mandate  that  tirban  Indian  centei-s  be  sup- 
ported to  provide  ^  ,  ;  . 

-A.  real  estate  cleariiighou.se  to  provide  information  on  available 
living  quarters  :  - 

Consumer  education  programs  in  the  areas  of  credit  procedures, 
lease  information^  and  general  advice  on  moving  from  the  reser- 
vation tp  an  urban  area.; 

Grants  for  initial  moving  costs,  immediate  support,  rent  sup- 
plements*  housing  improvements:  and 

The  Bureau*of  Indian  jVff airs  reestablish  the  program  formerly 
funded  providingi  oqtiity  grants  for  downpayments  to  urban>-In- 
diajis  "u-ho  have  lived  in  the  citv  for  more  than  2  vears. 

9,  The  executiw  branch  mandate  that  ai>propriate  action  be  taken 
to- provide  urban  Indians  with  liealth  care  facilitie.s  by  providing  the 
urban  Indian  center  with  f  tmds  to  : 

^Vdminister  Indian  health  care  programs: 
I^rovide  information  for  health  care  ; 
Contract  for  Indian  health  care : 
'  Establish  health  educational  programs ; 
Establish  health. care  programs  on  its  premises;  and 
Act  as  a  monitor  for  funds  designated  for  urban  Indian  health 
care^ 


» Tbe«e  rua<ia  are  presently  provided  to  tlie  Bureau  of  Indian  -Affairs  for  the  same 
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CliAPTER  TE>s^ 
TERMINATED  INDIANS 

Tbe  process  <>f  texmination  and  tbe  effects  of  tlie  poHcy  during  t&e>  last  20 
,.J*2^,.f^J^f^f^^  ^  Quarters  as  disastrous.  Z-iteratnre  and  testimony 

jgatliered  by  the  Commission  are  replete  with  individual  and  tribal  stories  ^ 
^c^eme  bardsMp.  Many  observers  ixave  commented  tbat  termination  transferred 
JOiman  people  feom  a  dc  jure  trust  relationsiiip  'vvith  tbe  Federal  Covemment  to  a 
^  facto  dependency  on  the  public  welfare  system. 
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chapter  ten       .  " 

_  •  l3irrROi>X7o:pio.v 

The  F«ieral  Goveroment's  most  caUoas  treatment  of  Ameri^p. 
Iiidians  duiink  this  century  flared,  during  the  1950's  and  19^  «.  At  this 
tirne,  there  wS«n  arrant  attempt  by  the  United  States  to  di  savow  its 
resfeoo^ilities  to  approximately  100  tribes  through  legislation  known, 
as  ^termination,  policy."  The  process  and  effects  of  terminafaon  were 
so  disastrous  that  the  policy  was^iiscarded,  but  the  period  undermmea 
liidian  faith  in  the  United  States  and  farmed  Indian  su^icions  ana 
resentment  of  the  Federalbureaucracy.  :   ^  j. 

^  JEHiHTTg  this  period  of  "termination  policy,"  the  United  States  essen- 
tiallv  taied  to  Stminish,  and  sometimes  end,  its  special  relationship  to 
Indian -tnbes  by  shifting  the  financial  cost  to  the  public  welfare 
srystems  of  several  States.  *     *  .    ^-r  j-  t 

More  than  11,500  Iiidian  people  and  IV2  million  acres  of  Indian  land 
^^^m^ffected.  Termination  became  an  open  invitation  to  private  enter- 
pnS^to  emloit  the  land  and  resources  of  100  tnbes.  Public  ^ction 
Icainst  this  policy  and  its  effects  finally  impelled  Presid^t  Richard 
^^^OTL  ^  remind  Congress  in  1970  that  "the  special  relationship  be- 
tween liidian  tribes  and  the  Federal  Government  continues  to  carry 
immense  moral  and  legal  force."  "President  ISTixon  concluded,  'to  ter- 
minate this  relationship  would  be  no  more  appropriate  than  to  termi- 

itate  the  citizenship  ri^ts  of  any  other  American.  ^  *^_«^c=w 

This  «hort-lived  poHcy,  triggered  by  pressures  of  private  "^tere^ 

^eeldnff  to  acqxdre  Indian  lands,  was  initiated  with  little  concern  tor 
the'wSi-being  of  the  affected  tribes.  The  legislation  implementing  the 
policy  was  debated  in  perfunctory  fasliioh.  Termmation  was  forcea 
upon  Indians  who  did  not  understand  its  purposes  and  could  not  pre- 

-  In  retrospect,  it  is  impossible  to  assign  one  l^eason  for  this  ©ra^^ 
Federal-Indian  relations.  Several  explanations  were  offered  at  ttie 

1.  The  notion  that  relatively  well-off  tribes  did  not  need  a 
special  relationship  to  the  United  States  Government      _■  . 

2.  The  notion  that  the  way  to  relieve  poverty  among  Indians 
was  to  integrate  them  into  American  Society. 

3.  The -mounting  Indian  and  congressional  disfavor  concerning 
— — ~±he~qperutIons~or  Llie-Bufeau-of-Indian^Affairs.  — 


4.  Increasing  concern  over  the_ undefined  law  and  order  juris- 
diction on  or  near  Indian  reservations.  _  '     .  , 

5.  .The  "desire  of  non-Indian  interests  to  obtain"  commercially 
valuable  tribal  lands. 
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6.  Tho  desire  of  tiie  Federal  Govemraent  to  sliift  its  service 
"burden''  to  the  States, ,  a  part  of  the  drive  to  reduce  *"big 
govemmeTvL*'  ^ 

Technically termination -refers  to  IS  le^^islative  acts  Tvhich  estab- 
lished aiithorization  procedures  for  cessation  of  the  Federal-Indian 
relationship  with  respect  to  particular  tribes.  ^lost  of  these  tribes  were 
relatively  small-  For  example^  3T  California  rancherias  had  an  aver- 
age of  30  members.  jS^ot  all  tribes  scheduled  for  termination  were 
actually  terminated-  -A*  serious  question  cuirently  exists  whether  ter- 
mination of  the  rancherias  was  carried  out  legally.  If  not,  substantial 
legal  liability  rests  with  the  United  States.  Bui;  there  were  several 
lai*ge  tribes  terminated:  the  ^Menominee  for  example,  had  more  than 
3,000  persons  and  owned  233,000  acres  of  land. 

Termination,  as  Federal  policy,  has  been  officially  rejected.  One 
tribe  has  been  restored*  But  a  number  of  terminated  tribes  remain  as 
dramatic  witnesses  to  the'  slowness  of  current  policies  of 
self-determination* 

Jl  Decade  o:f  Bitteh  Co:ntro\te:rsx 

For  a  proper  understanding  of  termination^^  it  is  essential  to  view 
it  historically  in  the  context  of  Indian  policy,  not  as  an  isolstted  aber- 
ration.  Similarly,  termination  should  not  be  analyzed  merely  as  a 
series  of  separate  acts  altering-  the  status  of  specific  tribes  or  groups  of 
Indians.  Rather,  it  was  a  plamied  and  comprehensively  carried  out 
national  policy,  interweaving  various  Biireau  of  Indian  Affairs 
policies  and  congressional  actions.  Xhe  total  termination  pro*^am  in- 
cluded :  Assumptions  of  State  civil  and  criminal  jurisdiction  over 
Indians  imder  P^ublic  Law  S3— 2SO;  elimination  of  laws  applicable  only 
to  Indians;  relocation  to  the  cities:  transfer  of  responsibilities  for 
education  from  the  tribes  and  the  Federal  Goverament  to  the  States; 
various  specific  legislative  withdrawals  of  Federal  reponsibility. 
Viewed  from  this  perspective,  termination  amounted  to  a  fimda- 
mental  social  restimcturing  never  witnessed  before  or  since  in  Federal^ 
Indian  policy. 

Xermmation,  a  term  with  emotional  overtones,"  precipitated  a 
decade  of  bitter  controversy  in  the  field  of  Indian  affairs.  It  was 
denounced  by  some  as  vicious  racist  ^  wiiile  championed  by  others  as 
the" flowering  of  democracy  and  j^i-^tice^** 

In.  large  part,  the  termination  era,  derived  its  strength  from  the 
century-old  desire  to  ^^^ssimilate'"  Indians.  The  political  development 
of  a  Federal  policy  of  assimilation  was  twofold.  First,  and  most  im- 

i  An  excellent  and  concise  description  of  the  passage  of  tlie  termination  leirlslittlon  and 
the  bt«tory  precedlntr  It  (from  Trhlch  mucH  of  tlils  section  1>*  extractecl)  *1«  contained- In 
Task  Force  Xo.  lO.  fcial  report.  19T0»  by  task  force  consultant  Ch*arle»  Wilkinson* 
entitled  "Xhe  T»as««i^e  of  the  XerminatlOn  X-e^*<Iat1on'*.  p.  1<52T  ;  al^a  Jtcc  Gary  OrSeld* 
Study  of  the  Xerminatlon  I»ollcy",  I>eii^r,  multllltlied  by  National  Coa*rress  of  American- 
lndian£(  (  no  date) .  ^ 

**'rerrai nation",  witli  Jts  omSnons  tone  of  finality »  apparently  dox-oTopr^       n-n  nitr>wnf*t^^^  ^ 
■to  tile  even  more  slnister-soundinp  term*  "liquidation".  Sec  hearinsrsi  on  S.  rot#* 
Jnjra,   Wii^n  .'^termination"   trained    exclusive   currency   in   ofliciai./circlcs- it .  wa^s  ofteax. 
exchanced  for  the  fomaw  expression  by  Indians  and  others,  dei^pite  Bureau  protestations 
that  the  two  temriH  -were  not  the  same.       similarly  unfortunate  use  of  termlnolo^rv  was  ttie  - 
name  erf  von  to  the  relocation  pro^rram,  Xotes  75— 86  and  accompanvinsr  text,  infra,  i^cc 
K-  Burnett e^  Xhe  Ko^d  to  Wounded  Knee-  IT  <1074>   f hereijiaf ter  cIteJl  as  Burnet te>.  , 
_  *  Id.,  at  IC— IT.  See  jrenerally.  Cohen.  *'Xh^  Erosion  of  Indian  R!*?bts."  1050— lO^'n  : 
Case  Stndy  in  Bureaucracy/'  G2  Tale  l^J^JM^S  (10595)   (hereinafter  cited  as  Cohen,  -Ero- 
sion of  Indian  Bi;rht£i>, 

e.g--^  Watklns.  X**rminatIon  of  IPederal  Supervision  of  Tnrifans.  311  ^'Annals  of  the 
American  -icademy  of  Political  ajod  Social  S<rleace*%  4T  (lOoT)  ( h*?relnarter  cited  as 
Watklns).  ^ 
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^povtant^  there  T\'as  nnre^enting  pressure  f  rom  homesteaders,  railroads-, 
ranchers,  power  companies  and  other  acquisitive  Americans,  These 
interests  a^tated  for  the  removal  of -restrictions  on  occupancy  of 
Xndian  lands*  Second,  there  was  a  feeling  of  generosity^or  obli^tion 
to  tlie  Indians,  injspired  by  moral  and  ethical  valne:^ — or  cruilt— to 
help  them  obtain  the  presumed  benefits  of  non-Indian  civilisation* 
(Varioiis  components  of  this  x>Iii]<^i50i:>hy.  such^as  the  AlTotment  Acts 
and  the  use  of  education  as  a  policy  tool,  have  been  traced  in  other 
<5hapters  of  this  report.*) 

Assi>£ii^\Tio>r  CoT:7>rxii:nrnontrcxi\':E: 

The  culture  of  one  people  cannot  he  legislated  by  another.  The 
reservation  system  was  postulated  as  the  modem  alternative  to  com- 
plete assimilation,  but  clearly  produced  strong  feelings  of  dependency 
xmd  helplessness  among  Indians.  Assimilation  liad  seemed  a  simple 
and  humane  expedient  to  its  supi:>orrers.  But  assimilation  policies 
led  to  negative  results  for  Indians,  including  the  loss  of  tribal  lands, 
the  frustration  *of  Indian  self-realization  and  the  reinforcement  of 
Indian  alienation.  That  it  produced  dire  consequences  for  IKederal 
policy  was  also  undeniable.  In  spite  of  the  fact  that  the  policy,  was 
oased  on  "-jrood**  intentions,  it  failed  becatise  it  did  not  account  for 
Indians'  intentions. 

This  policy  problem  resulted  because  non-Indian  society,  even  those 
people  who  were  ^'sensitive"'  to  Indian  issiie^=,^did  not  understand  or 
could  not  face  the  genuine  causes  of  Indian  cU^privation-'^fany  viewed 
the  j^ersistent  7>overty  prevalent  on  reservations  as  an  indication  of  the 
reservation  system^s*^  inadequacy-.  They  construed  the  special^  legal 
status  of  the  Indians,  wliich  the  reservations  represented,  as  manif esta-^ 
tions  of  i^oor  Federal  policy.  The  fact  that  reservations  were  often 
Indian  homelands  they  liad  reserved  to  themselves  was  often  over- 
looked, as  was  tlte  history  of  the  development  of  Indian  rights.  I5y  the 
l<)50*s  the  special  Fetleral-Indian  relationship  was  viewed  the  oh- 
sta^e.to  Indian  advaiicement,  not  as  a  means  for  advancement.  The 
]Bureau  of  Indian' Affaii-s  was  similarly  seen,  by  that  time,  as  simply 
anothex'liseless  and  wasteful  Federal  agency, 

Suprisingly.  support  for  a5^^imilation  continued  through  a  period 
of-Federal  STipT>ort.  of  tribal  se-f-<letcrininaiion.  The  Indian  Reorgani^ 
zation  Act  of  lOo-t  hius  been  viev/ed  as  a  major  turning  point  in  Fed- 
eral-Indian relations.  It  di<l.  indeed,  halt  some  of  the  morc^  per\-asive 
components  of  assimilation,  such  as  allotment*  The  IK  A.  howe\'er,  was 
net  a  total  rejection  of  tlie  assimilation  doctrine,  hut  rather  a  modifica- 
tion of  it.  In  faf*t.  its  supporters  defended  th.e  IKA  on  the  basis  of 
assimilation",  saying  its  purpose  was  "to  assimilate  the  Indian  by  let- 
ting him  use  his  own.  culture  as  a  springboard  for  i integration,''  After 


« TV.  Krophy  and  S.  Aborle.  ThO'  IndL'in?5,  Aincr tea's  TTnfinlsTind  'nn*itn'*s«;.  l^lt  fiono^, 
ffCfT  r'^port  of  tho  Com  mitt  e*»  on  Tndlun  AfTitlrs  to  the  Commission  on  OrCTnl^^nrion  of  tTk^ 
3^x**cntlvo  HraTK*!!  of  tlic  Oov*»mment,  T2— 72  f  mlm**oirrapbed*  Oct.  in  TvT**r.  "VTork 

I»np»*r."  nt  Ul— n.  nr.  nnd  Tvlnr.  "rii>*r<»ry."  ;tt  l5:>--ir.n.  ti.  2  :         *tli<r^.       Wr^slf^y.  **Xrihnl 
S*»lf-Governmen^t  U/ider  IltA."  in  K*»lly.  "Twenty  Y<*nr  Ur^ord."  nt  Soc  nlso.   "-Com-  ' 

mission  on  the  Rifflitn.  I-ib^rtlen  and  KcMponsibilltics  of  tlic  Am<*rlcan  Indian.  A  I*ro?rram 
for  Indian  Citlrens*'^  (January  lOGl  >  : 

"WTiile  the  six  termination  laws  enact«Ml  In  10n4  ompha!=I:^ed  thp'ir  pnrposo-  r\t  o^nulns' 
P*<*d**Ml  S'nperx'lsion  ov^yr  Indian  property  and  t^rmlnn tins:  th<^  s**rT"lo<^**  fiirnislr**!  Tndian*< 
l>y  the  TT*S-  beoau.se  they  are  Indians,  they,  in  fact,  abolished  the  home- rule  *rt>vernrnent<i  of 
the  Klamath.  Menominee.  Pal;ite,  and  other  tribes,  forced  the  f^nle  of  Innre  amounts  of  Tnnd. 
Incindlnc:  forert  area?i,  of  the  Klamath  Tribe^  and  made  both  tribal  and  allotted  mist  land 
taxable  by  the  Htates."  _ 
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"Word  War  II,  the  IRA  came  imder  heavy  fire  as  "communistic*'  smJ. 
"antireligionistic,"  so  cultural  assimilation  by  tribal  self-determina- 
tion was  soon  dropped  from  Federal-Indian  pK>lioy  direetions. 

C03CGIEESS   CItmCAX.  OF  BIA 

Both  Houses  of  Congress  conducted  critical  investigations  of  Indian 
Affairs  in  the  late  1920's '  through  the  '40-s.  They  were  extremely 
critical  of  the  administrative  cost  of  the  BIA  and  its  slow  progress 
coward  achieving  assimilation-  In  1947  the  Commissioner  of  Indian 
Affairs  was  ordered  by  the  Senate  to  enumerate  -ways  to  eliminate  BIA 
services  in  an  effort  to  reduce  the  Federal  bureaucracy,  generally.  . 

The  Commissioner  listed  four  criteria  for  Congress  to  consider  m 
halting  BIA  services  to  tribes:  (1)  Degrei*  of  acculturation:  (2)  eco-. 
nomic  resources  and  conditions  of  tribes;  (3)  vriilingness  of  the  tnbe 
to  be  relieved  of  Federal  control;  and  (4)  willingness  of  the  State  to 
assume  jurisdiction.'  -  "     -  ^ 

Those  criteria  later  were  used  as  indicators  of  tribal  readiness  for 
assimila;tion-  By  the  late  1940's,  congressional  pressure  forced  the  BIA 
tx)  begin  developing  programs  oriented  to  the  "eventual  discharge  of 
Federal  Government's  obligation.'-  In  the  1947  legislative  session*  13^ 
private  bills'  were  introduced  to  direct  the  issuance  of  fee  patents  on 
individual  trust.  Thirteen  other  bills  were  introduced  to  provide- for 
Indian  "emancipation"  and  the  liquidation  of  tribal  trust  property. 
All  of  these  actions  shared  a  common  impulse  to  relieve  the  Federal 
Treasury  of  the  mounting  costs  of  government.  The  cost  of  adminis- 
tering iSidian  affairs,  although  miniscule  in  i-elation  to  other  activities 
of  government,  invited  drastic  budget  and  program  reductions  since 
Indians  generally  lacked  political  influence.  As  it  t timed  out,  however, 
Indians  were  not  willing  to  sec  their  living  conditions  reduced  below 
the  low  level  they  had  already  reached-  Tribes  like  the  "Klamath  and 
the  Menominee,  although  relatively=rich  in  i-esources,  opp<Ked  the  idea 
of  seeing  the  abrogation  of  their  treaty  guarantees  against  further 
alienation  of  their  resources.  The  response  to  this  often-expressed 
Indian  resistance  was  increased  congressional  insistence  on  termina- 
tion, led  bv  Senator  Watkins  of  TJtali. 

The  Hoover  Commission's  Beport  on  Indian  Affairs  *  in  194^ 
blithely  recommended  '^complete  integration"  of  Indians  "into  the 
mass  o'f  the  population  as  full  taxpaying  citizeps." 

In  1951,  Dillon  IMyer.  then  BIA  Commis^sioner,  vigtKrously  pursued 
the  Hoover  Ccwnroission's  direction  and  defined  the  airency's  goals  as  r 
<1)  Improvement  of  Indian  s>tandards,of  living  and  (2)  "Step  bv  step 
transfer  of  Indian  bureau  functions"'  away  from  the  Bureau.  Thes** 
objectives  were  to^be  accomplished  tlirough ''citizenshiD  participation"^ 
by  individual  Indians  and  "redefinition  of  the  status"  of  Indians  by 
termination  of  the  Federal  trusteeship  and  of  tribalism  itself.  It  Was 
envisioned-that._the.JBIA-.woiild induce  the  "cooperation  of  persons  of 
Indian  descent''  in  "the  present  day  economic  development  of  this 
country."* 

TS*»nrf»eM  on  S.  "Re^.  41  before  tbe  S;j»nate  Conimlttf*-  on  Civil  fiervlce.  SOtb  Cons.,  Jftt 

*  Coinml*«Rlon*  on  Orstmlrntlaii  of  th<*^  Executive  Branclx  of  GovernmcTit.  Indian  AlfairK. 
&  r»»nort  to  Conjrre««  fMjir,  11M9>. 

»  1051  Coxnmlfw^loaer  of  Indian  Affairs  Annual  Report  at  353. 
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Tlie  capstone  of  tho  tenniiiation  policy  was  irouse  Concurrent  Ee- 
solutioii  108.^''  declaring  termination  the  official  con^ressiomxl  i>ohcy- 
Certain  tribes  were  singled  out  in  the  resolution  for  immediate  termi- 
n&tion.  In  O  subsequent  years,  13  additional  termination  statutes  wei-e 
enacted.  These  actions  "Were  not-  as  noted,  isolated  phenomena  but 
had  their  roots  in  the  idea  that  Indians  could  bo  coerced  to  :vssimilutc 
into  the  mainstream  of  non-Indian  society  and  Indian  lands  could  be 
released  for  sale  to  non-Indians.  This  policy  did  not  always  arise  fron^ 
selfish  motives:  it  was  often  defended  m  the  name  of  "^freedom''  for  the 
-American  Indian* 

SPECIKIC   TKIBHS  AKFECXKO 

The  following  chart  indicates  in  chronological  order  the  various  ter- 
mination acts*  groups  alfcKrted  and  elTective  dates  of  termination : 


Gnaup 


Number 


Acres  State 


Authofi2in£  statute  <date> 


Effective 
date 


itonocnime    3.  270  233,  8S1 

Klamath..-  ^-  2,133  862,662 

Western  Oreaoff'---.  ----  2.08L:  2,158 

Alabema-Coushatta   -*50  3, 200 

Mixed-blood  Utes. ,  _   490  211.  430 

Southern  Piiute...   232  42, 839 

Lower  Lake  racjcheria....   jC;>  140 

Wyandotte    584  94 

.  PMne    466  0 

Ottawa  _  _   630  0 

Coyote  Valley  rancherta   (->  100 

California  Ranchcria  Act  K   1. 107  4,  317 

Catawtka    631  834 

Pooca    422  834 


Wisconsin  68  Stat 

Ore£on^  58  Stat. 

 do  68  Stat, 

Texas   68  Stat, 

Utah   -  68Stat- 

 do  68  Stat. 

California  70  Stat. 

Oklahoma  70  StaL 

 do  70  Stat. 

 do  70  Stat. 

w^Cahfornia  71  Stat, 

 do  72  Stat. 

South  Carolina-.  73  StaL 
Nehraska  76  Stat. 


250  a954)   1961 

7l8a954>   1961 

724(1954)   1956 

768<19S4>   X95S 

86S<1954>   1961 

1099  0954)."   1957 

5S<1954)   1956 

893  0956)   1959 

937C1956)   1959 

963  a95G>   1959 

283  (1957)   1957 

619  <1958>   ^561-70 

592<1959>   1962 

429(1962)   1966 


'  61  tribes  and  bands;  fisuies  listed  are  auresates. 
^  Unknown. 

>  37  to  38  rancher ias;  figures  listed  are  aMregates, 

A  XTxicjTL'K  Kkl-vxioxsii  ii»  KxnKn 

Althou^jh  tlierc  were  difference.^  in  the  various  Torminatiort^^cts- 
the  policy  liacl  a  similar  impaet  on  a  number  of  tribes.  First  of  all, 
land,  was'^jrenerally  removed  from  trust  and  often  sold  and  assets  were 
distributed  to  tribal  inembei-s.  Termination  did  not  affect^  certain 
treaty -based  ri^^lits  such  as  hunting::  and  fishing.  But  for  the  most  part, 
the  *^spe<-iar*  and  "unique"'  rehitionship  betAveen  the  tribes  and  the 
United  States  ^vas  ended.  Tribal  inembei-s  were  subject  to  all  state 
laws  and  were  ineli^^ible  for  Federal  ••Indian**  services.  The  wise  poli- 
cies which  had  been  develojied  in  Indian  affairs  over  2  centuries  and 
which  i-eco^rnized  tlie  special  nature  of  Indijin  problems  were  negated 
by  termination  policy,  in  the  selected  sitxuitions  where  termination 
wa^  carried  out. 

The  i>rocess  of  termination  and  tho  etfects  of  the  policy  during-  the 
lost  !20've,ai*s  are  regarded  in  many  <niaiTei's  as  disastrous,  Litci-atriro 
imd.  testimony  gitthertnl  by  the  Commission  are  replete  with  Individ- 
ual ami  tribal  stories  of  extreme  hai'dshij^.^-  ;^^any  obst^rvers  have  com- 


H-  Con-  Res.  lOS.  R3a  Confr,.  1st  iieswi.  ^    ,  «  .      ,  *  ^* 

"  AII*RC  report  ot  Task  force  on  TermSnatod  and  Non-Fedornlly  R<*co;riii3'-c<l  Indians,  at 

^^^^^^  e.c  Afenomine^  Trihc  v.  C5r..  r^Ol  XT.S.  404  riJ>OS)  and  ICimhall  v,  Caltai^nm^  -iS^ 
M  (Oth  Ar-  ld74>.  cert,  aeixictl,        tJ.S.  lOlO  <ia74>. 
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mented.  tliat  termination  transferred  Indian  people  from  a  de  jure 
trust  relationship  \^tH  the  Federal  Govemincnt  to  a  de  facto  de- 
pendencv  on  the  public  \velf  are  system*^^  - 

The  Commission's  Task  Force  on  Terminated  and  Xon-Fedemlly^ 
Kecoj^ized  Indians^  ^•ei>ortod  tribal  members  did  not  ftilly under- 
stand the  implications  of  termination  and  that  oppressive  tactics  were 
utilized  by  the  BIA  to  secure  ti-ibal  conscjit  for  termination*  Substan- 
tra.1  questions — and  liti^ration— ^have  been  raised  concerning  the  man- 
as^EQent  of  the  economic  assets  of  the  affected  Lribcs.  particularly  the 
iClamath  Tribe* 

-A.  significant  issne  has  been  rttised  vrhother  termination  lesrally  oc- 
cuxred  for  sevcral  California  raiichorias  beeatiso  of  the  Fv^lcml  Oov-- 
emment's  failure  to  follow  stivtutorily  mandatt.-d  pror-odures,  Alfhouirh 
there  is  5;ome  opinion  to  the  effect  that  sncli  statutory  noncompijnnce 
does  not  invalidate  ten:tiination  in  particular  sit  r*  at  ions  J"*  the  dominant 
view  and  the  proper  le<?al  intet"X>retation  is  that  such  noncomj>liance . 
invalidates  termination  and  that  alle^odly  terminated  Indians  are 
actually  still  eligible  for  ••special"*  Tntlinn  sorvircs,^'* 

This  question  of  noncompliance  v/ith  sratnrorv'  procedures  raises 
additional  legal  issues,  including  the  ]>otential  liability  of  the  United 
States  for  unlawful  termination  and  potential  court  action  to  set  aside 
termination  in  partir-ular  cases.  Tt  was  the  opinion  of  Tieid  Chambers, 
then  the  Associate  Solicitor,  Division  of  Tndiau  Affairs,  that  such 
suits  ^Svill  almost  surely  succeed/^ 

FKOKii-VL  CrovEnN'^iK^-x  Tw-r:i'L  i>i-\'rKS  TKi:^ti>rAT70N' 

Apart  from  the  fa'-tuah  human,  and  legal  impacts  of  termination^ 
anv  of  wliich  are  snfilcient  grounds  to  repnrliate  tliat  era  in  Federal- 
Indian  relations*  tliere  is  another  overridinir  rationale  for  refecting 
termination  and  its  antecedent  philosophy  of  assimilation :  Such  poli- 
cies are  in  direct  conflict  with  the  rights  of  Indian  tribes  to  irvive  v.^- 
distinct  culture  and  i>olitical  communities. 

The  Federal  Ooveimment  has  gone  far  in  the  l^^t  decade  tf»  repudiate 
termination.  Congress  restored  tlie  Menominee  Tribe  in  2i*7:>^"  and 
passed  the  Indian  Self-r>etermination  ami  Kducation  Assi::it ;uu-n  Act 
in  1975.^^  Both  Acts  are  regarded  as  rojections  of  termination 
philosophv. 

In  1970^  President  Ricliard  Xixon.  aflirniing  a  trend  that  began  in 
the  previous  administration,  a:inoinK-t'tl  that  ofEieial  Federal  policy 
would  be  Indian  self-determination.  The  rea-ons  for  rejecting  termina- 
tion are  particularly  pertinent : 

Tills  policy  of  forced  termination  is  \^'ron;r.  in  my  3"<^;?nioiit.  for  a  nnmber 'of 
reason??.  Kirst.  tbe  p^emis€^s  on  whit-ti  it  rosts  are  wronir.  Terminati^in  impUes 
tliat  tbe  Federal  Government  has  taken  on  a  truisteesliii)  respc»nsibxlity  for  Indian 


"Marton^         **ATnor5mn  Tr  linn  O'^vornm^nt  In  t^io  Kof]*»mi  Syfstcm.  Inlif*rriit  Itiprht  or 

M<>mnrandam  of  Apr.  15.  1976,  from  Rc;rlonal  Solicitor.  Sacrani**nto  f  Dopartmont  of 
tbe  Interior^  to  Antlft  Herire*  Special  Afisilntaiit  to  the  Solicitor,  "Recommendations ^ re 
Jone        1075  Memorandum  concern Injr  Rancbprl^a  Act."  ,  .         ^  ^  , 

»  Memorandum  of  Aiijnmt  srs*  lOT*>,  from  Associate  Solicitor*  Division  of  Tnalan  Affairs 
to  f^olleltor^  I>»pt,  of  the  Interior,  ••California  RancUerla  Act.** 

M  IbUi.,  at:  22. 

"25  TT.S.C.  wc-  903  fsiipp.  lOTH^. 

»l>iiMlc  I-aw  ii3-038.  SS  Stat.  2203  ClOTS).       ^                 „   ^                               r.^  * 
"  I^esldent  >*lxoii*s  July  S,              measa^re  to  Con^rroiis,  H.  r>oc-  No.  OT— rTG,^,  l>lst  Con?r*. 
2d  sess,    _  .  -  -   —  —   
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^zxxmonitles  as  an  act  of  senevosity  toward  a  disadvantagod  people  and  tb&t  it 
fberefore  discontinne  tJbds  responsibility  on  a  unilateral  bas^s*  wlienever  xt 
tfee^  fit-  Bnt  tlie  unique  status  x>f  Indian  tribes  does  not^rest  on  any  premise  su<^ 
as  tlds.  Tbe  si>ecial  relationsbip  between  Indians  and  tbe  Federal  Oovemment  ia 
tbe  result  instead  of  solemn  obligations  wliicli  bave  been  entered  into  by  tbe 
United  States  Government;.  I>own  tbrougb  tbe  years*  tbrougb  written  treaties 
and  tbrougb  formal  and  inf ormal^Sreements,  our  Government  bas  made  specific 
commitments  to  tbe  T^^f^j^n  people.  For.^eir  part,  tbe  Indians  bave  often  snr- 
xendered  claims  to  vast:  tracts  of  land  and  bave  accepted  life  on  government  res- 
ervations. In  e:£Cbange,  the  Government  kas  agreed  to  provide  commurrlty  serv- 
ices sncb  as  bealtli,  education^  and  public  safety,  services  whicb  would  presumably 
allow  TrwiiaT^  communities  to  enjoy  a  standard  of  living  comparable  to  tliat  of 
otber  Americans* 

Tbis  goal,  of  course,  >>^g  never  been  acbieved.  But  tbe  special  relationsblp 
between  the  TndTfln  tribes  and  the  Federal  Govemm&nt  which  arises  from  these 
agreemcaits  continues  to  carry  immense  moral  and  legal  force.  To  terminate  this 
relationship  would  be  no  more  appropriate  than  to  terminate  the  citizenship 
rights  of  any  other  American, 

The  second  reason  for  rejecting  forced  termination  Is  that  the  practical  results 
have  been  clearly  harmful  in  the  few  instances  in  which  termination  actually  has 
been  tried.  The  removal  of  Federal  trusteeship  responsibility  has  produced  con- 
siderable disorientation  among  the  affet-ted  Indians  and  hits  left  them  unable  to 
relate  to  a  myriad  of  Federal,  State,  and  local  assistance  efTorts*  Xlieir  economic 
and  social  conditions  has  often  been  worse  after  termination  than  it  was  before* 

The  third  argximeat  I  would  make  against  forced  termination  concerns  the 
effect  it  has  had  upon  tbe  overwhelming  majority  of  tribes  which  still  enjoy 
a  special  relationship  with  the  Federal  Government,  The  very  threat  that  this 
relationship  may  someday  be  ended  has  created  a  frreat  deal  of  apprehension 
amon^  Indian  jrroups  and  this  apprehension,  in  turn*  has  had  a  bli^htinjc  etfect 
on  tribal  projarres^j-  Any  step  mijrht  result  in  jixeater  social,  economic,  or  i>olit- 
ical  autonomy  is  rejcarded  with  suspicion  by  many  Indians  who  fear  that  it  will 
only  brinir  them  closer  to  the  day  when  the  Kederal  Government  will  disavow  its 
responsibility  and  cut  them  adrift. 

TeirmdnatioiD  policy  was  pearly  conceived  and  poorly  executed*  XHe 
.  disastrous  effects  it  caused  cannot  be  denied,  and  the  Kederal  Govern- 
ment was  itself  surprisingly  quick  to  realize  tliat  the  policy  had  been, 
a  mistake.  The  Commission" applauds  current  policies  which  repudiate 
termination^  and  advises  that  termination  must  never  again  be  forced 
on  Indian  tHbes*  Repudiation  of  this  policy,  however,  must  be  accom- 
panied by  restoration  of  the  status  of  the  many  tribes  which  were 
adversely  affected  by  termination. 

!RECOM>rF:>ri>ATio>rs 

jTA^  O OTThrrhis^lcytt  Tecom/mends  that: 

1.  Congrress  by  joint  resolution  specifically  repudiate  H.  Con*  Res* 
108  and  the  policies  of  assimilation  and  termination  that  it  rej>- 
resents^  and  commit  Federal-Indian  policy  specifically  to  TriHis^LTij^ 
self-determination^  ^  ^ 

2*  Con^^ss  provide  appropriate  le^rislation  for  an  administrative 
restoration  process  adhering  to  the  follpwing^  principles*-^ 

a*  ^Purpose  of  the  Act  :  To  est ablisl>  standards  and  procedures 
by  which  terminated  Indian  tribes,  may  be  restored  to  the  status 
of  30vereif*n*.  federally  reco^^ized  Indian  tribes;  to  restore  to  ter- 
minated Iridian  tribes  and  tribal  members  those  Federal  rights, 
privile;^es->  and  services  to  which  federally  recognized  Indian 
tribes  and  their  members  are  entitled. . 

-^;^:^^cc^^4J^RCL  report  rtf  - th#»  Xa^Jc  Forw  on  Xerminatetl  An<l  Xon-Fe<Ieral2x  H^coKxxlxed 
IjMiiazrH^  at:  1705  for  su^r^e^ed  legislation  adlierlD^;  to  these  principles. 
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b.  The  polu-v  of  tt-riniijiitioii  was  wrofi^aiid  Conofross  exptvi^sclv 
reco<mizes  that  fact.  All  reasonable  steps  l>e  taken  to  fully  amC 
<:|iiicklv  restore  Federal  reco«rriition  to  terminated  tribes,  reep^tab- 
lish  tlleiRland  base,  and  restori-  tribal  sovereijrnty.  All  Federal 
moneys  exix^nded  pursuant  to  tho  Act  l>e  over  and  above  existin«2r 
appropriations  for  Indian  affaii-s.  _     -  - 

c.  Anv  terminated  tribe  mav  file  a  *-i>etition  for  restoration  with 
the  Seci-etar>-  of  the  Interior.  The  Secietary  shall  arrant  the  pet- 
tion  where:"  (1)  the  tribe  is  maintainin«r  a  tribal  identit\-;  and 
(-2)  restoration  is  favored  by  a  majority  of  the  tribal  nienibers 
actuailv  votin*;  in  an  election.  The  Secretary  shall  lilie rally  con- 
strue the  petition  in  favor  of  the  trilx*  and  any  denials  of  petition 
i^hall  be  without  prejudice  to  the  tribe's  ri<rht  to  refile  subsequent 
petitions.  If  a  petition  is  trranted,  the  Secretary  and  the  tril>e  shall 
neo-otiate  a  restoration  plan,  the  tribe  will  be  eligible  for  all  Fed- 
eral services  ami  benefits,  and  all  i  i<rhts  of  the  tril>e  under  Federal 
treaty,  statute,  executive  ordeiv  a^rveenieut,  or  otherwise  shall  be 

reinstated.  -  -         -     *  -t  t 

<l.  The  restoration  plan  provide  for  election  of  an  mteriin  tribal 
council,  adoption  of  a  tribal  constitution  and  bylaws,  revision  of 
the  tribal  roll,  establishment  of  reservation  land  in  trust,  and 
other  sx>ecific^-  Confrress  retains  the  power  to  approve  or  disap- 
prove anv  restoration  plan.  ,  ,  ^.  . 

e,  Xothinj?  in  the  Act  alters  l>reexistinjr  ri«jrhts  or  obh<zations  or 
affects  the  srtatus  of  anv  federallv  recogrnized  tribe. 

f.  The  Act  he  construed  in  favor  of  Indians:  the  Secretary  of 
Interior  shall  cooperate  with  tribes  seekin*r  restoration :  his  action 
is  sxibject  to  review  bv  a  Fe<leral  court:  and  other  si>ecifics- 

rr-  Authorization  for  whatever  jii>propriations  ai-e  nece=sarA'  to 

implement  tlie  Act.  ,      .      ,  ,     ^  i  *- 

h.  The  Secretary  of  Interior  is  authorized  to  adopt  retrulations 

necessarv  for  carr^-insr  out  the  Act-  .  . 

Cono-ress  as  an  interim  measure.  reco^nizin<r  the  hartlsni  i>s  causcMl 
V  tenninations,  by  le^rislation  specifically  extends  appropriate  Fe<i- 
ful-Tndian  services  to  "terminated"  Indians. 

Ai>nKxnx::vi:  Tin:   KKSTOKA-rto-c  Pkockss  as  Tkoi^osko  nv  Task 

FonfF-  Tkx 

The  Restoration  Act  ;>i-ovides  the  f<>i h>win<r  steps  which  a  terminated 
i-ibe  would  be  required  to  take  in  order  to  adiieve  restoration: 

(1)  The  tribe  fih-s  a  short  and  simple  i>etition  with  the  Secro- 
tarv  request inir  restoration  (sec.  :;(a)).  The  petition  must  be 
siiziied  under  oath  bv  some  repre«en*-ative  ^rroup  of  the  tribe. 

'^(O)  Within  1<>  davs  tlie  Secretary,  construin^r  the  petition  m 
favor  of  the  tribe,  mVist-  dett^-mine  whether  the  petition  is  letrally 
sufficient  on  its  face  (sec.  (c)  ( 1)  )  .  If  tlie  petition  is  insnfiictont  on 
its  face,  the  petition  is  denie<l  but  the  tribe  can  refile  at  -a  time. 

If  the  Secretai-v  finds  that  tlie  petition  is  sufHcient  must 
<ronduct  an  election  pu'rsuant  to  sec.  :^ (c)  (-2)).  The  election  must  bo 
called  within  ir>  davs  ami  held  within  r»0  days  after  tlie  ruhnu  on 
the  petition.  The  i>urposes  of  the  election  are:  (1)  to  determine 


-whether  a  maioritv  of  tribal  members  actually  vot in«x  m  the  elec- 
tion are  in  ^avor  of  restoration  and  (-2)  to  choose  the  members 
of  the  interim  tHbal  councU  which  will  represent  the  tnl>e  durmjr 
the  restoration  process.  The  election  procedure  m  sec.  o(  )  V-) 
informal  and  ^ves  the  Secretary  substantial  leeway.  Anr  tribal 
member  18  years  or  older  may  vote.  This-  includes  P^<>P/<\ 
after  termination  (see  definition  of  tribal  member,  sec.  2(c:)  ).  It 
should  be  noted  that  the  selection  of  the  interim  tnbal  council  by 
election  at  an  early  date  will  serve  to  avoid  claims  of  legitimacy 
bv  opf>osin«:  tribal  crroups.  _  ^-  4.- 

(4)  If  the  tribe  does  not  vote  in  favor  of  restoration,  the  peti- 
tion is  denied  althoiigh  the  tribe  can  refile  after  0  montxis  (sec. 

^^iM^If  the  tribe  votes  in  favor  of  restoration,  the  tribe  has  met 
one  of  the  two  standards  for  restoration  (sec.  ^^(b)  )  and  the  feec- 
retarv  will  then  proceed  to  determine  wliether  the  tribe  meets  tHe 
second  standard,  i.e.,  maintaining  a  tribal  entity.  The  definition  of 
tribal  identity  is  broad  (sec.  2(d)  )  and  will  probably  be  met  by 
most  tribes:  The  inquiry  must-  be  completed  withm  60  days  after 

^  If^the  Secretarv  finds  that  the  tribe  is  not  maintaining  a 

tribal  entity  the  petition  will  be  denied  and  the  tnbe  can  refile 
afterJS  months  (sec,  3(c)  (5)  ).  .  .  .  .  ^ 

(TV  Xf  the  Secretary  finds  that  the  tribe  is  maintaining  a  tribal 
identity,  the  Secretary  must  grant  the  petition  for  restoring  (sec. 
3(c)(6)).  Under  (sec.  3(d))  the  granting  of  tne  petition  has 
these  immediate  effects.  First,  the  Secretarv  and  tne  tnbe  will 
oroceed  to  jiegotiate  the  restoration  plan  under  sec  4r:  tnat  pro- 
-^dure  willlBte  discussed  below.  Second,  the  tnbe  and  its  mem- 
bers (including  members  born  after  the  date  of  termination  (^c. 
2(e))  will  be  entitled  to  Federal  benefits.  Third,  all  rights  under 
treaties  5=tatutes,  Executive  orders,  and  agreements  will  be  immecU- 
atelv  reinstated.  This  provision  is  probably  the  m^  controver- 
sial aspect  of  this  act.  Although  the  Menominee  Tribe  had  all 
of  its  trcatv  rights  reinstated,  hunting  and  fishing  interests  will 
vi<rorouslv  oppose  this  aspect  of  the  proposed  act.  The  section  is 
included  m  this  form  because  of  the  precedent  m  the  Menominee 
Restoration  Act;  the  section  could  be  changed  zo  provide  that 
certain  treatv  rights,  such  as  hunting  and  fishing  rights,  will  not 
be_affected  in  anv  manner  by  granting  of  restoration.  Fourth,  ttie 
interim  tribal  council,  which  will  represent  the  tnbe  durmg  tne 
restoration  process,  w-ill  take  office  (sec.  3(d)(4:)). 

The  interim  tribal  council  will  have  the  powers  of  tribal  coun- 
cils of  federally  recognized  Indian  tribes  except  that  it  wall  be 
replaced  when  the  constitution  and  bylaws  go  mto  effect;  m  ad- 
dition, the  interim  tribal  council  cannot  bind  the  tnbe  for  a  pe- 
riod of  more  than  6  months  a:fter  the  end  of  its  tenure. 

(8)  The  Secretary  will  then  proceed  to  negotiate  a  restoration 
plstn  with  the  interim  tribal  council  under  (sec.  4.)  Th.>  matters 
to  be  contained  in  the  restoration  plan  are  set  out  clearly  in  the 
act.  One  important,  and  possibly  coutrovei*sial,  point  is  tliat  (sec. 
4(a)  (6))  permits  the  tribe  to  make  its  own  decision  on  the  ap- 
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plicabillty  of  the  Indian  Reorganization  Act  and  Public  I>aw^ 
83-280. 

(9)  Tho  restoration  plan  must  be  ne<^otiated  and  submitted  to 
Congress  %rithin  6  months  after  the  g^ranting  of  the  petition  for" 
restoration  (sec.  4(a)  ). 

(10)  The  plan  will  <^  into  effect  within  S  months  after  submis- 
sion of  the  plan  to  Con^^ress  unless  either  House  rejects  the  plan? 
(sec.^(d)),  .      ,        .  • 

(11)  The  next  Job  is  to  ^mplemcfet  the  restoration  plan,  includ- 
ing: adoption  of  constitution  and  bylaws,  preparation  of  a  tribal 
roll,  andce^rtablisbment  of 'a  reservation.  There  are  no  time  limits 
for  the  completion  of  the  implementation  of  the  restoration  plan 
a.ltfhcu;r?i  the  plan  must  be  completed  '*as  early  as  practicable^'^ 
(sec.  4(bJ>  /  The  lack  of  specific  dates  is  due  to  the  fact  tbat  cir- 
cum'sl^mtUis  will  vary  widely  amoni^  tho  diiTerent  tribes; 
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exposed  by  one  star&  statistic :  tliere  are  jnore  tban  40O  tribes  witbin  tlie 
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protection  an*I  lirfTiTeges  of  tbie  Federal-Indian  relationsbip. 
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GIIAJ>TER  ELEVEN 


NONRECOGlSriZED  TRIBES 

£cicozisastencies  and  oversights  in  tlie  Indian  policy  of  the  United 
States  aire  exposed  by  one  stark  statistic Xhere  are^  more  than  400 
tiibes  within  tiie  JTation^s  boundaries  and  the  Bureau  of  Tndiap  Affairs 
services  only  289.^  In  excess  of  100,000  Indians,  members  of  *^unreco£:- 
nized*'  tribes,,  are  excluded  from  the  protection  and  privile;j:es  of  the 
Fedefsil-Indian  relatioiiship.^^ 

Xhere  is  no  legal  basis  for  withholding  general*  services  from^  In'- 
dians^  with  the  sole  exception  of  specific  termination  acts.  There  is  no 
legitimate  foimdation  for  denying  Indian  identification  to  any  tribe 
or  conamunity.  The  TIT  A  has  no  authority  to  refuse  services  to  any 
member  of  the  Indian  population. 

3djany  unr^OCT^ized  tribes  have  land  title  problems  and-^re  en- 
meshed in  jurismctional  questions.  They  are  severely  handicapped  by 
i>oor  health,  lack  of  educational  opportunities  and  economic  difFcul- 
ties^  yet  they  receive  ho  assistance  from  4he  Federal  "Government, 
i^earby  State  and  county  officials  are  confused  by  the  nebulous  politi- 
cal status  of  these  tribes." 

-  The  inequitable  administration  of  Federal  programs  and  laws  stems, 
in  large  ineasure,  from  the  accidents  ^nd  vagaries  of  history.  Jfon- 
recognition  is  incomprehensible  to  Indians  who  have  been  neglected 
and.  forgotten.  There  is  no  valid  reason  for  it.  Long-deferred  justice 
can  be  given  to  abandoned  tribes  only  by  a  congressional  declaration 
stating  that  all  Indian  people  are  included  in  "the  Federal^rust  re- 
sponsibility and  the  anomalous  term^  ''non  recognized"^  is  as  obsolete 
as  the  circumstances  that  led  to  its  invention- 

Af-,  the  root-  of  this  prpblem  is  the  identification  of  the  rights  of  all 
Indian  peoples  to  Federal  Indian  programs,  laws,  and  protections* 
Since  this  process  of  identification  has  been  inconsistent,  a  number  of 
Indian  people  have  been  denied  services  either  because  they  are  not 
identified  as  '^Indians*'  or  as  "tribes'^  as  the  terms  are  used  in  United 
States  poiicv  and  law.  To  dispel  this  problem,  and  to  direct  the 
P^ederal-Indian  policy  to  all  Indian  peoples,  the  term  ^'Indian  tribe^ 
is  defined  by  any  one  of  a  series  of  definitional  factors  enumerated 
in  the  recommenclations  which  follow,  and  is  intended  to  apply  to  all 
3jidian  peoples,  including  Indian  communities,  bands,  clans,  societies, 
alliances  and  groups,  whether  amalgamations  or  fragmentations  of 
Indian  tribes;  but  its  use  in  this  chapter  is  not  meant  io  divide  any 

i  Kifc-urc^  ascertained  bx  calllnsr  the  BIA.  and  by  addJnc:  tbe  number  of^Tcnown  "uurecoff- 
nized  ccnimtin5tle«-  P*rom  tbe  cbart  compiled  bv  r)aT^d  Harmon  and  Suzanne  Abn  ot  tbe 
.American  Indian TPollcy  Kevlew  Conxmlssion  stalT. 
^   -a  See  tbe  chart  o£  nonreoojrnized  tribes  on  p.  -jns. 
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presently  reco^j^nized  tribal  entities,  or  to  apply  to  any  people,  who  are 
already  formally*  recognized  as  part  of^  a  tribe  by  the  United  States 
Government  for  purposes  of  Federal  Indian  law  or  progrranis. 

Tryin<>,to  find  a  pattern  for  the  administrative  determination  of  a 
federally  recognized  Indian  tribe  is.  an  exercise  in  futility-  There  is 
no  reasonable  explanation  for  the  exclusion  of  more  than  100  tribes 
from  the  Federal  trust  responsibility, 

Xhe  distinction  the  Depa^ment  of  the  Interior  draws  between  the 
status  of  recognized  and  unrecognized  tribes  seems  to  be  based  merely 
on  precedent-— whether  at  some  ix>i^t  ii^  a  tribe's  history  it  established 
a  :formal  political  relationship  with  the  Government  of  the  United 
States,  The  procedure  was  subject  to  an-accident  of  history-  A.  number 
of  Indian  bribes  are  seeking  to  formalize  relationships  with  the  XJnited 
StHtes  today  but  there  is  no  available  process  for  such  actions. 

Tlie  special  Federal -Indian  i*elationship  usually  was  established  by 
treaties.  There  are  tribes*  However,  which  have  no  treaties  and  receive 
ser\'ices  from  the  BI A :  and  there  are  tribes  which  sipmed  treaties  but 
do  not -receive  services.  Xow,  as  pointed  out  earlier-^  the  United  States 
no  lon*^r  ne.^otiates  treaties  with  Indian  tribes. 

Congressional  measures  mentionin^r  a  specific  trib^often  are  used 
as  a  basis  for  a  tribe's  special  relationship  with  the  XT^S.  Governments 
but  there  are  tribes  mentioned  in  legislation  that  receive  no  Federal 
/nttention.  -Ajnd  there  are  tribes  which  never  were  mentioned  in  legisla- 
tion that  i^ceive-serx'ices. 

-rVclministrative  actions  by  Federal  officials  and  occasionally  by  mili- 
tary of5cei?s  sometimes  have,  at  other  times,  laid  the  foundation  for 
Federal  acknowledgment  of  a  tribe's  rights,  ^ot^  some  tribes  attracted 
temporary  attention  and  later  were  ignored  w  lille  otlyrs  simply-drcw:^ 
-no  attention-  ^ 

The  Bureau  of  Indian  Affairs  has  no  clear  authority  to  deny  services 
to  any  tribe  and  nevor  lias  rationalized  its  vague  policy  of  excluding 
a  particular  tribe,  iiost  legislation  alTectinfr  Indian  policy  and  law  is 
directed  to  Indians  generally^  addressing  the  general  historical  situa- 
tion inherent  in  Federal-In^iaii  rchitions.  Congress^  intent  often  has 
been  to  seek  solutions  to  the  gjroblems  confronting -all  Indians.  Except 
in  the  specific,  well-defined  cases  of  terminated  tribes,  there  is  no 
foundation  for  the  .executive  branches  refusal  to^^seryc  any  tribe." 

There  is  no  question  that  Federal  programs  and  laws  are  applied* 
inequitably  among  Indians  triboi=,  Tlie  department  of  the  Interior  ha^ 
enforced  these  laws  only  in  selected  Indian  conrim unities  withotifjusti— 
fying  its  process  of  selection.  , 

Tx^ioloiL         iN*orA>r  c-03r>iLr:N^iTi:ES 

IPoorly  defined  administrative  discn^tibnarT*  practices  have  resulted 
in  widespread  confusion   affecting  the  lives  of  Indians  and  other- 


=  Xat*k  Korw  Ten  final  report*  p.  IflOft.  S****  also  TTromats  X*  Tureen,  **FederaI  Reco^itloi* 
ana  tbe  I^us^amaqoodcJjr  I)wislon*\  in  Task  Korce  Ten'K  report,  pp*  1G:>3— 74* 
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 throu£:Iiout  the  United  States.  A  -number  of  I^idian  and  non-^ 

fTi^^i^^  cbnunimitifss  ere  troubled  by  unclear  land  titles  because  Indians 
wlio  nia^  arc  not  i^ecognized  as  Indians  by  Federal 

Virfficials.  \  • 

-  ;  r  In  xnany  areas,  tribea  argruing  jur^^iction  over  their  members  and 
\their  laiid^^l^  ox;  lost  solely  at  xlie  discretion  of  local  govern- 

'   'VTitW  of  recogpaition  has  led  t^Jbizarre  social  consequeufces. 

^^nhere  xrere  incidents  when  Indians  speaking  their  tribal  languages 
were  committed  to  mental  institutions  because  their  neighbors,  who 
did  not  acknowledge  their  Indian  identity,  thought  they  were  having 
*^ts.''  *  In  Xiouisiana,  Tnarriages  by  tribal  custom  were  not  recognized 
as  legitimate  on  the  grounds  ttmt  the  Federal^  Government  did  not 
recognize  the  tribes  themselves,*  JL  more  widespread  occurrence  is  that 
Indians  asserting"  their  tribal  identity  are  accused  by  non-Indian 
neighbors  of  being  imposters.^ 

Xask  Force  ^ext  summed  up  the  impact  of  this  confusion  on  Indian 
commimities:  ^ 

Tlie  re»ulti«  of  **nonrecognltlon''  -Tipon  Indian  communitio**  and  individnals^ 
Imve  be«i  devastatiiifC*  &nd  liiiiclily  similar  to  tlie  results  of  termination.  Tlje 
continued  erosion  ot  triJbaX  landM,  or  the  complete  los>»  thereof ;  tlie  deterforatior» 
o^  cobesive«  Effective  tribal  governments  and  Hocial  organizations;  and  tlie  eli* 
minatlou  of  special  Kederal  fterviceH.  tbrooidb.  the  coi^ tinned  denial  of  such  serv- 
IcetH  which  Indian  communities  in  j^eneral  appear  to  need  de5ii>erarely.  Flirther, 
the  Indiana  are  uniformly  perplexed  hy  tlie  current  usap:e  of  **Kederal  recopmi- 
tion**  and  cannot  understand  why  the  Kederal  Covemuient  has  continnany 
ignnreA  their  existence  as  Indiami.  Characteristically •  Indians  have  viewed  their 
lade  of  recojrnition  as  Indian^.^by  the  Federal  Government  in  utter  disbelief  and! 
complete  dismay  and  feel  the  classification  as  *-nonfederally  recog^nized"  is  both- 
,  deicradiup:  and,  wholy  an  jnfttified.* 

-AlCcidexts  op*  Hisxoi^y  - 

Stated  administrative  refusal  to  i-ecoornize  certain  tribes  is  a  rela- 
tiv-ely  recent  plIBbomenon  tliat  <2:ained  some  suppoit  during?  the  years" 
Conjrress  soii^Ht^  to  terminate  the  Federal  relationship  with  specifier 
tribes.  TIte  KTA  app>ears  to  have  believed  that  since  termination  was^ 
the  new  policy  Con<2:Tess  would  not  want  to  acknowled<re  the  special 
relationship  to  other  tribes.  The  neglect  of  certain  tribes,  however^ 
has  deeper  roots  than  termination  i>oiicy.  It  often  is  the  result  of  long— 
forirotten  historical  accidents* 

Wliile  the  United  States  was  expandin<r  across  the  ^orth  American 

-continent^  it-was  confronted  by  a  formidable  task.  It  was  necessary 
to  incbrpK>rate  or  resolve  the  i>oftcies  an<l  lejral  traditions  of  the  colonial^ 
{jovemments  of  France^  Spain,  !^Iexico.  and  Kussia  in  addition  to  the?- 
En^riisb  systems  which  were  fundamental  to  eai-ly  federal^evelopment. 

~ — rIiv''accept^n<;~jui-isdicrion~  o^^  American 
officials  had  difficulty  c6Ilectin<r.  transl'at  ingr*  and  resolvino:  the  a<rree- 
nients  former  powers  hs;d  made  with  Indian  tribes^  Many  tribes  which 
wer^  well-known  participants  in  colonial  affairs  were  unfamiliar  to 
the  United  States.  Some  bribes  were  so  weakened  by  colonial  govern- 

«  Interdiction  papers  from  tlie  A-r^^pWi^sa  T*ajrli*h  C<^urt  noa^^«^•  MarlcHviUe.  I*a.  The  caises 
involveil  t^o  in^mTvem  of  tli#-  Ofo  Tribe,  -whoKe  Tunpiiaxri?  Is  now  extlnct- 
*  S^Mwtt^i^  Vo«cJifca»t      Te^w  I^adflrr  Rniltrav  Oo:  La.  22S0S. 

a  ^ee  Tottk  Force  Ten  report,  nt^zlons  submitted  by  trlben. 
«  Tank  Force  Tea  report,  p* 
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ments.  that  they  were  overlooked.  Other  tribes  avoided  contact  vrith 
colonial  goverrunents  and  the  XTnited  States.  A  brief  discussion  of  this 
I>eriod  pro\'ides  an  understanding  of  the  complications  in  this  hidden, 
side  of  American  Indian  history-.* 

In  the- 13  ori^nal  colonies^  "some  tribes  siippoi-ted  Enjrland  in  the 
ur  .for  Indep>endence  and  were  rcjrardcd  as  enemies  bv  Americans. 
They  were  treated'with  disfavor,  encouraged  to  leave  the  country,  and 
were  forgotten  in  subsequent  years.* 

coi>o>rt.vLis:M  karsix  o:s^  j:NniA>rs 

Conyersch",  in  the  southeastern  and  Ap]>nTachian  re^'ions,  ^vhere 
England  had  competed  with  France  and  Spain  for  controL  Indian 
enemies  of  England  were  rcirarded  as  enemies  of  the  Ulnited  States* 
They  were  subjugated  and  i^^nnored.^ 

The  Lou  i  Sana  I*ur  chase  from  France  ;:niaranteed  that  Indian  treaties 
with  former  p>owers  would  bo  honored  by  the  United  StaLcs.  Those 
treaties  were  ignored  and  the  tribes  were  f or^otten,^*^ 

In  the  Floridas,  which  the  United  States  and  Spain  contested  until 
1S19,  Indians  who  were  allies  of  Spain  lost  much  of  their  lands;  fled 
to  i^lated  areas  and  hid  from  the  advancing  -:Vmericans.^^ 

>Iexico's  agreements  with  the  tribes  of  Texas*  and  tl  .^  liberal  Indian 
policT  which  later  was  administered  by' the  Republir;  of  Texas,  we;re 
iar-re^y  forgotten  after  Tex^t?;  joined  the  Union.  Many  tribes  in  Tetsas 
were  i^^ored  after  statehood*^-        ^  ^ 

Aloni*^  the  northern  border*s  of  MicTii^ran^  ^linnesota^  Zsortli  Dakota^ 
and  Montana,  some  tribes  moved  freel^-  between  wVn"ierican  territory 
and  Canadian  provinces.  ISoth  coimtries  left  the  responsibility  for 
dealing  with  those  tribQ^^  to  the  other  <rovcrnment.^^  . 

*  In  the  southwof^t,  Indian  piiieblos  which  had  existed  independently 
from*time  immemorial  and  were  reco^ii>i:ed  as  self/rrjovcmin^  entities 
by  Spain  and  Mexico,  wore  ceded  tp  the  United  States  along-  with 
surrptfnding-  territory-..  They  were  iirnored  by  Federal  Indian  policy 
for  half-aj-centniy%  and  some  have  not  been  recognized  yet  as  pxiebios.^* 

In  California,  a  similai-  situation  developed  with  the  Spn-hish- 
organized  Indian  rancherias.  They  were  absorbed  by  the  United  States^ 
with  no  clarification  of  th<?ir  Indian  statius.^^  "  ^      ^  ' 

^    In  tTie  Pacific  Xorth\vost,  tribes  which  had  balanced  the  competing 
Interests  of  England,  l^ussia,  and  Spain  for  centuries,  lost  the  achieve- 
ments of  generatiojis  of  tiibal  diplomats  when  the  United  States  estab-  ^ 
lished  control  of  l^e  region.  The  Americans  found  little  use  for  native 
iilliances^and  ignored  a  nim^bcr  of  tribes.^'^  ,  ^  ' 


— "  Much*  of  the  fotlowluff  section  evolved  from  ''Xhose  Whoni  Kven  Time  Korcrot"  cb  12 
or  KIrk>»  TC^  Klr-Jclncbird  and  Kuren  Oaclieiicaux.  **10O  Mljllon  Acres"    (Macmillan,  Ncvr 

^         Xe^  Kn£;.Iand  trlbnl  Iilstorl<*?;^n  Ta*ik  T'orcc  Ten  report.  Tl— 1-*?0.  - 
•Kmcst  C-iDo-svns.  **Xhe  Strii:r=:!-  of  rho  Loui*<iana  Tunlc-a  Indi/ins  T'or  TS**co;mItlon."' 
a  ebapttjT  to  tSe  rmblisbed  In  Walt^^r        Williams,  *'Soi2the:istera  Indians  Since  the  Itemoval 

^ee  Cnrol  J.  Meyer.  Jr..  ''The  I-oulslnna  Ptirchnse  and  Itwllnii  Rl^jhts/'  In  the  Americaa 
Indlnn  Jdnmnl.  Octo^^e^  lf>TO. 

Klckinshird  and  nucheneanx^  op.  c; "  .  liOS. 
—  K.c*  th**  Xi;ni«s  and  AlaNaTna*C*^i:^*Ji^i tta  cronps:  speech  of  Vine  V,  IDelox^n,  before  & 
conf*'r**nce  of  Atrthr^poloiri?*t5?  and  Indian  People  In  Alexandria^  La,,  January  1073. 
'^Klclcln^rblrd  nnd  I>nclieiieaix^-ox>.  cf^,,  203— 205. 

s:^^  Tnr  <  Force  T»mi*s  renort  on  the  I*ascuu-"irnqai,  T>p.  147* 
*^  Task  Force  Ten  report,  Introdnctrfon. 

"^<:c  Warren  Coi>k.  "Kloodtide  of  Kmplre'*  (Vnle,  ir#7C>.  ;ja.<r>?im. 
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.  iAcross  the  contment,  there  were  tribes  Tvhich  qiiietly  fled  colonial 
^'  ,i9ettlement6  and  which  were  completely  forgotten  by  all  governments 

ad^ninisterbig:  the  colonies.  -  _^  . 

S>^p^XriBbes  saWom^benefited  from  the  colonial  period.  Those  who  partici- 
.  pated  in  the  colonial  schemes  of  European  nations  suffered  the  mis- 
iortunes  of  their  European  allies  without  liaving  the  advantage  of 
xeteiamg"toa^safeT5o^^  accustomed  themselves 

to  .bne  .  colonial  power  had  their  worlds  overturned  latAir  by  a  more 
formidable  power- 
-  Sights  guaranteed  by  one  European  nation  not  always  were  pro- 
tected by  later  colonizers.  Tribes  who  refused  to  side  with  anv  ^vad- 
ing  power  usually  foxmd  themselves  distrusted  and  unaided  by  all 
Europeans. 

_     .  TEXXERAI^  CO^'L'LS  UATtOy    OT   COLOXIAI.  OVERSIGHTS 

"Skot  all  the  tribes  neglected  by  the  United  States  in  the  last  two  cen- 
turies were  forgotten  because  of  historical  accidents  in  colonial  tinies. 
Jl  number  of  tribes  were  lost  as  a  direct  result  of  Federal  Indian 

^¥5bes  "losf  after  American  independence  avoided  cont  act  "wi^ 
Americans.  Indians,  who  perceived  that  Federal  policies  would  be 
harmdEul  to  their  tribes,  that  government  officials  sought  to  divest  them 
^'their  land  or  that  Federal  agents  were  corrupt,  often  decided  to  re- 
main in  hiding.  These  isolated  tribes  did  not  realize  or  did  not  believe 
that  there  were  Federal  la\fs  desifrned  to  protect  their  lands  andthat 
some  Federal  programs  mi«:ht  have  given  them  needed  services.  Even 
,  when  administrators  of  Indian  programs  attempted  to  ameliorate  the 
conditions  of  tribes,  it  was-  likely  that  peaceful  tribes  which  had  not 

'  fought  against  the  United  States  would  be  unknown  and,  consequently, 

overlooked.  .  ,  -  ^  j 

Tribes  willing  to  relate  to  Federal  officials  sometimes  were  lost  due 
to  bureaucratic  oversight  or  the  inept  administration  affecting  them.^'^ 
In  Massachusetts*  and  other  Eastern  States,  tribes  which  nad  sur- 
vived British  and  American  conflicts  sometimes  found  themselves  the 
object  of  concerted  assimilation  programs;  Indians  who  resisted  the 
policy  achieved  hidden  independence  in  isolation.  Others  who  became 
"Christian  liidians"  or  "Praying  Indians"  were  noted  in  BIA  records 
but  were  treated  as  though  they  had  ceased  being  "Indian." 

TRIBAI*    COSJOm^^TCXIES    DISrKRSEO,  3LOST 

The  Removal  Policy  contributed  to  wide  dispersion  and  loss  of 
Indian  tribal  communities.  The  tifst  removal  treaties  promised  land 
-west  of  the  Mississippi  Rix-er,  but  lateir treaties  located  ^^Indian  Terri- 
tory'^ hundreds  of  miles  farther  \vest-  I>urin<2:  the  period  between  the 
,  two  types  of  treaties,  a  number  of  Cherokee,  Creek,  and  Choctaw  towns 
liad  moved  to  the  areas  promised,  unaware  that  new  treaties  had 
chajifred  their  official  destinations.  They  settled  in  Arkansas  and 
Ix>uisiana  believing  they  were  fulfilling  their  part  of  the  treaty 

^  Ivlcldnprblrd  and  r>ncl»eneatjx,  op>  cit^ 
«  Tatafc  ¥*orce  Ten  report^  71— 130, 

^  fir^'r  Hiram  T**  Gresrorjr^  **Tbe  Jena  Band  of  X^onlslnna  Chocta:v'*  in  the  ^'American 
•  Tndtan  Journal,"  J'eb.,  1977*  * 
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CirciimstanwH  occasionally  caused  the  accidental  exclusion  of  tribes 
^*hich.  would  have  participated  in  trc^aty  neprotiations  with  the  United 
States.      dav'S  deluy^  while  an  official  traveled  to  the  place  appointed 
for  the  treaty^  could  result  in  a  group^s  return  home.  Snowstorms  in 
the  Northwest  prevented  the  attendance  of  tribes  in  some  treaty 

 proceedings.^^    _          "  

^  In  many  situations,  bands  of  Indians  xvho  disapjreed  with  the  pro- 
visions of  treaties  walked  out  of  the  ne<2:otiutions  in  protest*  Years  later 
the^*  suffered  because  they  had  no  treaty  ri^hts^  however  limited.^^ 

t>ome  policies  implementin*r  treaty  provisions  also  contributed  to 
tribal  isolation.  Forced  relocation  of  "tribes  on  reservations^  for  exam- 
ple^ did  not  take  runaways  into  account.  In  Arizona^  one  tribe  that  was 
relocated  on  a  reservation  with  an  unfriendly  tribe  simply  returned  to 
its  original  homeland  without  telling-  Federal  officials,-- 

When  Con;^ress  le^slated  the  end  of  the  treaty -makinp:  period  in 
American  Indian  policy  in  1871,  one  Federal  official  foresaw  tho  prob- 
lems for  tribes  that  had  not  yet  established  relations  with  the  Federal 
Oovommont-  In  his  1872  report  the  Conunissioner  of  Indian  Affairs 
made  these  comments : 

This  action  of  Consress  •  ,  .  presents  questions  of  considerable  intere^^  and 
mui-h  c?itflt»iilry.  visjr^X'hat  Is  to  tHnroin**  of  flio  ri^lits  of  the  lucluins  to  the. soil 
ovfT  p*>rtionM  of  territory  which  had  nor  Ik-^h  covered  Uy  treaties  at  the  tinie^ 
f'<mCTess  i>i!c  an  *»nd  to  t!*e  treaty  system?  What  substitute  is  to  be  provided 
fitr  that  systf'ni.  >vith  all  its  at)surdiri*»s  nnil  abns<»s:  TIov-  art*  Indians,  never 
y«*r  treated  with,  but  havin;r  in  ever>'  way  ^s  iro'Kl  nnd  complete  ri;rhrs  to  per- 
tains of  our  'Sj»rrirory  :is  hjid  the*  Chrroke^-s,  <'re4*k.  <'Iioctaws,  and  Chiokasaws. 
for  instance,  to  the  soil  tif  O^-^onria,  Alabama  and  Mississippi,  to  establish  their 
ri^rhtsV^* 

r.A  XDI-Kss  T  >rD  r a  n^s 

'l  ii*^  AlK  trnont  poliry.  pnrr4*lin:r  out  Tinlian  lanils  to  indi vidualr:, 
<]ul  not  al^vriys  i>rovido  for  tin*  trihoV  total  7>opulation.  T-^andloss  In- 
dian*^ were  forr-ed  to  move*  off  the  ro^ervntion  and  re<5roui>  in  neio^^h- 
borin<r  towns  or  cities.-* 

Xiu*  Inriian  Reorganization  A<  t  of  tried  to  rectify  a  nnmbor 

of  these  sitnations.  At  tliat  time*  in  fnct.  the  u-ord  ''rocojrnized*'  wa« 
fir^ft  applied  to  Indian  tribal  governments.  Prior  to  passaffc  of  the 
TRA,  the  Tinrean  of  Indian  Affairs  hnd  *^*en  triTx^s  as  bein^j  "nnder 
the  jurisdiction  of  the  Fc<leral  Government/*  The  Act  proposed  tl>e 
purcims*'*  of  land  bases  for  =?ome  small  tiMbes  wliich  lia<^I  lH*on  previ- 
ously unknown.  AVorld  AVar  II  interfered  witli  these  plans,  liowever*- 
the  tribes  were  for<rotten  a<xain--''' 

T5y  tlie  lOnO's^  interest  in  presorvinir  the  special  status  of  Tndian 
..tril>es  had  wan<*<l  nnd  in  sp<*cifi<-  cases  tribes  were  terminated.  One 
I»uisiana  C \>n;xressman  who  sonrrht  Kedcral  r>ro«rrams  for  five  im- 
recoirnixed  trilx^s  in  Iiis  State  recfMved  tlie  followin^r  response  from 
t!ie  HIA:  •'^Current  policy  in  Indian  alfairs  is  to  promote  the  social 
and  e<*onomjc  development  of  IiHiian  tribal  <rrou[>s  now  nn*h-r  our 

^"^  irWroriortl  rf*so:i  mh  oonfjtir'f  ofT  r<tr  /".V.  v,  IVnMh  ittfj  ff^ti ,  nnpnhllsho<l. 
^  Klolclnirhirrl  and  Oiirhf^non u TOO  -20ir. 
X     ^  K»*p^»rr  of  t!jo  r*ommi ^^'lonr^r  of  Indian  ArT^iIr^  for  tlir*  yr-nr  ISTl!  :  oIt<^<I  !ii  T:i>ik  Fi»rro 

^  KlrWncrhlrtl  and  I>nrh**npniix.  20n  20:^, 

^  Klcklnct»lrrl  and  r>iich*»nr*aux.  op.  rif. 
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jttrisdiction  so  tliat,  jui  rapidly  as  possible,  ^^^^  n^tiy  become  independ- 
ent of  their  special  relationship  with  the  Federal  Government."** 
^Prom  that  time  to  the  present,  various  reasons  have  been  given  for 

the  BTA^s  reluctance  to  serve  some  tribes  as  it  does  others. 

^  .* 

AvATTATITiK  IXTOIOCATIOX  ON"  XoKIRECOGNTZEO  TldBES 

•Since  most  of  these  tribes  are  in  isolated  locations  and  have  never 
:^l)een  ;^served  b^  the  Federal  Gov^emment  under  the  denomination  of 
,*^Indians^,  it  is  extremely  difficult  to  collect  information  on  them.  In 
xnaxiy  cases^  these  tribes  resist  outside  investigators  asking"  for  infor- 
mation. A  few  publications  have  appeared  recently  in  defense  of  these 
tribes,  but  they  often,  have  relied  on  outdated  information  or  vague 
^estimates. 

13espite  these  unavoidable  difficulties.  Commission  staff  members-, 
have^  prepared  a  chart  of  known  nonreco^nized  commimities,  their 
locations,  populations^  their  colonial  treaties  and/or  United  States 
treaty  rights^  whether  they  have  b€?en  mentioned  in  BIA  records,  what 
services  they  receive,  and  the  services  for  which  they  have  expressed 
41  need* 

The  chart  contains  many  gaps  and  shortcomings  which  cannot  be 
<5orrected  at  this  time  without  more  accurate  data.  It  is  important, 
however^  to  use  the  chart  to  locate  almost  totally  unknown  tribes  not 
referred  to  in  any  other  single  source.  Xo  summarize  the  findings  in 
the  chart,  which  is  admittedly  incomplete,  these  pertinent  fajts  can 
be  presented: 

There  are  ai>proximately  133  nonrocoguizcd  Indian  communi- 
ties in  the  XTnited  States. 

Seventy-six  communities  liave  stated  population  figures.  Tlie 
total  nonrecognized  population  apj^ears  from  these  estimates  to 
be  in  excess  of  lll-*728* 

There  are  at  least^  23  such  jTndian  communities  with  land  even 
thoufrh  Federal  officials  do  not  protect  that  land  by  applying  laws 
l>ertaining  to  Indian  tribal  landi^- 

A.t  least  37  communities  have  ha<l  foi-mal  treaty  relationships 
with  governmental  powers  that  predated  the  TlTnited  States. 

A.t  least  20  communities  have  XTnited  States  treaty  rights  de-^ 
rived  either  from  obligations  the  T'nited  States  assumed  from 
-colonial  powex-s  or  from  treaties  the  United,  States  negotiated 
Avith  these  or  other  Indian  tribes. 

At  least  2i> .  of  these  tribes  have  Ix^en  mentioned  in  RIA 
•records  and^  therefore*  are  familiar  to  the  TTnited  States  as  tribes 
of  Indians- 

Of  the  tribes  receiving  services,  most  get  fimds  from  a  few 
Federal  programs:  CETA  funds  administered  by  the  Depart- 
ment of  I-^Sor,  Indian  Education  Act  (title  IV>  funds  admin- 
istered by  the  X7.S.  Office  of  Education,  and  some  OXAP 
programs.  - 

The  most  frequently  expressed  needs  in  these  communities  are 
education,  health  services,  liousing,  land,  and  legal  assistance- 
[The  chart  follows-3  ^ 


^  Tj^tt^n  kwt  bT  the  IM<»r1t<»  family  and  th**^  Rart>rv  fj*mlly  of  t^*'  Tunlea  Trll>e.  photo- 
«opi^  and  filed  at  tbe  Xnstitiite  for  tlie  £>eveIopment  of  iQdlan  I^aw*  Wasbln^on. 
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CHART  OF  AVAILABLE  INFORMATIOII  ON  NOIifEDtRALLY  RECOGNIZEO  INDIAN  TRISES 


Mantiffitd 


^  ricotdtt 

'        ,     „  ....  "'S-Tfllty    r«pflrt!,of  Siivlcwiicii  mm 

Nmiodiltiitppifldlocitloii         NumtxrodnflDben    (icret}  Tnitits     Rijlil)      pubjicitloiu   rtttivint      SttvitnM  .'  ti» 


loiiiei 


ALABAMA 

Ciiil(N)lioi)futQ(th(Mi»i»lppl;AliiH)rt   'WS  Y«j   n 

ciMctiwCoiAiiiiioiiiQ;WNiuii(tM  4,000   !.«!Z""Z!]"Z!!Z!!Z^^^^  0" 
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Secog^otiok  Policx,  a.  "Catcm  22" 
>»  - 

TILE  BIA  AN'D  THE  DEPARTAIEKT  OF  TIXE  IXTERIOK 

"Recojmition*-  was  a  confusing  problem  vrhen  tribes  began  to  re- 
quest L^-ices  after  the  termination  era.  At  first,  the  BIAtook  a  jeiy 
Uniited  attitude  toward  its  trust  responsibility  and  proposeo.  that  it 
onlv  had  a  responsibility  to  Indian  people  who  had  tnbal  land  bases. 
One  Indian  witness  recalled  this  policy  in  his  testimony  before  a  Task 
Force  Ten  hearing:       -  -  . 

Another  problem  is  our  trust  land;  we  liave  been,  tola  we  cannot  have  F-ed-"" 
er^i  J^o-^FtiSn;  Sa?  5  we  bad  Federal  tru«t  land  we  could  have  Federal  rec- 
^ti^^o  we  ^ve  uncovered  pieces  of  the  Cowlitz  tribe  land  in  i^xij^t^^ 
?S^?^n  goiT^  to  the  Kegional  Office  of  the  I>epartmeut  wo  wer.^  "'formed 
tbt  tSS^  to  do  was  to  go  to  the  Area  Office  and  get  an  :rr  catxon  to 
S?5y  with^e  heirs  signing  fhe  paper,  the  Area  Offi^  will  tur-  . 
tlilt  l>i-aiT-e  we  a-e  not  recognized  and  the-n  we  would  appeal  rt^  the  Coui^- 
si<mer^-ho  wSi  deS^  tui^  us  down  and  then  we  would  appeal  to  the  &ec- 

^tT^'  who  would  turn  us  down  and  theii  we  .would  sue,  which.      a  lot  of  non- 


In  tills  udmir  .srra^T-e-^eat^li-^22::^eco<aiitionjv^^  .>ecuuse 
a  trilK^  di'a  not  have  any  land  in  trust  with  the  e^c^i  povernirrcnt^ 
yet  when  there  was  tribaUy  owned  land,  the  Ignited  States  refused  to 
take  in  trust  becaxise  the  tnbe  was  not  recognized.  Even  the  BiA.  couia 
not  i^:niort'  the  problems  this  policy  catisotl.  *  „  i  ^4= 

Tlierc.  were  attempts  in  the  BIA  to  develop  a  -ound  method  of 
estaibli-hin-  a   fomial   political   relationship   with  so-called  unrec- 
n<rxViyod"  tT-ibe-.  but  th.eso  etTorts  wore  hampered  by  two  problems: 
(T)  the  hu-k  of  a  le«r:il  foundation  for  ailministrative  reco^ution  of 
trUK-s:  and  ('2)  bv  a  number  of  political  considerations..  ^  - 

Tliore  i<  no  con£rressionallv  sanctioned  pi-ocediire  for  the  Interior 
I>eT«irtm='nt  to  adopt  in  reco^-nizin.£r  more  tribe-,  :ind  there  is  no  con- 
<.ALio,.rJ  statement  of  noliey  ur-in-  the  Interior  Oepartment  to 
-?stabli-h  suara  ]>ro,-edure.  While  one  mi-ht  ar<ruc  that  con<rressional 
-ileiu-e  an<l  th<'  irVneT-aV ifattfre  o-^  Tndijvn-hrws j^^^^^  tbe  T;,ower 

or  ohli'-ntio.?  to  recoiTTiix.e  all  tribes.  Interior  has  not  bcM-n  com'i/H;od 
It  Imslaken  a  passive  role  and  has  extended  servires  onlv  to  tribes 
that  have  Treaties,  have  been  mentioned  m  le-i  slat  ion.  or  have  been 
dealt  with  bv  previous  officials,  with  some  notable  exeeptions  In  the 
vcars  since  "Con£rress  supported  termination  le-islation  the  onU 
method  for  reco-uition  whielv  Interior  has  felt  safe  with  is  direct  and 
snocific  congressional  rcco<rnition  > -f  tril>es-  -  -   .  . 

The  second  reason  for  interior's  reluctance  to  recop:nize  tribes  is 
hir-elv  politi.-al.  In  so:ne  areas,  reco-nUion  nii-ht  J'^'V^r^-Ti  «  o?^^ 
Stale  >:ixaTion,  brin-in-  reverberations  on  Capitol  Hill.  Tkere^l^-o 
i«  the  problem  of  fundin^^  proirrams  for  these  tribes.  X^-'S^^ 
'  Tn^et-  r  has  denied  servit-es  to  some  tribes  solely  on  the  pounds 
that  there  v.-a-  onlv  enou-h  money  for  ali-eady-recoirmzed  tnl>es.  in- 
terior df>es  not  vet  feel  the  issue  is  important  enough  to  request  from 
Con-rt'ss  additional  appropriations  for  pro-ranis  .V'f, 
ter.  Alrea<lv-recoimi^ed  tril>es  have  accepted  this  "small  P^^-tlj^;^^ 
and  have  presented  Interior  with  another  political  problem :  The  i-ec- 
o^ized  tribes  do  not  want  additions,to  the  list  if  it  means  they  will 
^ave  difficult V  getting  the  funds  they  need. 


=^  Task  Force  Ten  Veport.  1GS5. 


T^agxt^  r^Toposals  'by  Interior 

liX-^jOb&nxj^s^  at  Interioir  to  find  -a  solution  to  tougli  issuct?  produced 
"yag^  could  not  be  used  consistently  and^  irx  addition,  had 

*  lii  I974;X;ayollette  Butler,  Acting  Deputy  Commissioner  of  Indian 
Vj^^  sent  a  letter  to  Senator  Henry  31*  Jackson  describing:  recent 
-efforts  to  develop  a  recogrnition  policy •  Tie  outlined  a  number  j>f  ex- 
:  of  tribes  that  bad  been  nacogmzed  in  the  period  1961—1974  and 

conelTided  that  the  Interior  Department  had  followed  guidelines  set 
dowh  by  Felix  Cohen  in.  detemiining  that  those  tribes  were  to  be 
rec<^m2ed.       .  •  . 

Cohen  had  stated,  ^In  cases  of  special  difficulty,  a  ruling  has  gen- 
erally been  obtained  from  the  Solicitor  for  the  Interior  Department 
as  to  the  tribal  status  of  the  <px>up  seeking  to  organize,",^  The  Solici- 
tor's opinion^  Cohen  continued,  was  based  on  a  number  of  "considera- 
tions^ which  Sutler  termed  "criteria^.  According  to  Cohen: 

The  cottKideratioiis  vpJxicb,  ^Sja^Vy  or  Jointlj^^  liave  been  particularly'  relied  upon 
In  reagainig  tlit^  wmrlnAlond  CTat--a  jrrorrn  roTisti.tQigs_  a  -nrribe"^"  or  **baQ<i'"  Iiave 

been :  .r, 
_  i*k>  Tliaz:  r>i^  ^onp  has  liacl  treatx-  relations  witli  the  XTnited  States*  , 

('b>  Tfiat^rhe^'^giaigP'^  ^  tribe  by  act  of  Congress  or 

E^ecntive  order*      -  " 

*c>  Tliat  the  icronp  has  been  treated  as  leaving  coUective  rights  in  tribal 
land2^  OT  fuad«.  even  though  not  'expressly  designated  a  taribe.  , 

<d>  T'iiat  the  group  has  been  treated  as  a  tribe  or  ban<I  by  other  Indian 
tribes.-         .        -  . 

<e>  That  the  Indian  frroup  has  exercised  political  authority  over  its  mem- 
bers^  throngh  a-^ribal  conctl  or  other  goremniental  tamoci^J^  - 

Xn  there  Avere  some  i>eople  atJCnterior  Tvho  felt  that  this  reas- 
sertion  of  Cohen^s  considerations  Tvas  not  solidly  within  the  Depart- 
ment's authority.  ]Vlore  importantly,  however,  the  ^^considerations" 
themselves  were  not  very  clear^  clouded  as  they  were  by  the'  vairu^i 
qualification  that  they  are  to  be  nsed  in  '^cases  of  special  difficulty^jjEOid 
fBat"lEheynare7^a-^l^   

*  Interior,  furthermore,  did  not  adhere  to  this,  its  own  statement^  of 
policy.  Tribes  which  requested  advice  on  fiow  to  achieve  reco<]:nition 
were  "sometimes  told  that  they  obviously  di'J  not  meet  the  requirements 
even  though  3SX-A.  officials  devoted  little,  iffany^  research  to  determin- 
ing the  validity  of  the  ^oup*s  claim.^^"  One  tribe  whit-h  met  all  of  the 
considerations,  for  example,  was  told  that  only  by*  an  act  of  Congress _ 
could  they  be  recognized.^^  A  large  part  of  the>  I>epartment*s  recogni- 
tion ^>olicy  depended  on  wliich  official  re.si>onded  to  the  tribe 
inquiries. 

tttf:  co^cgkess 

Congress  has  alwaj'S  had  the  power  to  direct  iiei^vicos  to  specific-, 
tribes  through  legislation-,  although  this  procedure  is  often  the  most 
difficult  for  a  tribe  to  pursue.  Even  when  tril:>eH  have  been  able  to  win 
the  support  of  ^Members^of  Congress,  tlie  legislators  themselves  "have 

»  rAFon«¥tte  Bntl«r  tcr  Senator  Senr^  M,  Jackson,  app.  II.  part  V,  f*xblblt  IS.  x-ol-  IT. 
p-  >30^  of  XafOcJForce  ^Ine  r*»a>ort-  Cohort***  remjirks  ni^^H-^vr  on  pap<^  140—14^1  of  hii*  19-40 
<Hlit1on  of  TA*  ^fan^hooJt  of  J^^dcr^i  Intiian  I^n^c^  roprlnte^l  by  the  tTniversItj'  of  >:ew 
Mexico  PTM«n.  A 
S^c^  note  2T.  ^tfra^ 

^OraliAm  Bolmes  to  Conj^ressmitn  Sp4»e<Iy  O.  I>>ni;.  Mar.  13,  lOCO.  ^ 


TbeBix  frustrated  by  obstacles.  Especially  whon  they  are  not  members 
of  the  House  or  Senate  liiterior  Committees,  they  have  been  as  con- 
:fuse<i  by  recognition  policy  as  tJieir  tribal  constituents  are. 

Congressman  Speedy  O.  Long  sought  recognition  of  the  Tunica 
Tribem  Louisiana  from  1966  tb  1968  only  to  be  ad-.-ised  by  a  BUL 
spokesman.  ''^It  is  e3±renxelv  doubtful  that  Congress  \rould  act  to  es- 
tablish a  Federal  reservation  for  the  Tunica  Indians,:^  That  tribe, 
amazingly  enough,  has  retained  .130  acres  even  witliout  Federal  pro- 
tectioiu  Whether  or  not  one  Member  of  Con^^ess  could  gam  support 
for  legislation  identif>'ing  a  specific  tribe  as  eligible  for  general  Indian 
programs,  it  was  not  likely  that  Congressmen  would  have  the  tinie^to 
deal  with  obstacles  preseuted  bv  the  BIA.  or  to  understand  exactly  wnv 
the  policy  of  the  United  States  was  plagued  with  such  iindefined 
hesitancy. 

TirSC^  COURTS 

-In  the  absence  of  administrative  clarity  and  oojigre>f.-ionui  policy,  the 
judicial  branch  has  had  to  address  the  states  of  some  tribes  lal>eled  as 
unrecognized*'  by  the  Federal  executive  branch* 

 -j^- recent  ^  l^rfji^^rrm^a^ihoddv       J/w';f<:>-;?^  presenlod  an  important 

decision  regarding  the  executive  branch  use  of  the  disf irlctioiT^^ecog^^ 
nized**  and  ^onrecognized^.  The  Department  stipulated  for  the  pur- 
poses of  the  case  that  the  Passamaquoddy  were  an  Indian  tribe,  but 
_rgued  that  it  was  'not  required  as  trustee  to  pro.^ociite  the  Passama- 
c  uoddy  claim  against  the  State  of  Maine,  since  the  tribe  was  "^unrec- 
ognized*-. The  Court  rejected  the  Interior's  position  finding  that  the 
Xonintercourse  Acts  apply  and  that  the  XThited  States  has  a  trust  obli- 
gation to  tlie  tribe.  The  case  makes  it  clear  that  the  executive  branch 
cannot  arbitral rily  exclude  Indian  tribes  from  its  trust  relationship. 
The  case  did  not  directly  address  the  service  component  of  the  trust, 
and  this  issue  has  not  been  fully  resolved- 
Other  questions  also  remain!  i:)oes  the  Interior  Department  have  any 
power  to  exclude  any  group  that  prorvrsc-s  to  be  an  Indian  tribe? 

~*\TlYatrtegalraTit}K>rTty^d6^^^ 
groups  are  not  Indian  tribes?  Finally,  what  factors  or  considerations 
can  bo  consistently  used  in  determining  a  group's  Indian  tribal 
authority  ? 

It  might  take  decades  of  litigati  n  to  resolve  these  questions.  Short 
of  every  tribe  procuring  legal  services  and  suing  tlie  United  States  for 
recognition,  it  is  unthinkable  that  this  issue  can  ever  be  solved  in 
this  method.  Kconomics  a.lone  pi-ecludc  this  as  a  sohition;  in  most  un- 
recognized tribal  communities,  funds  are  unavailable  for  legal  assist- 
ance. More  importantly,  however,  many  tribes  would  not  welcome  or 
could  not  withstand  the  social  iiostility'anci  polarisation  which  might 
occur  within  their  communities  and  Ix^tween  their  communities  and 
neighbokring  i>eople^  while  litiirv  "^ion  pro<:-eeds, 

THE  TKXBES 

From  the  viewpoint  of  tril>es  seeking  to  clarify  their  status  with  the 
Federal  Government,  undefined  li'onrecognition  is  an  incomprehen- 
sible nonpolicy.  The  tribes  have  not  been  able  to  escax>c  the  historical 
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circumstances  and  living  conditions  all  Indians  share,  but  they  have 
been  unable  to  obtain  the  serv  ices  which  other  tnb^  receive.  J/hey  do 
not  imderstand  the  reason  for  this  discrepency  whicH  defies  los:icai 
explanation.  The  United  States  has  permitted  a  flaw  the  tounda- 
tion  of  its  Tr^a^fcn  policv,  in  reco«naizin<r  the  benehcianes  o±  tmtt 
ppliey — a  fact  that  itsol/  is  incomprehensible  to  many  people,  inoi- 

ans  aaid  non-Indians  alike.  -x-  j. 

Even  if  a  clear  institutional  procedure  for  the  reco<?nition  ot  tnoes 
is  adopted,  there  will  be  problems  for  the  Indian  communties  co  face. 
In  almost  everv  case,  the  Indian  hcrita^re  of  every  ^mixp  seekim?  rec- 
o*riiiti6n  is  undeniable,  but  it  may  well  be  difficult  for  a  number  ot 
tribes  to  prove  their  identity  and  dooninent  their  histor>-.  l!>duca- 
tional  opportunities  were  limited,  and  sometimes  nonexistent  m  w^rec- 
o«rnized  Indian  communities.  ^Tot  only  were  these  Indians  unable  to 
attend  Federal  Indian  schools,  but  they-  were  often  -xciuded  from 
both  schools  for  blacks  and  schools  for  whites.  When  tribal  leaacrs 
cannot  write,  it  is  extremelv  difficult  for  them  to  present  their  case 
before  the  Federal  Government.  It  may  take  a  g^reat  deal  of  research 
to  combat  an  offliand  replv  from  a  RTA  official.  Historicnl  research  is 
as  difficult  TO  finance  as  leo^al  assistance  is,  so  unless  outside  fundm^^ 
a*rencies  aid  these  communities,  their  histoi-y  remams  buried-  Coni- 
-misj>Toner-At1a  Oeer-,addre££ed.thjsj2pinjt  intll*!  firi^^Comnussion  meet- 
injr:  '"It  is  a  tremendous  burden  on  the  tribe  to  fake  on  tiieDepartrnenfc 
of'^h*^  Interior,  take  on  the  Confrress  .  .  .  there  are  a  number  of  tribes 
that  have  been  dejiied  recognition,  that  may  not  catch  the  fancy  ox 
some  foundation  or  other  <^oup.''  *  ' 

Go>rcr,T7siON' :  PolicI"  N  eeos  -  _ 

In  conclusion,  then,  the  Commission  recommends  a  policy  which 
meets  the  followin«^>xequirements:  '  '  .  ^ 

There  must  be  a  firm  le-ral  foundation  for  tlit*^ establishment  ana 
recojrnition  of  tribal  relationships  with  the  United  States. 

There  must  be  a  valid  and  consistent  set  of  factors  applied  to 

  eATc rvL,Xndl;in-t  ri T T  irroup.^Liiich  seeks  riK-o^nit  ion.     

-Everv  Indian  tribal  group  which  seeks  recognition  mustfbe 
reco^Tiized;  everv  determination  that  a  ^rroup  is  not  an  Indian 
tribal  irroup  must  be  iustificd  soundly  on  the  failure  of  that  <rroup 
to  meet  any  of  the  factors  which  would  indicate  Indian  tribal 
existence.  '  . 

Funds  must  be  extended  to  i^xoups  so  that  they  can  ar^^ae  their 

cases  for  rec6<ni*^i*^"-    '  -  ,    -      n  x  j 

Keco^rnition  at  this  time  must  cari-^-  witli  it  all  the  i.orce  _,ana 

impact^vhich  recoiruition  bv  treaties,  le^rislation,  or  administra- 
tive actions  have  carried,  but  must  not  prejudice  the  tribe's  rig-ht 
to  tletermine  what  particular  services  and  pro<rrams  it  desires. 

This  reccKmition  must  not  neirate  or  affect  m  any  way  the  previ- 
ous recognition  <rranted  other  tribes  by  treaties,  legislation,  or 
'  administrative  action.  - 

K  K<  >.M>IKN'r>ATIO>-S 

It  is  imd€-niable  tfiat  Indian  policy  sliould  be  api>licd  equitably  to 
ail  Indian  tribes.  The' primary  recommendation  of  the  Commission  is 
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that  all  of  the  unclear  and  un.sottled  aspects  of  this  policy  bo  resolveil^ 
The  Commission  recommends  that  procedures  be  establislied  that 
all  tribes  will  be  jqruaranteed  their  unique  relationships  with  the  United 
States,  ^f ter ^adoption  of  the  follo\vin<r  recommendations,  the  words 
*^onfederally  reco^rni^ed"^  and  federally  V unrecognized""  shall  no 
lon^^er  be  applied  to  Indian  i>eople, 

COXGKESSXO^^-AI.   OECI^VKAXION-    OF  l»OLICY 

The  Ccymrrvis^OTt  recoynTne^r^^s  that : 

To  clarify  the  intention  of  Conorress  and  to  dir^pel  administrative 
hesitations^  Con«:ress  adopt.-in  a  concurrent  resolutioii,  a  statement  of 
policy  affirming  its  intention  to  recognize  all  Indian  tribes  as  eligi- 
ble for  the  beneJSts  and  protections  of  general  Indian  legislation  and 
Indian  policy;  and  directing  the  executive  branch  to  serve  all  Indian 
tribes. 

That  declaration  of  policy  could.be  adoiDted  alon<r  with  Task  Force 
Nine's  ^^Congressional  Statement  of  Findings  and  Declarations  of 
Policy*^-  In  pertinent  part,  it  reads  : 

The  Confess  xeco^uizes  tliat  there  are  numerous  tribes  and  groups  oZ  Indian 
people  who  have  been  denied  Federal  reco^ition  for  lack  of  a  treaty  relation- 
jsliip  with  tlie  tTnited  Stotes  or  bick  of  other  contact  with  Federal  authorities 

_administerin?r   the    Federjil    Indian    laws-    The    Conjrress    recoprniises   tha*:  the 
<*outm\ie<i  refusail  \^  "The-^><iOTni-^rtttiiori^1^iie^i— to  -a^^cor^l-^FIed^raJ^xecoiniition^ to^ 
these  tribal  entities  or  communities  of  Indian  people  is  not  X' remised  on  pounds 
of  eiiuity  or  justice  hut  is  premised  on  the  lack  of  adequate  appropriation  of 
funds   to  properly   serve  those  tribes  and  people  who  are  already  federally 

.  recof^nized  and  -because  of  the  lack  of  any  cle:»r  le;rislative  fruidelines  to  facilitate 
reco^r^ition.  The  Conj^rress  here^'ith  declares  its  commitment  to  provide  a  mech- 
:^ni^cm  for  recognition  of  those  Indian  tribes  or  community  srroups  who  have 
i^reviously  been  unreco;rnized  and  to  couple  this  commitment  with  a  commit- 
ment to  appropriate  such  additional  funds  in  the  future  as  are  nece^isary  to 
provide  services  to  these  newly  reco^mixed  entities  without  diminiNlim€*nt  of 
services  to  those  trib**s  already  reco^mized/^ 

CREATTON'  OK  A  SPECrAI^  Op-KxCE  FOR  THE  ESXAK^S  1 1 MT:>rT  OF  TITE  FEDER-M- 

.  JL>rr>XA>r  KEl^VTIOXSillJ? 

l^Tie  C orrtrrf.issio-n  Tcrtonijineiuls  that  s 

.Xo  insure  that  tlie  above  declaration  is  t^arried  out^  Con*rress.  by 
le^srislation  create  a  special  office,  for  a  :^pocific  period  of  operation, 
i=iicli  a*s  10  years,  independent  from  tht-  x^^'^^^^^-  3nreau  of  Indian  Af- 
fairs, entrusted  with  the  responsibility  of  affirming-  tribes'  relation- 
ships with  the  Federal  Government  and  empowered  to  direct  Federal- 
Indian  pro^rrams  to  there  ^ribal  oonimnnities.  The  office  hav^e  a 
dual  function:  (1)  Affirming  the  Federal  relationship  with  the  peti- 
tionin<r  tribes:  and  in.)  ne^otiatin*r  the  particular  aspects  of  that  re- 
lationship  within  the  context  of  general  Indian  le^jislation  and  Indian 
law,  but  with  the  flexibility  to\meet  each  tribe^s  specific  needs^^ 

K}t7}4^ti0^i.^       th,  Sp^r/aJ  Ofpru  :  A^r/nh}</  tlte  Rel^tJonsliJ p 

Xh  f>  O om  m  /s<,^/07r  i^rr-om  w e Tirjsi  fJt at : 

Xhc-  r  -st  function  includr^  the  following!  procedures  : 


Tnr-*K  Force  Nin.'  finnl  r*-iu>r<-.  v  *1.       p.  HO.  Sof*  n7>'»  pp*  44— 4C 
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The  amco  contact^  aU  known  so-caUed  unrecogmzed  tribes  and 
inform  them  of  their  rights  to  establish  a  formal  relationship 
DPith  the  Federal  Government.  -      ^.-u  * 

OTeclmical  assistance  be  provided  for  tnbes,  ensuring  that  tney 
understand- the  oflSce's  procedures,  and  that  they  acquire  legal  as- 
sistance and  professional  assistance  when  they  desire  it  for  pre- 
senting their  claims  to  this  office.  With  the  assistance  of  the  special 
officZor  with  the  assistance  of  persons  designated  by  the  tribe  but 
paid  by  the  office,  the  tribes  may  submit  petitions  for  recognition 

to  the  office.  ^j: 
-  4.S  soon  as  possible,  but  no^later  than  1  year  after  receipt  of 
a  tribe's  petition,  the  office  must  decide  on  a  group  3  eligibility 
as  a  tribe  for  Federal-Indian  programs  and  services. 

-Kia"  decision  must  be  JecHed  on  the  definitional  factors  enum- 
erated below,  factors  whict  -re  intended  to  identify'  an>  "^oup 
whi^  -has  its  roots  in  the  general  historical  circumstances  all 
aboriginal  peoples  on  this  continent  liave  shapea.  -^^^-f ; 

At^hv^  e^  of  1  year,  through  appropriate  ^i^^^^s  and  mve.^ 
oration  the  office  shall  justify  any  rejection  of  a  ^ovip  ^  clam>  ,o 
SbS^status  with  a  written  rei>ort  documenting  the  group  s  xail- 
Seto^bH^h  its  inclusion  in  any  one  of  seven  enumerated  defi- 

^^^JST^^a^^p^e^fl^o  office's  ruling  to  a  three-judge  Fed- 
era!  r>istrict  CoiiVt,  as  outlined  below 


Dete^rmirt^'ng  tJte  Invm^dlate  I>lTectlo-ix  of  the  RelatiorcMp 

The  Oonhrrhission  T-ecomjmerids' that :  i«„ 
The  second  function  of  the  office,  to  negotiate  the  tribe  s  particula- 
stati^  TrithSi  the  Federa  svstem,  is  intended  to  place  these  newly 
?^o^zedTribi  on  a  firm  footing  so  that  their  claims  are  clear,  their 
ri^h^a,^  affiled,  their  special  needs  are  assessed  and  so  tjiat  actions 
mav  L'taken  immediately  to  improve  their  health,  educational,  and 

"""^^S^^^f^^^m  acknowledge  these  .tribes^  diffeijnt  prio^^^^^^ 
and  will  assist  in  expediting  actions  on  tribal  priorities.  It  is  not  m- 
tei^^  to  a  proceS^for  limiting  tribes  eligibility  for  any  services 
or  c^Ssi^Sing^the  powers,  ri^rhts,  and  ?P^«^^  PJ^^^^^f^ 
tribes-  The  office  will  be  directed  to  exercise  good  faith  and  trust  m 
delineating  the  tribes^  rights  to  services  and  protection  of  laws  govem- 
xns:  Indian  affairs. 

-    •      Specific  rrocedxtres  To  Be  FolTorred  hy  the  SpecfaZ  Oiffce 

The  Oommdssion  recoTTh-m^nds  th/rt 

Congress  direct  this  special  office  that  for  the  purposes  o:^  fulfilling 
the  Federal  Oovet-nment-s  obliiration  for  the  protection  and  well-being 
of  American  Indian  tribes  and  aboriginal  groups,  and  their 'resources, 
and  for  the  identification  of  those  groups,  the  following  procedure  will 

be  folio  "ed  z  ~  ■ 

A.  tribe  or  group  or  community  claiming  to  bo  Indian  or  aboriginal 
to  the  United  States  be  recognized  unless  the  United  States,  acting 

^      -  46>     :  ■ 
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througii  tHe  special  oflSce  created  by  Con<;:ress,,  can  establish  through 
liearin^  and  in vesti orations  that  the  group  does  not  meet  any  one  of 
the  following  definitional  factors: 

a.  The  group  exhibits  evidence  of  liistoric  continuance  as  an 
Indian  tribal  group, from  the  time  of  European  contact  or  from 
a  time  predatmg  European  contact.  ^^Historic  continuance*'  in- 
cludes any  subsequent  fragmentation  or  division  of  a  specific  tribe 
or  group,  and  any  confederation  or  amalgamation  of  si>ecific 
tribes,  bands,  or  groups  and  subdivisions. 

b.  The  Indian  group  has  had  treat v  relations  ^vith  the  TTnited 
Stat  es,  individual  i^tates,  or  preexisting  colonial  and/or  territorial 
governments."  •*Xi*eaty  relations"'  shall  include  any  formal  rc^la- 
tionship  based  on  a  government's  aclvnowleclgmenc  of  the  Indian 
group's  separate  or  distinct  status. 

The  group  has  been  denominated  an  Indian  tribe  or  desig- 
nated as  "^Indian*""  by  an  Act  of  Congress  or  executive  order  of 
State  governments  which  provided  for.  or  otherwise  affected  or 
identified  the  governmental  structure,  jurisdiction*  or  property 
of  the  tribal  groups  in  a  special  or  unique  relationship  to  the  Stnte 
government.  ^ 

Tlio  Indian  group  lias  held  collective  rights  in  tribal  lands 
or  funds,  whether  or  not  it  was  expressly  designated  a  tribe. 
^^Lands*"*  shall  include  I:in<Is  reser\"e<l  for  tht*  trroupV  exclusive  use, 
occupancy,  or  related  generaJ  purposes  whjch  have  been  acquired 
by  the  group  through  Act  of  C^ongress,  executive  or  administrati\'e 
actionrf>r  through  such  related  acts  by  preexisting  coioniaLand/or_ 
territorial  governments,  or  by  Stat^^  governments,  or  through 
tlie  purchase  of  snch  lands  by  the  group.  **Kunds-^" includes  money 
designated  for  the  group's  exclusive  use,  possession,  or  related 
general  purposes  by  Act  of  Congress,  executive  or  administrative 
action,  or  by  such  related  acts  of  preexisting  colonial  a nd/pr  ter- 
ritorial governments,  or  by  State  irovernments,  or  bv  judgment 
awards  of  tlie  T^.S.  Court  of  Claims.  T^S.  Indian  Claims  Commis- 
sion* Kederal  or  State  courts. 

e.  The  group  has' been  treated  as  Indian  by  other  Indian  tribes 
or  groups-  Such  treatment  can  he  evi<lcnced  by  relationships 
established  for  purposes  connect e<l  with  ci-afts,  sports,  political 
affairs,  social  a ttairs,  economic  relations*  or  anv  intertribal  activ- 
ity, 

f-  The  Indian  group  has  exercised  political  autliority  over  its 
UK^mlMMv;  thrfjTiirii  a  tHbal  comii-il  or  othei'  such  governmental 
sti-iiotures  \vhic"h  the  Indian  group  lias  determined  and  <lefined  as 
its  own  form  of  government. 

g,  Xhe  group  has  been  oflicially  designated  as  an  Indian  tribe^ 
group,  or  community-  by  the  Kederal  Oovernment  or  by  a  State 
government,  county  (or  parish)  govei-nment,  tovrnship,  or  local 
municipality, 

2.  If  the  United  States  finds  that  the  claimants  do  not  meet  any  of 
these  definitional  factors*  such  a  determination  must  be  made  in  Tvrit- 
ing  to  the  claimants  and  the  deeipion  shall  be  reviewable  by  a  three- 
judge  Federal  district  court  with  tlie  burden  remaining  upon  the 
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TJiuted- States  to  establish,  that  the  daimants  arc  not  an  Ijadian  tribal 
commnzixty* 

3»  If :  ate  TJnited  States  aSBjnns  through  the  special  office  that  a 
•  claimazit  tribe  or  group  meets  any  one  of  the  stau  H  ards  set  forth  above, 
it  shall  prcacnptly  begin  negotiations  -with  the  .tribe  or  group  for  pur- 
poses of  extending  all  benefits  and  protections,  of  th&  laws  of  the 
United.  States  directed  toward  Indians  to  the  extent  agreed  to  by  the 
tribe  or  group-  The  agencies  desimated  to  provide  for  the  ne^tiation 
of  protection  and  benefits  ^all  submit  to  the  Congress  such  additional 
requests  for  appropriations  as  are  necessary  to  fulfill  these  obligations- 

4.  Xechiiical  assistance  be' provided  by  the  special  c^ce,  or  by  the 
prime  agent  of  the  trust,  or  by  both,  so  that  newly  recognized  tribes 
can  determine  their  membership  rolls.  The  proce^  of  determining  the 
rolls  will  entail  public  notices,  the  formation,  of  tribal  enrollment  com-  - 
mittees  to  hear  mdividualis*  claims,  and  written  statements  of  enroll- 
ment verification  which  must  be  recorded  in  duplicate  by  the  prime 
agent  of  the  trust-  Tribes  must  set  their  own  membershin  stajidards- 
This  enrollment  procedure  may  begin  after- the  special  oMce  informs 
the  "group  pf  its  recognized  tribal  status,  and  may  continue  after  the 
special  office  is  terminated,  although  the  process- should  be  expedited 
by  the  office  as  fast  as  possible. 

^vr>Dmo:s^Ai>  KECO>r:3XE>;DATio^:s  ^* 

Thci  Corrrvmissior,,  recommends  tTutt  • 

Congress  appropriate  specific  set-aside  moneys  for  American  Indian 
community  governments  and  organizations  currently  not  receivmg 
Bureau  of  Indian  Affairs  services  and  programs  to  be  utilized  for 
program  development^  planning,  and  oommunity-ba.scd  operatiOTis. 
These  funds  to  be  an  addition  to  the  usual  appropriations  for  the  Office 
of  Ifative  American  Programs  (0:^^AP)  within  the  Department  of 
lETealth,  Education,  and  Welfare.  Such  funds  to  serve  as  an  interim 
measure  while  other  Federal  departments  and  agencies  are  implement- 
ino-  services  to  all  Indians.  (It  should  be  noted  that  there  should  be  a 
sp^ific  set-aside  since  less  than  11  percent  of  the  OXAP  grantees  dur- 
ing fiscal  year  1975  were  terminated  or  "nonfederally  recognized'  In- 
dian tribes  and  organizations. )  . 

To  insure  the  success  of  such  congressional  directive  and  specitic 
set-aside^  moncvs,  the  Congress  appropriate  additional  funds  for  dis- 
tributictfi  through  the  Federal  departments  and  agencies  on  a  grantee 
and  nc^agrantee  basis,  specifically  designed  to  provide  contractual 
training  and  technical  assistance  for  American  Indian  communities 
at  statewide  and  regional  levels.  Further,  to  provide  for  the  contmu- 
ance  of  the  self-determination  without  termination  concepts  surround- 
in*'  the  Indian  Self-I>etermtnation  Act  passed  in  the  93d  Congress, 
in^vidual  Americ  n  Indian  comii^  unity  go  v errtnients  ai..d  organiza- 
tions and  combinations  thereof  within  a  State  or  regional  area  aro 
to  be  e'iicouraged  to  perform  the  conti-acti^al  negotiations  with  in- 
dividual contractors,  in  a  cooperative  effort  with  the  respective  Fed- 
eral agencv.  Additional! v,  to  provide  the  ni*ces5ary  support  xor  the 
development  of  non-BIA*  programs  and  service  s,  and  for  the  coopera- 

»*■  These  recommendations  were  i>ropo8ed  by  Task  Force  Ten. 
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tive  efforts  between  Federal  a^jencies  and  Indian  communities  in 
policymaking  and  policy  formation,  the  Congress  stipulate  and  en- 
courage the  utilization  *  and  formation  of  the  Indian  Xask  Force 
concept  on  the  Federal  Keijional  Council  level.  (A^  such,  the  presence 
of  an  Indian  task  force  at  the  Xew  England  Federal  Kegional  Council 
has  proven  over  the  past  few  years  to  be  highly  effective  in  the  areas 
mentioned  above.) 

For  the  pujrposes  of  providing  effective  utilisation  and  improvement 
of  human  resources  within  American  Indian  communijties  and  for 
the  successful  continuance  and  nxtional  development  of  community 
governments  and  organizations  not  currently  receiving  33iireau  of 
Indian  Affairs  progi"ams  and  services-  the  Congress  establish  a  na- 
tional Indian  scholarship  and  fellowship  program  specifically  de-. 
signed  to  promote  the  educational  development  and  training  ox  the 
current  Indian  leadership  within  such  coniniunitios  and  those*  \'anno[ 
Indian  adults  who  exhibit  future  leadership  qualities  and  activities. 

Congress  direct  the  General  Accountinjtr  Oflico  to  immediately 
proceed  with  full  and  complete  investigations  of  the  grant  award 
procedures  involving:  the  OiHce  of  Indian  Edu^^ation — title  IV,  parts 
A,  C  and  C :  the  Office  of  IS'ative  American  I^rogranis — Tribe  and 
I'rban:  :in<l  rlie  Office  of  Intl"  :i  ^Manpower  l^iograms — sec*  302  of 
the  Comprehensive  PZmployment  and  Xi-aining  Act. 

Xlie  Congress  extend  the  statute  of  limitations  as  provided  in  2S 
TT.S.C.  sec.  24:l^>(h)  -o  as  to  prf)\ide  rhat  aiTions  winch  accrued  on 
the  date  of  enactment  of  such  Act  in  a.'c<>rdanco  with  suljsectlon  (g) 
thereof  may  be  brought  wirhin  2-7  years  after  the  rigiit  of  action 
accrues*  so  as  to  provide  time  for  Indian  tribes,  bands^  or  groups  who 
have  not  had  access  to  legal  services.  elTective  legal  research,  and  effec- 
tive historical  research  to  seek  redrr*s.^  tlirough  actions  brougiit  by 
the  United  States  on  their  l>elia]  f  under  the  Act. 

The  Consu^:  T?ureau  be  di,rected  to  implement  the  recommendations 
suggested  by  Task  Force  Ten  on  page>  ITO-J— ITO-t  of  its  final  re2:)ort* 
so  that  so-called  tin  recognized  Indian^:  will  be  identified  in  the  19S0 
census. 
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Policy  and  law  governing  Indian  afEairs  lias  not  only  differed  from  time  to 
time^  but  lias  also  differed  from  place  tdf  place*  Among  tbe  tribes  wliidi  liave 
e3cperienced  xmique  application  of  law  and  policy  are  tliose  in  ATffskfl,  Oklalioma^ 
California,  and  tlie  forgotten  tribes  of  the  Eastern  Seaboard. 
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CHAPTER  TWELVE 
SPECIAL  CIRCUMSTANCES 

'    V  A.  AliASKA 

GENERAL  STATCS  OF,  AIASKA  NATIVES 

Because  of  the  scale,  novelty,  and  iiniquene^  of  , 
Claims  Settlement  Act,^  it  is  understandable,  though  reg._.>  aible,  that 
most  contemporary  consideration  of  the  Alaska^atives  -  is  m  t^s 

legisl^ion/But  to  look  at  the  Alaska  Nativgs  only  through  the  • 
lens  of  Se  Settlement  Act  is  to  miss  the  larger  and  more  important 
part  of  t' e  picture.  .     .  .  i   ,  xt 

In  aboriginal  social  and  political  organization,  the  Alaska  Natives 
did  not  differ  markedly 'from  otaer  American  native  peoples.  They 
organized  themselves  into  sociul  and  political  units  (groups  or. 
trftes)  '  as  various  and  multifonn,  but  of  the  same  general  nature,  as 
those  evolved  by  the  Indians  of  the  lower  48.  ,     .  . 

The  treaty  under  which  the  United  States  acquired  aominion  over 
Alaska  from  Eussia  provided:  "The  uncivilized  tribes  m  Alask-a  wiU 
be  subject  to  such  laws  and  regulations  as  the  Lnited  States  may  from 
time  to  time  adopt  in  regard  tb  aborimnal  tribes  of  .hat  county.- 
Between  1S6T  and  1900 -the  United  States  paid  scant  attention  to 
. .  the  Natives  (or  anything  else)  in  Alaska,  although,  from  time  to  time, 
'  Congress  acknowledged  that  the  Natives  had  claims  to  the  land,  the 
settlement  of  which  it  reserved  for  a  future  tmie.  For  example,  the 

Oj^nic  Act  of  1884  stipulated :  \  ^ 

-  That  the  Indians  or  other  Arsons  in  said  district  shall  not  be  disturbed  in 
aie  possession  oi  any  hinds  acruitay  iu  their  use  or  otcupatiou  or  now  claimed  by 
tteiTbut.the  terms  nnder  whicKsuch  persons  may  acquire  the  tijle  to  such 
lands'  is  reserved  for  future  legislation  by  Congress." 

When,  after  the  beginning  of  the  20th  centurv,  the  United  States 
bcmn  to  take  notice  of  the  iQaska  Natives,  it  dealt  with  them  m  much 
the  same  way  as  it  was  then  dealing  with  the  Inaians  of  the  lower  48. 
Of  course,  by  this  time,  the  era  during  whicT^.  Oie  Lnitcd  States  con- 
cluded formal  tretties  with  Native  tribes  had  onwd  and;  though  sev- 
eral reservations  eventually  were  established  by  various  means  for 
certain  Alaska  Nivtive  tribe^  a  reser\-aticn  device  was  used  far  less 
vtidelyin'Alaskatiian -o^th     -v  .  ^B.- 

I  i-*„f  n-t  18  1971  85  Stat.  6       ^  uiEe^ded.  43  tf.S.C.  1601  et  9e<:. 

^Thl  Naavi  ro=;rL^  .i.    .  distinct  major  ethnic  gronps:  Indians,  E8lclniO!i. 

""^oiS^Suy.  tie  seneric  term  -trlW  til  be  nsed  to  ttls  s^Wer  to  connote  a  Native 
Dolitical  unit,  and  wUl  Indnde  snch  cono?»ta  ae  ••gronp"  and  "village. 

.  c5ijS^«8  p^pt^'th^  mK  oV^y  more  treaties  with  Native  tribes  In  1S71.  Act  of 

thp  l?wpr  4S^^m.S«Iv^^^^^  rov-tlnc  and  Invading  of  their  oboriRlnal  domains,  did  not 
exist,  at  leanf  nnUl  recently,  n:  Alaska. 

(4S9) 
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By  and  lar;xt-,  tht-  KniUnl  States  rcco;rnii:.-(l  tliat  the  Xativc  tribes 
of  Alaska  \vp<*c-of  the  same  genus  as  the  other  rndian  tribes  within 
its  jurisdicfxon,  and  fanned  its  rehitionsiiips  with  them  and  their 
-  members  according! v.  In  short,  it  remarried  the  Alaska  Native  tribes 
as  dependent  domestic  sovei-ci^nis.  posj^ossed  of  the  same  attributes 
and  powers  as  the  Xative  tribes  of  the  lower  4S.  And,  just  as  m  the 
case  of  other  Xative  tribes,  it  ackno\vled*red  that  a  special  relation- 
ship existed  between  and  the  Alaska  Xative  tribes  and  ihtvrcmem^ 
ber>?.  as  an  incident  of  which  it  midorf  ook  to  provide  tlicTn  with  special 

services.  .    ,  ,-  - 

When  Congress,  in  19:^4.  bv  adoption  c>f  the  Indian  Kcqrimnization 
-\ct.  (IRA), ""undertook  to  promote  the  strcn^rtheninn:  of  rribal  govera- 
m.  nts.  it  expresslv  provided  that  "E:=k'"-^'=  J*"'^  other  aboriginal  peo- 
ple of  Alaska  sliall  be  considere<I  Indians."  25  TJ.S.C.  479.  And,  when 
Congress  was  informe  I,  re^rard^-ss  of  its  intent  to  extend  the  benefits 
of  the  IRA  to  Alaska  Xative*,  that  >^me  were  b^-ing  excluded  there- 
from for  want  of  reservations,  it  adopted  an  Act  "  ijroviding  that  the 
Alaska  Xative  tribes  should  be  eligible  to  receive  such,  benefits  whether 
or    not    They    possessed     reservations    or    had    been  "recognized" 

previously.  ,  i  ^ 

About  TO  Alaska  Xative  groups  or  villages  availed  themselves  of 
the  privilege  of  organizing  under  tlic  provisions  of  the  IRA,  while 
about  145  'such  groups  or  villages  retained  their  traditional  tribal 

forms-  T         xt  i 

Certain  of  these  groups  and  villages  (l:x)tli  among  those  tbat  orga- 
nised under  the  IRA  i>nd  those  that  retained  their  traditional  forms') 
were  actuallv  subdivisions  of  larger  r-cco^ized  tribal  entities.^" 

In  response  to  the  desire  of  the  Tlingit  and  Kaida  Tribes  of  south- 
eastern Alaska  to  strengthen  their  general  tribal  government.  Con- 
gress enacted  legisliition  in  1065  to  provide  for  the  reorganization  of 
fciieir  Central  Council  as  a  democratic  and  representative  body,  and  to 
confirm  the  Central  Council  as  the  general  and"  supreme  governing 
l>odv  of  the  tribes  as  a  whole-^^ 

The  essential  nature  and  attributes  of  the  Alaska  Xative  tribes  are 
-not  different  from  those  of  the  Xative  tribes  of  the  lower  4S.  They  were 
not  different  before  the  adoption  of  the  Settlement  Act  and  they 
,are  not  different  todav-  . 

Th'^  Alaska  Xative  triK  s  (referring,- of  course,  to  the  historic  and 
trad-    onal" tribal  entities,  not  to  the  Xative  corporations  organized 
uml  .  the  Settlement  Act),  just  as  the  tribes  of  the  lower  4S,  are  do- 
mes* ic  sovereigns.  They  possess  all  of  tlie  attributes  and  i>owers-nor-  • 
mally  appertaining  to  such  status,  except  those  that  have  been  spe- 

»  Act  of  June  IS.  in:i4.  4S  Scat.  05*4.   

»  Act  of  M.-»v  1,  lOrtG.  -tt>  Stnt.  12.-0  <23  TT.S.C-  4Tr:jO.  •    *,  , 

«>  For  exam  pi  o.  nil  12  of  tli**  .Xative' v-lllaffOM  jtncl  ;rrrnips  locate^  In  southeastern  .A-Iaslca 
(not  lnclu<Un»r  rtferlakatla  i  th.it  orjrn  nlz.-«l  l«?'rtv-e.-n  lons  nn>l  H*-!!  iinflor  the  IR^V.  as^ell 
'jin  several  that  <1UI  not.  were  oU  cnrnponentit  of  the  con  fed  era  tea  Tllnsrft  and  Haltia  Tribes, 
whif^h  tbe  Unltetl  States  previously  had  rpeo?;nlz»'(l  as  a  tribal  entity.  See.  e.g'-,  Act  or 
June  ir>.  IDrsn  (-40  Stat.  riSS).  ,  ^    -  , 

1'.  \et  of  Ancii*;t  If.  10»>n.  Tf>  Stat.  r.4.'l.  -\s  <i<*monstm.Tlr«sr  that  unch  VL-ere  tne  purposes  or 
rhe  \«-r  >»«'e  hearin'-*«  on  FT.Tt  -^74  b*-f*>rf  the  >;uhr-oinmittoe  on  rnrllnii  Affairs  of  the  IIon>»e 
OoramIffe«  on  Interior  ami  Insular  .VtrnirR.  SOth  Consr,.  1st  sess..  ser.  4.  ar  2-  16.  lOS.  HO. 
11."  iitkI  IIT.  .V  KfVi'cith-  »t(>jef-t  of  M>c  TIMir.  A<-t  \\-;if*  To  make  clear  that  the -f-'ontriil  Co mcll 
waM  enipowerefl  to  aet  for  ttir-  Tlln>U  nml  Jlildn  Tribes  ns  n  whole,  notwithstanding 
many  of  Its  comr>onent  jrrotips  nntl  vlllairesj^jul  t>een  inUlvIdually  orcanisted  under  the  IR.A. 

See  Oominlsslon'note  at  p.  4>)*». 
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cifically  denied  or  taken  fcgtn  them  by  Congress.-*  Vital  among  these 
axe  power  to  act  in  a  corporate  capacity ;  immunity  from  State,  and 
Federal  inccwne  taxation ;  immwiity  from  suitv  without  consent ;  power 
to  determine  membership;  and  power  to  regulate  the  conduct  of 

members  as  socb.-   '  .       ,     .  -         -     *  i  i 

£scept  that  it  used  the  reservation  dev-ice  more  sparingly  in  J^asfca 
than  in  the  l<>wer  48,"  the  United  States  dealt  with  and  provided  serv- 
ices to  th^  Alaska  Kative  tribes  and  their  members  in  accordance  with 
the  same  policies  and  programs  as  it  emi>loyed  elsewhere.  It  recognized 
that  it  had:  the  s&me  special  relationship  .to  the  Native  tribes  and 
peoples  of  Alaska  as  to  the  ICative  tribes  and  peoples  of  the  lower  48- 

l^ere  is  a  grave  misconception  in  some  quarters  that  the  Settlement 
Act  was  intended  to  effect  a  termination  of  the  traditional  Alaska 
Xative  tribes  and  of  the  special  relationship  existing  between  such 
*  tribea -nd  their  members,  and  the  United  States.  ^ 

The  Act  engenders  lao  such  purpose.  Xhere  were  some  m  and  out  of 
•Congress  atthe  time  it  was  in  preparation  who  ur^^ed  that  it  include 
provisions  to  terminate,  particularly,  the  eJigibility  of  the  Alaska 
Natives  to  continue  to  receive^  special  services  based  on  their  status 
as  Xatives.^*  B^t  they  lost.  See  secti<Mi  2(c)  ;  43  U.S-C.  1601  (c). 

Among  other  things,  it  was  pointed  out  that  the  vcJue  of  the  Alaska 
Natives'  eligibility  to  receive  the  special  services  generally^made  avafl- 
able  by  the  United  States  to  Xative  i>eople,  exceeded  the  amount  of  the 
monetary  compensation  provided  by  the  Settlement  Act,  and  that  to 
cut  off  these  services,  while  purporting  to  compensate  the  Natives  for 
the  extinguishment  of  their  aboriginal  claims,  would  be  to  leave  them 

poorer  than  before.  .  ,    .  ^       ^  -i  a. 

-  The  Settlement  Act,  as  its  very  title  implies,  was  intended  to  settle., 
the  historic  claims  of  the  Alaska  Natives  based  on  ^tbori™al  title. 
Essentially  it :  (1)  extinguished  the  aboriginal  title  held  by  the  Alasica 
Natives  collectively  to  virtualljr  all  the  land  in  Alaska;  and  (2)  pro- 
vided compensation  for  such"  extinguishment.  ,  ,  .  -  - 
The  United  States  has  settled  the  historic  land  claims  of  scores  of 

"^^^osuSisettlement  has  ever  been  held  to  have  abolished  the  tribes 
concerned  a^  political  entities,  to  have  affected  thoir  legal- status,  to 
liave  dimini^ed  their  sovereign  powers,  or  to  have  terminatf" 
special  relatioii>-?hip  previously  existing- among  them" and  the.,  .^em- 
bers and  the  United  States.  ,      i      *  * 

The  Settlement  Act  did  not  arlter  m  any  way  the  legal  nature  or  sta- 
tus of  any  of  the  Alaska  Native  tribes.  Nor  did  it  alter  the  preexistmg 

 _        i_^»._«_.i7_  JLlAHbL  Vatlve  Tribe*  stlU  TKMtsess  a.  number  of  soTerelsn 

»AltlioTi«h,  *«5j?^.^"i^„rr5,rii"S'  twrttoW  («^.  to  relate  iuntinK  and  flablaff  on 
>^TT,"-,';i^^?'^*?2^^5^«^reSwly?a  i^OT  bl«iii»e  the  tribe* 

^^f?^S^2at^:^J^^M^Jado^^^  Ho^JS?^  were  tbe  ^oSted  States  in  the  future  to 
t^rrcnTiy^.at>  not  po^wcaa  vr'v"",  Ainaim  "Sfatlve  '-'iOe  aU  of  tbe  slumberlagr  powers 

S?^'?^f%rfLf^^&ifn/t^t'^^ve^^^  ^^id  iT^^ltel^^  reJuvfdSik  In 

2bo*^l*S^sr?to?^J^  t<>^I»^^^«*l"       *»»f  possess  relate. 

^^^^''^^^^SJ^tS*  tbkt'''>^T.^l'l  to  extinffulsh,  specifically,  the  lepil 

hjrtUe^'Act.  See  section  li- :  43  tr.S.C  161S- 
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relationship  bc-t ween- tlio  T^nitecl  Statos  and  the  Alaska  Xatlves  as 
members  of"sr.ch  tribes.  Particularly,  the  Settlement  Act  neither  ter- 
minated the  tribes  nor  the  status  as  "Xatives'-  of  the  memi>ers  thereof. 

It  did  not  contemplate  that  after  its  enactment  an  Alaska  Kative 
would  be  any  Jess  ^Xative,-'  or  any  less  entitled  to  rr-ceive  services  as 
such^  than  he  was  before- 

*  The  setttlement  of  the  claim's  of  the  Alaska  Xatives  was  uniqtie  only 
in  that  it  was  effected  directly  by  Con^rress  (rather  than  by  a  judicial 
tribunal  invested  with  juris^liction  by^  Con^T^ss)  -  But  this  diiTerence 
did  not  chan^]ne  or  expand  the"^  character  or  conseqiiences  of  the  settle- 
m^ent.  It  did  not  transmofrrify  a  settlement  of  aboriprinal^  claims  into  a 
termination  of  the  Alaska  tribes  or  of  the  status  as  Xatives  of  the 
Alaska  N'ative  people* 

*It  is  precisely  because  the  Settlement  Act  did  not  si<]^if5cantly  af- 
fects mt^ch  less  terminate^  the  preexistin^r  i^stitt^tiens  and  rolation- 
ships  of  the  Alaska  Xatives,  that  to  view  them  only  tI^rou<]Jh 'the  lens 
of  the  Settlement  Act  is  to  miss  more  than  is  seen. 

^Vliile-the  Alaska  Xatives  are  shareholders  and  operators  of  the  new 
corporations  created  to  administer  the  monetary  and  land  compensa* 
tion  provided  by  the  Settlement  Act.  more  deeply  and  enduringly,* 
they  arc  Ameri<iji  ^^atives  who  by  and  large  still  adhere  to  the  same 
kinds  of  traditional  institutions,  relationships,  and  aspirations  as  their 
l>rothr:  s  to  the  south. 

"  ^vi^vsivA  :n"att\'>:  cr^Ai^rs  SKTXT^r::MK>rT  .act 

As  a  consideration  for  th**  oxt  in^tiishinont  of  thoir  nl**>r-jiri^^^l  title 
to  virttially  oil  the  land  in  Alaska*  tlie  Settlomont  Act  provides  that 
the  p\laska  Xatfves,  collect ivoly,  shall  receive  $002,500,000  and  fee 
title  to  40  ixiillon  acres  of  land. 

.-'-'•'nQ^^^Tt^he  7iiono\'\  J?4G2,-J00.000  is  to  be  appi'opriatod  hy  Ooti^-t-css  over 
>5Jr"f>eri/>d  of  1  i  ycvtt^^*;.  and  $5r>0  million  is  to  be  derived  ^'or  an  indeter- 
ifii3ii*=nx  pt^rioil  frr>ni  a  2  percent  royalty'  on  certain  niinorals  produced 
from  State  xxn<\  Federal  lands.  See  sections  O  and  O;  43  IJ.S.C.  1605 
and  IGOS. 

Of  the  lands,  tlie  surface  estate  in  about  fi^i  mil'  :  hci"f\s  is  to  he 
i^jnveved,  in  quantities  ranirin^  from  2-3.040  to  161^  r>  ncres  per  cor- 
poration^ to  "eaclj  of  over  Xative  villa^je  corporation?;  or^rnnized 
under  the  Act.  The  suhsurfac'e  estate  in  these  22  million  acres,  to<^ther 
with  the  vv'liole  fee  simple  «*sf  ate  in  an  additional  IS  million  ac^res,  is  to 
bo  conveved  in  dispar:xte  quantities  to  each  of  12  Xative  re^i^ional  cor- 
porations. See  sections  12.  14.  and  1*5 :  4:5  U.S.C.  IGll.  1G13.  and  1615. 

Tn  section  2(b),  43  I^.S-C*  IGOl(b),  Conirress  declares,  in  part,  that 
"'the  srettlement  should  be  accomplished  rapidly*  with  certaint3%  in  con- 
forrnity  wirh  tlie  *i'eal  economic  and  social  needs  of  ^Xativos^  without 
liti^ration,  fand]  witii  maximum  participation  by  Xatives  in  decisions 
affecrinp:  their  ri^rhts  and  property." 

The  Act  provides  for  the  enrollment  of  every  Xative  to  one  of  13 
re^pons  and,  ^vhere  appropriate,  to  a  village  within  his  re^rion.  See 
section  5;  4-J  I '.S.C^.  1G04.  It  fui  tlier  requires  tiie  or^ranization  under 
.Vlaska  law  of  a  re;2;^ional  corporation  for  each  rep^ion  and  of  a  villa;2:e 
\ 

1'  Th**-  ir^tn  rosrlon  wns  created  for  Xatlvew  re«ldln2r  outside  ot  AlnakiL  who  cliose  not  to 
**nr<>U  to  tHt-lr  anc**><rf»r:il  rejclon^.  Jlenw.  tli«-  ICtli  rejrloa^con tains  no  vlllaffea. 


corporation  for  each  village.  See  sections  7  and  8;  43  U.S.C.  1606  and 
1607. 

As  it  becomes  available,  the  $962,500,000  monetary  coiiiponsatiou 
provided  by  the  Act  is  to  bo- distributed  to  the  re^.onal  corporations 
m  proportion  to  the  numbers  of  their  shareholders-  See  section  0(c) : 
4;^  U-S-C.  1605(c).  Kach -regional  corporation,  in  Mim,  is  ixMiuiretl  to 
redistribute  one-half  of  its  receipts  from  this  source,  pro  rata,  to  its  ^ 
shareholders  who  are  not  shareholdei-s  of  a  villa^re  corporation  aiul^to 
the  villa-e  corporations  in  its  region  in  place  of  its  shajeholdors  wno 
are  also  s!ian»holdei*s  of  snch  corporations.  S(*e  section  i  (]),  (k)  and 
(m) ;  4:;  U.J^.C.  1606  (j),  (k)  and  (m).  •     i     ,  i 

^KaHi  of  the  12  rejrioniil  corponitions  eligiolo  to  ivceiv(>  land  imder 
the  Act  ^-  is  roqnired  to  slmre  70  peiwnt  of  all  revennes  derived  trom 
tho  tinihor  icsources  and  sul)sur'  e-cstatos  granted  to  it  among  all 
such  corporations  (including  it^eio  uk-ording  to  tho  inunbcrs  of  tl^elr 
shan-holdei-s.  ir^eo  section  7(1):  4:5  U.S.(\  16t)()(i).  the  cas(>  oi 

the  moneta<-v  compensation  provided  by  the  Act,  ea^li  regional  cor- 
.porati<m  i:;  mitiiivd  to  mlistribnte  one-half  of  the  revenues  it  receives 
under  src'tion  7(i)  among  its  .shareholders  and  the  village  corporations 

in  its  region.  '  .        ,         i    ^       i  i 

The'Act  provides  that  the  village  corporations  shall  select  the  lajids 
to  which  thev  are  entitled  within  :^  year^^  (ended  December  18.  l^**^)- 
and  that  tlieVeirional  coi7)oration.s  diall  select  the  lands  to  which  they 
are  entitled  within  4>m.rs  (ended  Deeeinber  is.  1075).  See  sections  12. 
14,  16, -and  22(h) :  4:i  U.S.C.  1611,  16i:i,  1615,  :ind  1621<h).  It  stip- 
ulates that  the  Secretary-  sl>!il1  issue  j)atents  '^innnediately  ^^^f'^^^^ 
Native  con)orations  have  made  theiu  selections.  See  section  U  (a), 
(b),  (e),nnd  ( f )  : I'.S.C  l*Ii:J  (a),  (b),  (e),and  (f).  * 

Section  17(b),  4:^  U.S.(\  161(;(1)),  authorixes  then-(»servation  of  eas.- 
nu^iits  aeros.s  lands  to  be  conveyed  to  the  Native  cor])orations,  and  t 
perio<h(-points  along  tlie\-oui>es  of  major  waterways,  where  reason- 
ably nect-sary  to  g^iarantee  inteniiitional  treaty  obligations  and  ac- 
cess to  reiiKiinin;^  piiblic  lands.  ,  i 
-The  Secfetan-  has  taken  tho  position  that  he  Ms  authority  under 
\this  provision  to  i-eaerve.for  example,  continuous  linear  easements  2;^ 
feet  wide  along  the  shores  of  all  littoral  and  nparian  land.s,  and 
blanket  eas^micnts  over  the  beds  of  most  nonnavigable  water  coni-ses, 
"to  l>e  coiiveved  to  the  Native  corporations.  - 

Except  pursuant  to  a  court  decree  of  .separation,  divorce  of  child 
support,  stock  in  a  Native  regional  or  village  corporation  is  not  trans- 
ferable inter  \nvos  until  December  18,  15)1)1.  On  the  death  of  ?>  share- 
liolder,  however,  such  stock  passes  as  any  other  property  and  niav  be 
^inherited  by  a  non-Native.  See  sections  7(h)  and  8(c);  4-5  b-b-L. 
ltK)6(h)  and  16C7(c),  "  ,  ^ 

Section  21(d),  43  U-SP.  1620(d),  e.xempts  lands  conveyed  to  the 
Native  corporations  from  State  ard  local  taxation  until  December  IS; 
mm.  provided  such  lands  are  not  developed  or  leased  to  third  parties. 

.Section  17,  4-1  I.'.S.(\  1(510,  provides  for  the  creation  of  the  Joint 
Federal-State  Land  Use  Plannimr  (  oinmission  for  Alaska  and  among 
other  things  "(^^ee.  partie.,  section  17(d),  4:i  U.S.C.  161G(d)),  con- 

•«The  ir.th  rp^-ional  c^rp.  !on  N  InpU-lM''  to  r-«-«»lvo  Innd  and  Is  <^xcIud<Nl  from  Inter- 
refflonal  n»venue'shftric?r-.S*'»'.      tl'.:!  7\l)  '.  -iH  Cs.C  l«;0«(i). 
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templates  the  adcUr:on  of  a  siibstaiitial  quantity  of  land  (Sb  million 
acres  more  or  less)  now  in  the  j[^neral  public  domain^  to  the  Xational 
P'ark.  Forest^  TTildlife  Hefu^  and  Wild  Kiver  systems.  Congrre.ss  is 
currently  considering  several  bills  designed  to  implement  the*  provi-- 
si  on  of  section  17  (  dT)  • 

I^eZa-tecl  ta  Statun  in  Oea^ral 
^  *  ■■ 

In  their  historic  aspects  as  Xative  peoples  adhorin*^  to  tra<lirionnl 
tribal  entities  and  havin«:  a  special  relationship  with  the  United  Stute*^*. 
the  Alaska  Xativcs  are  be^et  by  substantially  the  same  problems  as 
other  JVmerican  Xatives*^'^  - 

But  they  liilso  suffetL, peculiarly  at  times  from  the  failure  of  repi*e- 
sentatives  of  ^be  Government  and  others  witli  whbm  they  deal  to  under- 
stand the  nature  of  tlieir  institutions' and  to  distin;LniislK  for  example, 
between  their  tribal  orgranizations  and  the  coi-^orations  establ7>ihetl 
under  the  Settlement  Act* 

Perhaps  because  the  traditional  tribal,  entities  and  <?ovemin^r  bodies 
of  the  Alaska  Xatives  are  not  associated  with  reser  :ttions,  the  Alaska 
Xatives  sometimes  have  difficulty  gettinjx  tlirou<rh  to  those  with  whom 
they  deal  that  their  tribal  entities  and.g'oveminp;'  bodies  are  of  the  sixme 
nature  and  possess  the  same  powers  as  those  of  other  Native  jjeoples. 

Representatives  of  the  Internal  Revenue  Service,  -who  seemJLn^ly 
liave  no  difficulty  imderstandinc?  that  tiie  Xavajo  constitute  a  Xative 
tribe,  whose 'f^ovemin^  body  is  tlie  Xavujo  Tribal  <Jounc:h  and  that 
such  a  tribe  *4s  not  a  taxable  entity/"  do  not  immediately  appi-ehend* 
for  example,  that  the  TUn*rit  and  Ilnidu  Indians  also  constitute  a 
tribe,^"*  whose  jrovernin^x  body  is  tlie  Central  CoxxTicil,  and  that  tjie 
i=tatus  of  the  Tlingit  and  Il^i Ja  Tribes  for  income  tax  i>urposes  is  310 
different  from  that  of  the  Xavajo  Tribe, 

J>efinitions  of  **Indian  ti*ibe"'  and  '^tribal  or<ranizatioii.*^  snc!i  as  are 
contained  in  section  4  of  the  Indian  Self- Determination  and  Education 
Assistance  Act,*°  have  compounded  tlie  confusion: 

The  Self-I>e termination  Act  defii\ies  ''"Indian  tribe"''  as  iiieanin;^:^  - 
'*any  Indian  tribe,  band,  nation,  or-.othor  or^zranized  ^ZTOup  or  com- 
munitj*,'  including  any  Alaska  S'ative  vil]a*re  or  vi.lla*z:e  or  re^rional 
corporation  as  derined  in  or  established  i>ursuant  to  the  *  *  ^  Settle- 
ment Act.^  It  defines  "^tribal  oi^anixatioTx-"  as  meaninor  '"the  reco^niiied 
g'oveming  body  of  any  Indian  tribe ;  and  legally  established  or^rani^sa- 
r ion  of  Iridians  which  is  controlled,  sanctioned-,  or  chartered  \>y  snch  - 
iTOvemingr  body  or  which  is  democratically  elected  by  the  adult  mem- 
bers of  "the  Indian  community  to  be  ser\-ed  by  such  or^raniza- 
tion  *  *  It  nrocs  on  to  provide  '"^that  in  the  case  where  a  contract  is 
let  or  <2:ranr  mjidc  to  an  organization  to  perform  servnces  benefiting 
more  than  *>:ie  Indian  tribe,  t}*e  approA-al  of  each  such  Indian  tribe 

IT  •*The  Aln**kii  Xatlv**  pe«e^e  ns  a  *rro  jr>  amonp:  the  mos^t  <ll«a<2vnntafr#»<I  cltlren?i  of 

tlie  XTnltetl  StatMi  In  t*'rm>i  of  Income,  **nii.»->Tm»-nt.  oducatloruU  iitminment.  llfjr  exp*Mrtnacr^-, 
li*^alth  nutrition,  bouslii^r  ami  every  irr»rH>rUiiit  Indicator  of  social  welfare*'*  Sen.  Rep. 
ior»,  <*r>n;r^.  iNt  H*»r.H..  ilt#Tl  \. 

R#?v.  rule  pt-  V  :  l.K.R.  15>CT-::G,  .c.  *  * 

Mi>r*»  precisely,  trwo  tribes  that  eoTife<Ierarerl  to  form  -i  Mingle  tribal  entity. 

.\et   of  Jnn.   4.    XUT^*.    HX    >itat«   li— o:;  r\S.<\   4:>t>-'-*r*^*. )  :    stn*  als*>   iletinl t Ion**  r-on- 

riilne<l  In  section  3  of  tbe  Indian  Financing;  At-t  of  Ap^r.  2-.  107-*.  SS  Stat,  (25  XJ.S.C.  . 
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sitali  be  a  prerequis.itP  to  the  Iottiii;r  or  lUiikin-  of  .-ucli  coutruct  cr 

^^he  Natives  of  a  single  Alaska  village  or  .  mmunity,  at  oiict ,  ixi^y 
be  o^niid :  ( 1 )  in  th^ f  orm  of  a  traditional  t rxbe  (  o^" I^^^^"  >  /> 
a  governing?  council,  (2)  in  the  fo.rm  authorii^od  by  fhe  TKA    (.5)  in 
the  form  of  a  mui>icipal  corporation  under  fetate  law,  and  (4)  in  tlie 
form  of  a  village  corporation  under  tlic  Settlement  Act. 

™1arger  aSregSttions,  the  Natives  of  Alaska,  at  once    nniy  Ix. 
organized:  (10  m  t^e  form  of  a  elassie^il  triU-  (as  ar;.  the.  T  Iingit  and 
KSda  under  the  Central  Council),  (2)  in  the  form  of  a  f ^^'^V.m\;:^';: 
poration  under  the  Settlement  Act,  and  ( :? )  m  tlte  fonn  of  a  \olm.r.n,> 
Siociat-ion  or  nonprofit  oorpoi-ati.-m  sti  uetm-ed  on  -rographio  an<l  oi 

ethnic  lines.  ;  ,         ^  ^  i  *^ 

Although  an  organisation  of  anv  of  thes*-  foriMs  meets  the  dehnxtion 
of  **Tndia^  trilx^'usedin  the  Self-IVtfrminatiou  Act,  it  is  only  or- 
^'anizations  of  forms  1  and  iJ  at  the  vilhige  level.  :in<l  of  form  1  nt  tiie 
higher  level,  that  are  repositories  of  tribal  -ovt^reignty  und  :u-e  c-apable, 
of  exercising  residual  sovereign  po\vt.rs.  (>-£raniz:itH)ns  of  these  three 
forms  are  botli  tribal  and  govenunentnl  in  ..Jitin  e. 

Municipal  corix>rati<ms.  thou<rh  irovt  rnnienta  1.  nix-  not  trit>al  ( oi . 
indeoth  even  ^'Native")  in  nature.  Tht-y  are  govtM  nmental  sulxb  visto!is 

of  the  State.  -  .      ,  ^  *  ♦! 

The  villa"^  and  regional  torix)ratioiis  «irg:inized  pui-siiaut  to  tiu- 
Settlement  Act  are  neitlier  tribal  (thoiitrh  they  an-  predominantly 
"Native")  nor  governmental  in  _ri:M  urc.  Tiu-y  are  Tor-protit  (-oi-iK>t  a- 
tions  organize<l  under  State  law.  -  • 

The  voluntarv  a^^sociations  or  not-for-i>i-ofit  corporation-  ^  Picture 
on  ethnic  and  ijeoirt-aphic  lines,  in  a  senso.  may  be  tribal  m  natuiy,  Init 
thev  have  not  been  reoognizt-d  as  the  tHT)ositories  of  ti  ibal  ^ovep-ignty. 
though  in  some  cases  C^v/..  in  th:tt  of  the  Tanana  ( 'hie  Is  i  oit  torence ) 
thert>  is  perha^^js  no  reason  whv  t  hf  V  should  not  in*.  _ 

This-  of  course,  is^not  to  snirgest  that  organiyations  of  Ala-  n  >*n- 
tives  otber  than  thos*'  tliat  a:-<'  repositories  of  trfbal  sovertMgiity  shoutd 
^be  excluded  from  the  lKnu':::s  of  <>xi^ting  and  future  legislation  aivt 
oro'^ams  designed  to  promote  rhe  development  of  Native  peoples.  Jt 
is  onlv  to  ooint  out  that,  tvpically,  tlie  Alaska  Natives  are  organ, -ed 
in  a  niinxWr  of  forms  some  of  wh.ich  art*  classical  tTibal  lorms  ana 
-oiiic  of  which  are  not,  Tn.dced.  a  itive  c«»rpor:>.t ion  oriranize.l  under 
tlie  Settlement  Act  mii^lit  Aeli  1  ,o  riie  foiin  or  oriraii  i>;ation  best  siuted 
to  sponsor  certain  kirds  of  federally  fun. led  programs. 

The  need  is  to  obviate  conflicts  ainf>nir  «^>rganizations  rdl  of  wluc!; 
are  qnttlified  applicants  for  benefits  under  7:.articiilar  la  a-s  and  pro- 
gran>s.  The  solmion  is  not  to  disqualify  ceiiain  kinds  of  .Vlaska  -Nat  i  ve 
or'^mizat !- l.zxt  to  assi^m  Tu-iorities  rimonir  tl:em.=* 

Tronicall  v-.  in  some  cases  the  Sel  f- I  )eterniinat ion  Act  has  (bnu  nishetl 
■  rather  than  enhancetl  Native  in  vol  veni'>nt   in   the  atlnn  mstrat  Ton  of 
Native  .aifairs  in  Alaska.  TIi:s  has  resulted  not  .«o  much  from  ccnMicrs 
amonir  the   various  Native  organ iza; tons,  as  from  the  obtuseness  of 

-         «  T.^  limit  b*.n^rits  ..r  i-r.-trr.-irMf  only  to  NntSv-..^  ^v^l.>  .-..nl.T  :.pT.ly  Tl.roncti  n  convontloiial 

orentilJl^Flon^  hu  nr^  ors,-nnlj:-.J  .  Mrr-iitly  it>  oth-r  r..ri..s.  mi.  I.  i>s  re»,'loiuU  aiwt  villa;.-*' 

4  *.ori»oratlon»  ander  th**  Settletn.^nt  .\<-r.  -  ' 
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certain  ofHcoi-s  of  the  BIA  in  under^.tanding  the  Act  and  the  -^^ttus  of 
certain  Alaska  Native  oro^iniziiTions.  ^     .         .        •  i 

For  over  6  years,  the  Central  Council  of  the  Tlmgit  ana  Haida 
Tribes  has  been  mana^inj^  the  Southejrst  Alaska  Indian  A<?ency  and 
administering  Native  atfairs  in  that  agency's  aiva  luider  contract  with 
the  Department  of  the  Interior.  This  was  one  of  tlie  first  ^-Native  ni- 
.olveinent^-  contracts  ii^t  by  the  Doi>arti  xerit  and,  by  any  measure,  has 
been  one  of  the  most  sviccessf  ul. 

Its  renewal  and  continviatioii  is  now  being  intpedod  by  the  I-lTA*s 
Ahiska  area  director.  wJio  takes  the  positioji  thut  it  is  a  rontrart  "bene- 
fiting more  than  one  Indian  tribe^"'  within  th'^  iiicniiirig  of  tlie  Self- 
l>eterniinution  Act,  whieli  must  be  approved  by  **oach  sucli  Indian 
tribe.*^ 

lie  ai>parenily  faiis  to  understancl  that  the  Xlingit  an*l  ITai<ia  In- 
dians^  constitute  s  single  f^overeign  tribal  entity  and  that  the  Central 
Coimcil  is  the  general  and  sux>remc  governing  body  of  tliat  entity. 

In  anv  event^  the  provision  of  tl>e  Self-r>etora:ii  nation  Act,  rehited 
tr>  tlie  sitn;:tion  "where  a  contmc^t  is  let  *  *  *  ^n  organization  to 
perform  ser\-ices  benefiting  more  than  one  Indian  " -iix?/'  clearly  has 
no  application  in  the  case  "of  the  Tlingit  and  l"Iaic  Tribes  and  their 
Central  Council. 

The  provision  iloes  Tiot  ai>ply  in  situations,  like  that  of  the  Central 
Council/ where  the  applicant  is  tlie  <roverning  body  of  a  sovereiim 
ti'il>e,  reir:irdless  that  such  tril>e  may  incorporate  inaivia.ially  recog- 
nized subdivisions*  It  was  nitonded  to  apply  in  sitilations,  like  that  of 
the  X'^nited  Sioux  Trril>es.  where  an  org:tnization  comi>osed  of  several 
e4^iually  sovereign  tribes — but  not  itself  a  sovereign — might  apply  for 
a  contract  or  grant  to  pi-ovide  r  <^rvices  to  more  than  one  tribe. 

Conrmission  Xote 

In  its  comments  on  the  tentative  final  drtift  of  this  report,  the  ^>rativ© 
American  Rights  Fund^in  Boulder,  Colo.,  objected  to  the  conclusion 
that  Tlingit-Haida  Central  Coxmcil  was  a  sovereign  political  entity 
with  general  governmental  authority*  Tlie  Xiingit-Haida  Central 
Council  also  filed  comments  addressing  this  point  (among  others) 
presenting  strong  arguments  in  support  of  the  conclusion  that  they  are 
such  an  ontity.  Commissioner  *Tohn  Horbridge  has  filed  individual  re- 
marks strongly  supporting  the  CVntral  CounciL  pointing  specifically 
to  the  fact  that  the  Council  organized  urrder  a  constitution  which  vras 
approved  by  the  Secretfiry  of  the  Interior  Department  in  1073. 

i^'^e  have"  reviewed  our  discussion  of  the  Tlingit-XTaida  Central 
CouiK^il  issue,  and  are  satisfied  that  the  composition  of  this  Council  has 
l>een  fairly  presented  fn  this  report.  The  recommendation  for  congres- 
sional rec*ognition  of  the  Central  Council-  and  the  recommendation 
J^or  estaV-  -hment  of  prioriti^^  of  native  organii^iations  in  matters  relat* 
inir  to  cnntr:xcts  and/or  g.  nts  imder  P.T-,.  03-f>r;S  are-,  therefore^ 
retained. 


=  \j<  T»rit-#»<1  if  'x^A??  n  prinr^inul  pn rrK>so  of  tho  Aot  of  Jun**  lO.  10:?r>.  stipm,  a«  am^ndefl 

of  XUnsrlt  and  Ha!<iii  Indians  Into  :i  sin:;l#*  triV»:il  ♦^rifity  under  th*»  cnvernance  of  the  Centrnl 
CrmncU- 
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The  present  financial  dependence  of  small  native  villa<j:e^  on  t  "ideral 
fxmding  for  their  govei-nmental  operations  must  also  l>e.  leco^^i  ized. 

particularly  the  Special  Joint  Task  Force  Keport  on  Alaska  Na- 
tive Issues  issue*!  by  this  Commission  in  July.  1976,  pages  21—24.  \\  e 
would,  therefore,  cantion  that  the  <«^ablishinci:  of  priorities  for  con- 
tracting and  grants  tinder  PX..  9;i-6;5S  or  ar.y  other  Act  must  not 
operate  to  the  exclusion  of  other  entities. 

Relied  to  the  Settlement  Act 

The  most  troublesome  problem  the  Xativcs  have  encountered  under 
the  Settlement  Act  ijross  delay  in  the  conveyance  of  the  40  miilion 
acres  of  land  to  whicj  ^lev  are  entitled.  The  Act  stipulates  that  the 
village  corporations  shu,  '  lect  their  lands  within  3  years,  and  tjiut 
the  regional  corporations  r  all  select  their  lands  withm  4  years  after 
the  date  of  its  enactment.  .  ,  .      ,  -  i 

The  Xative  corporations  selected  thtuv  lands  withm  these  periods, 
which  ended,  resx>ectivelv,  on  December  IS,  1974:,  and  December  IS, 

1975.  '  *  ,  ^ 

JCTotwithstanding  that  the  Act  mandates  that  the  Secretary  issue 
patents  to  the  lands  "immediately"  after  they  arc  selected,  as  of  now, 
more  than  a  vear  after  the  time  when  Congress  provided  the  Xativ*i-s 
should  have  received  patents  to  all  of  their  lands,  the  Secretary  of  tfic 
Interior  has  issued  "'interim  conveyances"  ro  only  a  few  !^cres- 

Tlie  magi  'tude  of  the  task  of  conv<-ntionally  surveying  the  land:^  to 
which  the  Natives  are  entitled  j>rovides  no  excuse  for  this  delay  for  the 
•^interiiii  conveyance'"  was  devised,  specifically,  to  iJcrmit  the  lands  to 
be  conveyed  on  tlie  basis  of  existing  aerial  surveys,  ]  ding  com  pi  o- 
lion  of  conventional  surveys,  whicli  the  Secrctai-y  tleeiws  prerequisite 
to  the  issuance  of  finxil  patents  and  now  estimates  will  take  several 
more  years.  ^  ^  -  /?  • 

"The  delav  has  resulted  primarily  from  jnnl  ad  ministration  of  le 
Act  bv  the.  Secretary  and  the  Department  of  Interior  and  is  seriously 
eroding  the  value  of "^the  settlement  to  the  Natives. 

An  esx^ecially  egregious  example  of  how  maladministration  is  delay- 
ing etmvevances  arises  in  connection  with  the  Secretary's  undertaking 
to*reserve* easements  on  lands  to  be  conveyed  to  Xativcs  that  he  cleurly 
is  not  authorized  to  resei-ve  under  the  Act. 

Tlie  intone  of  >=ection  17(b)  was  to  permit  tlie  Secretary  to  reserve 
easements  across  Xativo  lands  and  at  p<^riodic  points  along  navigable 
waterways  vrliere  ix'asonai>ly  necessaiy  to  pro-vide  access  to  remaining 
:>ublic  lands  ami  to  discharcre  international  treaty  obligiitions.  Wl*'n 
f^officially  informed  the  Natives  that  he  was  going  to  attempt  to  re- 
xfk'^rve  a  ninnber  of  types  of  casements  not  authorized  by  Congress,  in- 
claiding  linear  shoreline  eiisements  and  blanket  easements  over  the  beds 
of  nonnavigable  water  courses,  the  Natives  took  him  to  court. 

'  The  Secretary  then  took  the  position  that  he  could  not  issue  interim 
conveyances  to*  the  Natives  while  his  easement  authority  was  being 
challeTi£r:»d-  except  the  Natives  would  enter  into  complex  agreements, 
partially  surrendering  their  fhallenges,  which  ^yill  become  effective 
only  wlien  innornomte<l  into  indicial  ptipiilations.  ThTis  does  the  Secre- 
tary i>ostpone  the  \  . -ting  of  the  Natives*  lanrls  while  bootstrapping 
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;i  nsiirparion  of  nuiUoritv  iiitf*  a  rfquirojiient  tlint  tbc*  Natives  siir- 
rt>ri<lor  in  part  thoir  5tr<li<"iaLchnllt'TifXos  to  riuch  nstirpation. 

on  ^rr OSS  itself  presorlfH-a  that  tho  Natives  art-  to  rocvivo  a  total  of 
40  milium  acres  of  laiYrf  and,  !»y  and  larrrc  specified  the  fomnilas  l>y 
v.  hich  arul  the  ^^ceo^rraphi-.*  aivas*  f  »  om  which  the  land  is  to  be  convoye<l. 
Accortlin^rlv,  the  functions  of  the  Si-ctotary  in  carrying:  out  the  Xative 
luiid  provisions  of  tlio  S»'t  r  Iciaent  Act  are  sul>stantiaHy  more  min- 
isterial than  ili>-ci-er if>tiary-  *  t-»  t 

As  the  purno-e  of  tlie  provisir>ns  of  the  Knvironinental  Policy  A*-t 
that  re<inire  the  preparation  of  en \  i "oiiiiit'ti\al  impact  statements  ".s  to 
S:ui<le  the  KxerMitivo  in  cart-yini;  onr  jiroje^  ts  in  connection  with  which 
he  has  stihstantial  dis*M  «'t  ion,  such  purp<ise  is  not  applicable  in  a  case, 
like,  that  pre^^ented  bv  riie  Native  land  irrant  provisions  of  the  Settle- 
ment A<-t.  where  tbr'  dntie-  ami  fnm  ti»)ns  of  the  Secretary,  r  .d  tlie 
manner  of  their  disrbari'c.  ba\f  i'ten  mrhi«r  precistdy  manilated  by 
C"on*rfess. 

Tf.  however,  in  spite  ojf  tbt.se  considerjit ions  that  militate  agrinnst 
the  ajiplicabilit V  of  the .  impact  statenicTit  prov'.sions  of  the  NEPA 
to.tlie  Native  land  jriants.  it  wen-  tc?  lie  jndieiallv  determined  as  some 
are  conten<lin:r.  that  snt-b  provisions  arc  npplical>le.  the  receipt  of  the 
lan<ls  to  which  the  Natives  an-  entitled- nndcr  !bt>  Settlement  Act  un- 
donbte<Ily  wonbl  l)o  fttrtbi-r  di  biyed  for  i>iotr-:Tcted  and.  imcon-cion- 
al>le  ]>erif><ls.  ' 

The  Natives  ]iave  bc-n  f<ir.-cd  into  the  .-onrts  repeatefTly  to  protect 
tlieir  riirhts  under  the  Set  f Icuu-nt  Act  fr<nn.  ntti'mpte.i  dero;xiit ions 
In  ad«iif;on  to  their  now  nt  ndintr  suits  (W/Z/.v///,  <  t  a7.  v.  KTrppc  and 
Sral.K^ka  f  'o}  p.  v.  Srf^r,  f.f ,'ff,  I'.S.  Hist,  Vx,.  Air  OvaV  to  protect  their 
lands  airainst  tlie  impf>sition  of  unhiwftd  easern.ents,  a  few  othev 
(•xam(»l<  s  of  siu-h  liti^ration  arc  : 

(1)  Section  7(a)  of  tiie  Scith^ment  A<  t  provides  for  the  reso- 
Intion  of  l>onndarv  disputes  lu'tween  rcirinns  by  arl/itration.  Tlie 
Seeretarv  nndt-itook  !•>  plat  e  an  arbitrai'V  time  limit  on  sncli  ar- 
bitnitioTw.  The  <-ot:rts  iield  be  was  with'ont  antliority  to  do  so. 
r.^,.fr^,7  fo'i.-..  Tfh>r/;t  <('■  //.  /f*r7,  V.  CJi^irprrh  Xaf.yre  A.!^sn^ 
r.o-j  F. -2d  V.VS.\  C-tfir.  1H7  n.  'A//..  l>r.  .'^Tip.  C"t-  ^ 

(2)  The  Seeretarv  tof>k  the  position  that  b  otdd  deny  appliCii- 
tions  for  land  made  bv  itid-vidiial  natives  under  seetion  14(h>  of 
the  .Vrt  witlior.t  aeef>rdin;_'  ];ea ri  n^:s.  The  con rt --  lie! d  ^that  this 
was  a  deniaboT  due  pr«>eess.  Pt  nrr  v.  A'A  /V''  -  -  -^^  Cir. 

(':^)  The  Secretarv  asserted,  in  eoimection  witli  determiiim'T  t nat 
eertain  Native  vilbiircs  were  ineliiriV'b*  f^'r  lan<l  frrants  under  the 
\'X  that  n*'  nee.l  not  aceoad  them  certain  ri<rhts  irnaranteed  by 
the  Vdmitiistra:  ve  Proeedm-e  Aet.  The  courts  disajrreed.  dis- 
.■«iiiiueTianeitiir.  arnouir  other  tbinirs.  tiie  .Secretary's  attempt  to  im- 
pose eon.litions  for  eli-ibibtv  tior  found  in  tlie  Act.  Kotx^ag.  J  nr, 
V  AV, 40.-  F,  .^up'».  i:U-.iW  I  >.I>.CMi^  •-",). 

(4)    Vnd   of  eo"nrse.  relative  to  the  i:lth  reirion.  the  Secretary  s 
eotiduet  in 'nrcT.arin-  the  Alaska  Native  roll  was  found  wantm- 
in  a  number  .-►f  t >a r!  ieu  1:. rs.  Ahr.^l''f  XafJr*-  .l-v-s^  of  Oregon  v. 
J/V^r/r/.'*,  4 1  7       Si  i  pP-  b"''>  H  >- 1  >X     1  -'74  V 
Tjie  Native*;  are  rairre!it!v  not  entitled  to  reeover  a ttorney  fees  where 
thev  su<'r-es>- fnllv  sue  the  Secretary  on  ebilrns  invol vin^r  attempLed  der- 
oua'tions  of  tlieir  riirhfs  ur.d.-r  :  lie  SettlcTmuit  Aet. 
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It  is  likely  that  ConjrrcsF  will  undertake  consideration  tliis  3'ear  of 
various  bills  to  carry  into  effect  the  contemplation  of  section  17(d) 
of  the  Settlement  Act  that  additional  lands  in  Alaska  (i.e.,  80  million 
acr-»s,  more  or  less)  shonld  be  added  to  such  systems  as  the  Xational 
Forests,  Parks,  Wildlife  lEtefuges,  and  Wild  and  Scenic  Rivers,  or 
otherwise  set  aside  for  particular  Federal  uses  and  purposes. 

In  manv  cases,  the  Natives  lock  to  and  use  the  lands  (and  the  prod- 
nets  thereof,  including  fish  and  animals)  that  are  the  subjects  of  these 
bills  for  their  subsistence  and  economic  maintenance.  THh^y  neither 
subsist  themselves  nor  continue  to  conduct  their  traditional  economic 
enterprises  (e.g.,  commercial  trappinjar)  on  the  lands  they  are  to  re- 
ecivr*  under  the  Settlement  Act  because  such  lands  are  not  sufficiently- 
'  exttnsi\-e.  The  Xatives  arc  concerned,  first,  that  the  placement  of  the  • 
lands  thev  now  use  and  require  to  maintain  themselv*es  into  particular 
categories  or  systems  not  have  the  effect  of  im,xHiing  or  prohibitlnir  - 
them  from  continuinpr  to  use  such  lands  for  traditional  economic  and 
subsistence  purposes.  Second,  the  Xatives  are  concerned  that  the  place- 
ment of  Federal  lands  into  particular  categories  or  systems  not  have 
the  effect  <>f  restricting  the  uses  that  might  be  made  of  the  lands  they 
receive  under  the  Settlement  Act.  They  are  af  raid,  for  example,  unless 
such  result  is  sF>ecifically  aA'oided  by  Congress,  that  the  t  :acernent 
of  Federal  lands  in  certain  categories  or  systems  might  impose  environ- 
mental standards  on  such  lands  (e.g.,  respecting  the  quality  of  air  or 
water)  that  would  have  the  effect  of  preventing  the  Xativcs  from 
developing  their  own  i^r-Js  in  the  vicinity  of  such  Federal  lands  in 
accordance  with  their  highest  and  l>es-t  economic  uses.  The  ^Natives,  for 
example,  do  not  want  to  find  themselves  in  the  po;;ition  of  being  unable 
to  operate  a  smelter,  mill,  or  refinery  on  their  owr  lands  because  Fed- 
eral lands  in  the  vicinity  arc  "placed  in  the  Xf.tional  Park  systeni 
imder  standards  for  the  pVotr-r-tion  of  the  environs. ent  that  effectively 
preclude  the  use  of  the  Xativo'  lands  for  such  purposes. 

Some  Xatives  have  expressed  concern  tliat  The  provisions  of  the 
Settlement  Act  that  subject  their  lands  to  State  and  local  taxation 
and  render  th*;  stock  in  their  corporations  alienable  after  1991  are 
pregnant  with  potential  to  deprive  them  eventually  of  their  lands  and 
of  control  of  their  corporations.  They  point  out  that  in  many  instances 
the  Xatix-es  selected  lands  for  traditional  subsistence  and  lifestyle 
values  and  that  such  lands  have  littK-  productive  potential,  in  terms 
of  the  whiteman's  economy,  and  small  chance  of  ever  being  able  to 
"pav  their  own  way"  in  such  an  economy.  Tney  are  keenly  aware  that 
subjection  of  XatiV^  lands  in  the  lower  4-S  to  taxation  was  a  chief 
cause  of  the  loss  of  miilions  of  acres  between  18S0  and  19^0. 

Some  of  the  Xatives  also  expressed  the  view  that,  even  in  the'  white- 
man's  business  world,  the  spectacle  of  raiders  taking  over  control 
of  corporations  is  cormuon,  and  that,  when  the  restrictions  on  aliena- 
tion of  their  stock  expire,  the  Xative  corporations  will  be  sitting  ducks 
for  corporate  raiders-  Thev  point  out  that  even  successful  and  profit- 
able Xative  corporations  will  likely  be  \nilnerable  because  their  share- 
holders will  not  ai>preciate  tlieir  rights  and  the  dividends  they  receive 

such  with  the  same  sopliistication  as  others  will  ai>prcciate  the  value 
of  the  assets  the  corpoi-ations  reprr-sent,  ^ 

A  host  of  proolems  have  devcioped  in  connection  with  the  carry- 
ing out  o.f  the  interregional  revenue  sharing  provisions  of  section 


ERIC 


4  - 


3C0  1^ 

7(i)  oVtTle  Settlojuont  Ai  t.  Just  to  scratch  the  surface,  some  of  thc»n;i^ 
are:  , 

(1)  What  constitutes  revonxu  s  from  thubor  resources  and  sub- 
surface estates? 

(2)  Are  sand  and  jrravel  surface  o^-  subsurface  resources^ 
(ii)   I>oes  '^revonues'*  mean  not  or  ^ross  revenues  i 

<4)  IJ)oes  '••accordinjr  lo  the  number  of  Natives  enroHod  in  each 
region"*'  mean  "*accor<linf;  to  the  nimxbi^r  of  stockholders  in  eacli 
re<rional  cori>oration"'  or  somethinjr  else*  i 

(5>  What  is  tlie  natui-e  of  the  le^al  relationship  Confess  in- 
tended should  exist  among:  the  re-rional  coi  jK>rations  relative  to 
s«^<!tion  7(i)  resources^ 

(«)  Was  it  intended  that  the  otljer  re^rioual  corporations  should 
have  un  econonxic  interest  in  tlu^  T^i)  i-esou  roes' in  place  of  the  title 
holdinp- corporation 

(7)  How  sliould  nonmonetain*  consideration  reser^^'cd  by  a  title 
holding:  corporation  in  connection  with  a  disposition  of  7(i)  re- 
sources be  treated  i 
Yo  this  point,  the  carryin^r  out  of  section  7(i)  has  proved  a  chaotic 
process.  The  Xative  corporations  are  i^ur rent KMnvolvptl  in  at  least  two 
complex  lawsuits  conceminfr  its  intex'pi;*t»tation  and  implementation. 

The  executive  orancli  and  the  <lopartments  and  ajrencies  thereof  have 
built  an  antinative  bias  into  the  implementation  of  the  Settlement  Act. 
Thev  have  p^enerally  appi-oaclied  tlie  task  of  ini^>lementin<r  the  Act 
f  t  orn  the  wronj;  direction.  Kather  than  look'-'^r;  first  to  the  Act  to  ascer- 
tain what  Conjrress  desiretl  to  a<-romplisI.  '  ^,  '.:s  adoption,  the  offic<»rs 
of  the  executive  seemin*rly  look  fii^^i  to  tiie  -'^lier  statutes  and  interests 
thev  are  charjred  with  adniinistorin;:!*  As  a  <v>nseqnence,  -essential  pur- 
poses of  the  Settlement  Act  and  tlie  rt-^ults  envisioned  by  Con<rress  a:e 
distorted  by  filtration  throu*rh  tho  men.ibranes  of  other  laws  and  other 
interests  not  always  conipatible  with  the  Act  and  with  tlie  interests  of 
the  Alaska  Xativrs.  A  ^rood  example  .?r  tiie  institutionalization  of. an 
anti-Xative  bia,  :s  the  >o-calle<l  Alaska  Task  Force  set  up  within  the 
I>epartment  of  the  Interi<;»r.  Althouirli  f*roate<l  to  advise  the  Secretary 
witli  res|>ect  to  the  implementation  of  the  SottU^ment  Aot^  this  task 
force  is  com]><>sed  of  representatives  of  vii"tually  all  of  the  agencies 
within  tin  T>epartment,  all  of  whom  have  an  equal  voice,-anfl  all  but 
one  or  two  oi  whom  represent  intc^rests  and  ^-onstitnencies  both  within 
and  wiJiout  tiie  bureaucra<-v  whose  obj(»ctives  are  in  lar^j;^^  measuiv 
antithetical  to  those  of  the  Xatives.  .  . 

So  lonir  as  the  Settlerneut  A^*t  is  imph'inented  in  this  fashion,  it  is 
not  <roin^ to  Ix?  applied  in  line  with  its  esser.t ial  purposes  and  the  Xa-^ 
ti\-es  arr*  ^ro^nl^  to  have  to  continue  to  rex>air  to  C"on<rress  and  the  couris 
to  secure  the  I    nefits  to  which  they  are  ontithMi  thereunder. 

I^r<]rartlle:-s  tliat.  in  tho  in:Mn.  tlie  Alaska  Xativ<'>  were  not  locate<l 
on  i-(>ser\*at  ions,  tlie  stattis  trieir  tra<litional  tribes  and  the  nature  of 
their  rt^tat ionsh ij)  to  the  Ignited  States  are  essentially  the  same  as  those 
of  other  Ameriean  X;:tivfs.  Th(\v  still  desperately  need  the  spe<Mal 
servicers  t}:at  tlie  X^nite<l  State:-  enstomarM  v  makes  available  to  Xati vcs 
{  Inclians)  based  on  their  stattis  as  stu  Ii.  The  Sett K^ment  Act  was  not 
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intended  to  affect  and  d'ul  not  ixffort  the  soverei<rn  powers  rcsidjntr  in 
the  preexisting  Alaska  Native  triljes-  The  Ahiska  >.ativcs  shouid  l>e 
oliffiblc,  along  with  all  the  other  American  Natives,  to  receive  the 
benefits  of  all  existing  and  future  legislation  and  prograrns  desigxMMi, 
generally,  to  promote  the  development  and  welfare  of  Amenca.n 

There  is  need  to  establish  an  anlor  of  preference  where  competing 
applications  are  submif  ted  bv  more  than  one  of  tftle  several  kinds  of 
Alaska  Native  or^nizations  that  are  qualified  applicants  for  benetits 
under  Federal  lavs.-s  an  I  i>i-o;;ranis.  General  ly,  preference  should  be 
ijiven  to  larger  orjEfanizations  over  smaller,  particularly  where  a  larjjer 
orgranization  oroposc^  ope^rate  the  pro^rrjim  or  provide  the  service 
concerned  in  an  area  that  includes*  hut  is  more  extensive  t!>an^  that  of 
the  competing;  sn^a  Tv-r  ..rjranization  or  orjrJinizntions.  When.*  competing 
applications  are  submitted  by  org^anizations  of  the  same  niapnitude, 
preference  should  usuallv  be  <]:iven  to  the  one  most  tribal  in  nature. 

The  authority  frivon  the  Seci-etar\'  by  thv  Settlement  Act,  where  nec- 
esisar\%  to  rej^crve  eustnnents  nt-ross  lands  to  Iw  frranted  to  the  Xntive 
corporations*  ami  at  periodic  points  aIon;r  the  courses  of  major  water- 
ways, was  intended  to  Ik-  exercisetl  strictly  for  the  purpose  of  pro- 
viding acce^^s  to  remaining  public  lands  and  discharging:  international 
trcatv  oblifpitions*  In  undertaking;  to  reserve  easements  of  other  types, 
for  other  purpot^es,  the  Si*rrt'tary  is  jrrossly  exceediiifr  his  authoriry. 

Since  Con<rross  itself  iiKiudattMl  tlie  cotivt-yance  of  40  million  acres 
of  land  to  the  Xativt-s  and  Xativo  corporations,  and  by  and  largre 
defined  the  ar<>as  from  which  tlie  laud  is  to  come,  the  Secretary,  prior 
ro  making  the  ^mnts  called  for  I>y*ffie  Act-  shouhl  not  be  required  to 
prepare  environmental  inipa<*t  statements. 

The  Settlement  Act  contemi>latt^d  that  all  lands  to  which  the  Xatives 
and  Native  corporations  are  c*nritled  wonld  he  ronve3?3e<l  not  later  than 
earlv  In  ll'7+»-  At  tlie  j>rer-ent  time,  more  than  a  y<'ar  after  (""on^jTress 
prf*vided  tlie  pr(x*ess  -honld  !>e  <*ompiete,  r>nly  a  fraction  of  the  land 
has  Im-cti  *'onv**y<ML  This  i!n('on.'-f^ional>le  ilelay  ;>  aim  >st  entirely  attrih- 
utnble  to  malaVhriinistralirm  hy  the  Sei'rerary  of  the  Interior  and  is 

seriouslv  ^-rodii^tr  the  value  f>f  the  cornpt-nsation  Conjrress  i?itended  the 

\-    .  '        *  .  •  ""^      T-  n  ^  1  _    ^  :  .   1     ^ ^  


seriousiv  <*ro<iiTji^  riie  \  :!itiff*i  ■  :  if  i  <>r 1 1| m Jii  v  i^ni^i.  if  ii\'ii\4.*.-iL  iJi^ 
Xatives*  to  re<-eive,  Tf  the  p:i>r  prf>loirue.  there  is  no  ivason  to  expect 
molt*  i'xpeditiou-  administ  ra t  i*>n  in  the  fn*;irH*  uiiless  ('oii£2:Tess  takes  a 
han<l  and  <,^oinf>els  it. 


*^oin^r  tr;  receive  the  i^-'SOO  million  nearlv  as  soon  as  had  l>een  thou^rht. 
Accordin^rl V*  it  authorized  the  advance  payment  of  ro^-alties  in  the 
amount  of  million  every  6  months,  conimencin^r  in  fiscal  ye-ar  l^>76, 
antil  oil  sliould  be«rin  to  flow  in  tlie  pipeline^-The- Exccu tiv^Jaas  con- 
sistently failed  to  request  appropriations  under  this  autliorization  and 
none  bave  been  ixiade. 

The  placement  of  lands  in  certain  national  i=^ystc^irL<i,  pursuant  to 
section  17(d)  of  the  Settlement  Act  couUl  have  the  effect  of  prohibit- 
in^.the  Xative  v  continued  use  of  the  lands  for  subsistence  purposes 
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or  x>f  inhibitin*;  the  ii.^^  of  their  own  lands  in  the  vicinity  for  purposes 
deemeU  iixcorax^utible  with  tlic  prei3€?rrvation  of  the  exivironin<^ut  of  the 
hinds  placed  in  the  national  systems*  , 

The  exposure  of  the  lands  the  Natives  are  to  receive  un<ler  the  Settle- 
ment Act  to  State  and  local  taxation  sets  the  st^ige  for  tlie  lands 
eventually  to  be  taken  from  them.  In  many  cases,  the  Xatives  sehroted 
lands  for  purposes  of  subsistence  and  of  preservin'^  a  way  of  life. 
whicU  have  small  productive  potential. 

When  the  stock  in  tlie  Xative  corporations  becomc>s  alienable,  there 
is  potential  for  control  of  the  corporations — even  of  succc*ssful  ones — 
to  pass  inco  nonnati\'e  hands.  ^Vith  control  of  the  corporations  goc^s 
control  of  their  lands  and  other  assets. 

The  interregrional  revenue  sharing?  provisions  of  sct^tion  T(i)  of  the 
Settlement  Act  t^isc  a  number  of  thorny  prohlonus  of  iiiterpretation 
and  implementation-  Some  have  su^orested  that  Con<?ress  should  con- 
sider rreatinjj  an  a<2:ency  to  administer  T(i)  revenues. 

RKCOM  M  KX  r> AT  I O  >:  S 

1.  Cor\^Q:^i^  enact  leiris^ation  prescriV>in-j:  tlie  onlei*  of  preference  in 
wliich  a[>plications  for  benefits  xmder  P'ederal  hiws  and  proo^rams  will 
be  receiv'cd  from  the  several  kinds  of  Alaska  Xative  or^ani^sations 
qualified  as  applicants, 

2.  Con<^:ress  enact  legislation  confirmin<r  that  the  Tlini^it  and  KTaida 
Tn<lians  constitute  a  sinirle  tribal  entitv  of  which  the  Central  Council 
is  the  <5eneral  and  supreme  governing  body. 

3.  Con<rress  enact  legislation  confirmin*^  that  the  aizthority  of  the 
Secretary  of  the  Interior  to  reserve  easements  on  lands  to  be  conveyed 
To  Xative  corporations  imilt^r  the  Settlement  Act  is  strictly  limited  to 
definitely  defined  easements  across  such  lands  and  at  periodic  points 
alonif  the  courses  of  navi<iable  waterways  that  are  necessary  to  dis- 
char<r€>  international  treaty  obi i^jat ions  and  to  rjrovide  access  to  re- 
maininir  publi<:  lands.  Si:jecifically,  Con<rress  mako  clear  that  tbe  Sec- 
retary is  without  authority  to  reserve  any  lineal  easements  alon^^ 
shorelines^  any  nonspecific^  floating  or  blanket  easen^^nts.  or  any  ease- 
ments to  provide  others  with  any  ri^jhts  to  enter  uoon  any  lands 
(includin<!:  water  bods)  to  be  <rouveyed  to  tlte  Xative  corporations  for 
any  purpose  other  than  to  cross  such  lands  by  defined  routes  to  reach 
remaining  public  lands* 

4-  -  Con<>:ress  enact  leprislation  confii-minfr  that  the  Secretary  of  the 
Interior  is  not  required,  prior  to  conveyinor  lands  to  Xativos  and 
Xative  -corpoi-ations  im<ler  the  Settlement  Act,,  to  prepare  impact 
statemoiits  i>ui-suant  to  tlie  Xational  Environmental  Policy  Act. 

5-  Con<::i*ess  enact  legislation  re<iuii'in<r  the  Secretary  to  convey  all 
lands  and  estate  and  interests  in  lands  that  the  Xatives  and  the  Xative 
corporations  are  entitled  to  receive  under  the  Settlement  Act  no  later 
tlm^n  December  31.  107S.  - 

01  Connrress  increase  its  oversight  relative  to  the  carryini:^  out  of 
tlio  Settlement  Act  in  *reneraL  and  relative  to  the  conveyin<*^  of  lands 
to  tlie  Xative  corporations  in  particular.  Congress  require  tKe  Sec- 
retary to  report  to  it  not  less  frequently  than  once  every  3  months 
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until  it  is  satisfied  that  all  lands  to  which  the  Xative  cori>oratioiis 
are  entitled  under  the  Act  have  been  conveyed. 

'  7*  Confess  appropriate  funds  to  provide  the  advance  payments 
into  the  Alaska  rfative  Fiind  that  were  authorized  by  section  407(a) 
of  the  Act  of  November  16,  1973,  S7  Stat.  591,  to  ameliorate  the  advei-se 
impact  on  the  Alaska  Xativcs  of  dehvy  in  construction  of  the  Trans- 
Alaska  Pipeline. 

S^.  Congress  take  no  action  inimplementinoj  the  provisions  of  section 
17(d)  of  the  Settlement  Act,  or  otherwise^  that  would  have  the  effect 
of  diminishing  or  impairing  the  ability  of  Alaska  Natives  to  make 
use  of  anv  lands  or  of  the  products"  tliereof  (including  fish  and 
animals)^  Ifor  subsistence  purposes,  or  tliat  would  have  the  effect  of 
restricting  the  uses  that  >Native  corporations  mi^ht  make  of,  or  the 
activities  they  might  conduct  on,  any  land  conveyed  to  them  imder 
the  Settlement  Act, 

9^  Con<rress  enact  legislation  permanently  exempting  lands  con- 
veyed to^^^ative  corporations  under  the  Settlement  Act  from  State 
"  and  local  taxation^  so  long  as  they  are  not  developed  or  leased,  and 
,^uring  periods  such  lands^are  not  productive  of  income,  whether  or 
not  they  were  previously  developed  or  leased. 

10.  >rot  later  than  during  the  1st  session  of  the  101st  Congress  or 
1989,  Ck>no-ress  undertake  a  coniprehensive  examination  of  the  condi- 
tion of  the  Alaska  Xacives  and  of  the  x*esults  of  the  Settlement  Act, 
with  a  vie^v',  particularly^  to  deterinining  whether  the  tax  exemptions 
and  the  period  of  inalienability  of  stock  currently  provided  by  the 
Settlement  Act  be  expanded  or  extended*   ^  *  . 

11*  Con<^ess  conduct  hearings  to  examine  the  problems  that  have 
arisen  in  mterpreting  and  effectuating  section  T(i)  of  the  Settlement 
Act  and  to  determine  whether  further  legislai'ion  is  desirable. 

Oklahoma 

I^TTRODXrCTTOX 

The  special  circumstances  surroimding  the  problems  of  the  Indian 
tribes  of.  Okl^^^^^^  ^re  traceable  to  the  confusion  created  by  the 
myriad  of  laws  applicable  only  to  Oklahoma.  The  problems  faced  by 
the  Indian  people  in  Oklahoma  are  similar  to  those  faced  by  Indian 
tribes  and  individuals  generally  throughout  the  United  States  differ- 
ing  often  only  in  degree.  ^  . 

xnsTORiCAri  ovtirvikw 

Oklahoma.  The  name  itself  is  an  Indian  vrord  meaning  'people 
red.''  1  The  territory  itself  has  been  the  domain  of  Spain.  France^  the 
United  States,  and  many  Indian  nations,^  For  50  years,  Oklahoma  vras 
the  exclusive  doraain  of  a  number  of  tribes,  some  coming  from  as  far 
:  a'way  as  Xe^  England  and  the  Facific  N'orthTrest.^  Oklahoma  ^as  to  be 
their  home :  ^  pl^ee  where  they  might  grow  and  advancc^^  free  from  the 

^Sarlo'vr  SarioTc's  Oklalioma  History.  4tli  o€L^  nariow  Publishing  Corp»^ 

Oklnboma.  C!ir7  Ofela- Pv^« 

•  I>enartm#*nC  of  the  Interior,  Bnrenti  of  Xndlitn  AflTalrff.  Indians  of  Oklahoma.  U.S.  Gov- 
emm<*nt  I^rintHJff  Office^  Washington.  n.C,  1973.  0-^90-170^  p.  3. 

*lhld.,p.  4- 
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pressures  of  white  sotttement;  a  place  where  their  tribal  bodies  might 
x-emain  intact,  a  right  the  tribes  had  earned  and  paid  for  with  their 
determination  ^nd  the  blood  of  many  of  their  i^eople;  a  place  whicli 
was  "to  be^  and  remain/"  theirs  forever,  under  "-the  most  solemn  guar- 
antee of  the  United  States,' '  ^  ,    ,     ^    ^-  i      ^       i . 

These  promises  have  deteriorated  and  the  Indian  people  of  ^-J*^!^* 
homa  face  problems  which  are  simply  too  overwhelming  to  be  de^lt 
with  successfnllv  given  the  meager  resources?  of  these  tribes,  Okla- 
homa is  a  microcosm  of  Indian  country.  Water  rights,  tribal  govern- 
ment impotence,  jurisdiction,  tribal  membership,  treaty  riglits. 
taxation,  sovereigntv.  poor  housing,  poor  he^ilth.  poor  iKluc-^atioiu  iticial 
discrimination:    nlf  are    problems    facing    the    Indian    i>eopIe  ot 

OklahomiX,  ^  ^    ^      x  i 

Some  might  believe  it  would  l>e  easy  tor  thesis  people  to  abandon 
tUvlv  Indian  identity,  for  ir  has  -ansetl  them,  their  forebearei>;,  and 
will  probablv  cause^thoir  children  much  angiiisli.  Vet,  tliey  chug  to 
their  tribal  identitv  and  take  great  pinde  in  their  tribul  oultiui^  and 
languages  ^vhioh  have^Bgyredibly  survived  it  history  of  efforts  at  ex- 
termination and  assiiinlanon  on  the  part  of  the  United  States, 

Seventy  yoaiv  air<>.  in  liHX;,  Pleasant  Porter,  a  Principal  Ciiief  of 
the  Creek  Xation,  nm*  le  un  appeal  which  tliis  country  would  do  well 
to.consiiU  r  in  the  aftermath  of  its  bici^ntennial  c-elebration.  Chief 
Porter  said  : 

Xhr  vitality  of  our  race  still  i>er>;isr??.  We  have  not  live<l  for  naujrht.  We  are 
the  original 'cUs<*o\-t*rers  4tt  this  oontiiu'iit,  and  the  <-<>n<iuerors  of  it  from  the 
animal  kin:::tlom,  and  on  ir  tirst  tausrht  the  urtx  of  peace  and  war,  and  first 
planted  the  institutions  of  virt'ie,  truth,  and  liberty.  The  Ru:  :H^an  Xations 
fonnfl  us  h^*r€*  and  were  made  aware  th:it  it  was  iw^ssihle  for  rae.-  to  exist  and 
suhsist  here.  We  have  ;riven  ftnr  Ufe  forces — the  best  l>lo<xl  of  «>nr  ancestors 
liavin^r  interniin;^led  with  that  of  their  h*'st  statesmen  and  leadin;;  i-l^lzen:?.  We 
liave  made  ourselves  an  inilestrn-'tihle  element  in  their  national  history.  We  have 
shown  that  what  thev  helievetl  were  arid  an<l  desert  plac*es  were  habitable  and 
eapahle  of  sustainimx  rniIli*»n^^  of  peoj^le.  Wo  have  UkI  the  van;rnard  of  eiviliz:^!- 
rion  in  our  <-<^ut!i(-ts  with  tliein  ff»r  tribal  existanee  frc^ni  o*e:in  to  ocean.  The 
raee  that  lias  renderetl  tliis  servi*  to  the  other  nation?;  fif  mankind  c-5tnuot  utterly 
I>erish/' 

/    Ip.  c»rclei-  to  nr^iierstanil  tlio  t-onii^lcxiry  of  the  i>:-nes  in  <  )klalioina,  a 
Vi^view  of  the  histt>ry  of  tlio  Oklalioma  tril>es  ^s  iu»ce>isar\\  Fnither* 
It  is  nerr>sa:y  to  uiul**r>l  ami  that  i  lu^     art*  at  U-nst  four  and  i>roliably  , 
five  or  six  <liVtinrt  "'tyTH*-^'*  of  triln^s  ami  rhi^r  histor'!^     are  as  clifFer- 
e?it  a^  rheii*  lanirii^i^jes  ami  <-ii]tiiri^s. 

Coi-ona*]r>  led  tlie  first  Knrrjpt^an  t»xpi*ditir>n  into  I  lie  lamls  wlvich 
now  comprise  Oklahoma-*'  lie  en<*ounteiH^<l  at  It^nst  two. tribes  in  Olchi- 
honiu  :  the  AViehit;is^  :i  peaceful  farniinir  i>eopIe.  and  the  Qnereclios^ 
who  are  believed  to  lie  the  ancestors  of  tlie  Plains  Apaches,"  It  is  esti- 
mated that  there  wore  six  tribes  chtiniinp:  Okhilionia  as  their  domain 
upon  the  arrival  of  the  Kuropeans.^ 

*  Shm**<:k**l>i<*r.    T-itwr Tli#*   OJlic*-  <*f   InelJan   AfTalrs.  Xh^*  J'ohns  ITopkins  I*ress* 
ISaltimore.  Md..  lOliT.  p.  ir,l. 

>  Report  of  the  CrtMfk  2Ciitloii  to  the  American  Indian  I*oilcy  Kevlew  Commission,  unpub- 
lished* at  de<li  cat  Ion.  . 
Harlow,  supra.  t».  n4- 
-  Ibid. 

*•  In^liuris  of  Okljihojuii.  supra,  p.  n. ^ 
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'  Among  the  tril>OH  pre^sently  located  in  Okhihomu,  the  "VVichitas, 
Quapaws  and  Caddoes,  and  possibly  the  Kiowas,  Foi-t  Sill  Apaches 
and  PAuvnees*  were  aborif^inal  to  Oklahoma-** 

After  the  Louisiana  Purchase,  the  United  States  set  about  to  make 
treaties  with  the  aborijjinal  tribes  so  tluxt  thi*y  migrht  estal>lish  title  to 
the  lands  to  which  they  hoped  to  remove  the  "tribes  east  of  the  Mi3sis=" 
sippL  Unfortunately,  the  United  States  was  "confused  as  to  which 
tribe  held  which  lands.  As  a  result,  a  treaty  was  made  wit)i  the 
Quapaws  for  lands  occupied  by  the  Wichitas.  After  the  mistake  was 
discovered,  the  United  States  moved  to  set  aside  certain  lands  for  the 
use  of  the  TTichitas.  I-ater,  however,  the  TS^ichitas  were  forced  to  cede 
much  of  the  land,  as  the  United  States  said  it  had  **^ven''  the  land  to 
the  tribe  in  the  first  place.  Because  of  this  confused-  history^  the 
T^'^ichitas  have  yet  to  have  their  aboidjjcinal  land  claims  adjudicated, 
even  thougrh  the  Indian  Claiuiif  Commission  has  officially  recognized 
the  validity  of  their  claims.**^ 

On  October  19,  1ST2,  the  Commissioner  of  India.u  Affairs  concluded 
an  agreement  with  the  TVichita.  and  affiliated  tribes  setting  aside  a 
reservation"  for  their  joint  use  in  what  is  now  southwestern  Oklahoma* 
In.  exchange,  the  affected  tribes  ceded  to  the  XJnited  States  all  of  their 
territorial  claitos  to  other  lands  in  Texas,  T^ouisiuna,  and  in  Indian 
territory*^"  In  commenting  on  the  purposes  for  conclusion  of  this 
agreement^  the  Commissioner  declared : 

These  Wicliitas  and  *  ♦  *  Eaffiliated  tribes!  have  always  been  friendly  and 
loyal  to  the  Government;  have  suffered  severely  on  that  account;  •  *  and 
absolutely  recixiire  a  reservation  which  they  can  call  their  €>wn,  Kor  these  reasons* 
as  "wen  £ts  to  qnlet  their  claim  to  nneeded  lands,  I  recommend  the  ratification  of 
the  agreement  *  *  " 

Thereafter,  pursuant  to  the  aiirreement^"  a  reservation  of  approxi- 
mately T4S,000  acres  was  set  aside  in  Jndiari  territory  for  the  AVichita 
and  other  tribes^^^  including?  the  Delaware  Tribe  Trith  whom  the  United 
States  had  treaties  in  1S66.^*^ 

Removcbl  of  tJie  Five  Olvtlized  Trihes 

Few  Indian  tribes  presently  located,  in  Oklahoma  are  indigenous  to 
the  area*  Althouf'-h  the  Bureau  of  Indian  Affairs,  in  its  pamphlet  en- 
titled, Indians  of  Oklahoma^  euphemistically  refers  to  the  State  as  the 
"melting  pot  of  Indian  America,'*  it  nnist  l>e  stressed  that  most  tribes 
were  forced  to  resettle  there  to  surfeit  non-Indian  greed  for  homelands 
occupied  by  such  tribes  elsewhere  in  the  country*  As  the  Supreme 
Court  rwently  stated  in  Ohoctaia  Ncttiorh  v.  OhlahoTna^  397  TJ.S-  620, 
625  (1970)  > 

A,  cla^h  between  the  oWigration  of  the  United  States  to  protect  Indian  property 
rights  on  the  one  hand  and-the  policy  of  forcing  their  relinqaishinent  on  the  other 


•  ETarlow.  supra.,  p.  3S. 

Testimony  of  Newton  T^nmar,  Chairma.ii.  Wichita  Tribe*  at  Bearin;7s  of  the  American 
Tndian  Policy  Kevlew  Commission  Taste  Forces  1,  2.  ^,  and  Oklalioma  Cit^-.  Okla,, 
Maw  lO  and  XI.  lOTB   Ch#rrplnafter  rt?fe rr#*d  t*>  as  Oklahoma.  Cirv-  h*?arlncrss>  p.  357* 

Sec  Annaal  Keport  of  the  Commissioner  of  Indian  JLlTairs  lOl  fXS72)-  Althouxrh  thl» 
arsreement  apparently  \ra«f  ne«"er  rntlfiecl  formally  by  Confrress*  the  Wlc^ta  and  affiliated 
tribes  were  clearly  recoffnIxeU  in  suKs^qu*»nt  leirislation  to  have  acquired  riprht  in  the  1ST2 
reservation*  See  e-jr..  Act  of  March  2,  lSO*j,  ITS  Stat.  S05  ;  Act  of  O'une  14,  43  Stat.  3GG 

<amended  Apr.  iil .  3  031>,  4T  Stat.  ST  i . 

Anntzal  Rei>ort  of  the  Commissioner  of  Indian  AJTalrs  102  <1ST2>. 
33  Ibid.  - 
^  See  note  II.  supra. 

See  notes  34— 3G.  Infra,  and  accomi>anyln5:  text, 
3*  Ibid. 
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was  ineTltixblo.  With  tho  pnssaKe  of  tlie  IiuUau  Kemoyal  Act  of  .^'.^.V.-^the 
It  >Mi7inie  apparent  tl.at  iK^licy,  not  ..l,li;r;.tio.i.  would  provaiL  -l'";: 
nronVises  to  protect  tbe  ImliMns*  land  and  sovereignty,  it  was  <lonr  tbttt  the 
U^i?ecf  Stages  ^^4?^lnaW    or  unwiUit»s  to  prevent  tbe  States  au<l  their  citizens 
from  violkting  Indiim  rii^hts. 

Pursuant  to  tlic  policv  of  the  1S:^0  l^eiuoval  Act,  the  TTnitcd  States 
between  l«:iO  .nnd  lt.ar>  ^  onrbidcj  treaties  with  em-li  ot  the  s<>M;;ille£l 
Five  Civilized  Trilx^s  providiu-  for  tlieir  iniincdKite  or  eveutua>-Te- 
moval  from  v-arions  Sourlu^astern  States  to  hiud  subsiMiuent Iv  cies^ 
i^^ated  the  Indian  Territ<^ry  (now  (^klalunna) .  i  i  „ 
^AVhen  the  tribes  reluctantiv  acrreed  to  leave  their  honielands,  they 
*  .    -    -    .  •      .         ^^   domains 


Sop- 

temt:>erL:t,  l^-w^-'  ixit-  v  -.^c^^^w^^  ...^a^^^.  r  ^^^V^^^^ 

their  renvAinin<r  lands  in  Mississippi  and  ti>  remove  to  Indiali  I  erri- 
rorv  There  the  United  States  ph-dir**d  to  convi^y  hmd  to  tlie  C  hoelaws 
^-to*' insure  to  them  while  thev  ^hall  exist  a>  :x  n:i,tion  and  hve  on  it. 
The  Federal  Government  fui  ther  promised  in  that  treaty  to  ^rtiarantec 
to  the  Choctaws  :  - 

m  *  m  iuri^f^iction  and  ^rovornni on t  of  an  personsi  ami  proporty  tliat  may  be 
wirhin  tlu-ir  liniiTs  Wi^^U  so  that  no  UVrritory  or  State  shall  ever  have  the  ri;rbt 
TA'^lVl  i^^^^  u^overnnn-nt  of  the  Ch<..  rnAV  Nation  -  -  ;  ami  that  no  p;trt 

of  IhVlaiHl  ;:raniiMl  to  tluMi*  sl.aU  ever  he  euihraeed  in  any  Territory  or  State. 
Simihir  provisions  may  l>e  foiin<l  hi  the  removal  treaties  of  each  of 

*^^\^s  ^a*^re<=^ult  oT  tlic  foreir^^hiir  removal  treaties*  the  Ignited  States 
<^rantetl  to  the  Five  CiviHze^l  Tril^es  tiie  fonowinir  amounts  of  land 
hi  Indian  Territorv  :  the  (*ho<-taws  reroived  what  is  today  approxi- 
matelv  the  southern  third  oF  tlic  State  <it'  Okhihoma,  an  area  compris- 
im>— the  excess  of  l-2,SraU0t>0  a<  res:  by  st:bsoq;ient  treaties,^-  tho 
C'lTic-kasaws  w<-re  ^rranted  an  nrnliA-ithsI  one-fonrtii  interest  in  certain 
of  the  Clio<  taw  laMds,  tlie  Chei  oket?  ror  t-ived  a  tract  in  execss  of  mil- 
lion acres  sitnated  in  wh:it  is  now  northern  Okrahoma :  and  the 
Creeks  were  irranied  over  niilli(>n  acres  in  the  central  portion  of  the 
l>r(»-eiit  Stiite  ari<l  t  l^e  Seminolcs  were  :><M-ordiMl  I'iirhts  in  the  southern 
poition  of  the  Creek  lan*ls.-*  All  of  these  irrants  were  in  fc-c  simple 
title,  bnr  the  newlv  acryinrc-d  tribal  lands  could  not  be  alienated  with- 
out the  consent  of  the  United  States.-'' 


'V      V  JM' 'li  -•'"it»-^  STjr»r*m»-  »''»*vrr  U-i^  ri"?f»*l  i!i;tr  if  tho  Ch<w:n\vs  hn*!  nr»t  the 
Tr^'itv  ot*  i>.incln;c  Ii:tT'»Mt  Cr**'k  av*miM   h::v--  Im^^ti  "J.i.umJ   vvUU  tlit*  erMsju^rt  of  Ins-njr 

FftlfrTii  Iii*!i:tn  r.aw  viO-r>S  lUiiiv*  tit"  X.  «.-Uitio»i,  11*71}    i  hen.*inril*t^T  cirt.-a  us  "'Colit^u 

•      Sr:tr.  (Art.  in. 

^  vV»^lu.''4'^*iir>^  rvTvs  \^i^!lio  TrMl5:i-i  T.^rrftory.  Sonnro  Kx.   V,^C-  Xo,  -1-t1i  Cone  Htl 

bA'//r;^o.viff.  Ma;»r;i,  ;:i*T  I'.S.  :i:  trj';.         -   ^  .   ,  _    ^  - 

^Tr^Mty         ,!:iri.«:iry  IT.  l>r.T.  11   Sr:iT-  .>7r- ;  tr.Mty  o:  June  Hi!,  1S.;l.»,  11  Strvt.  Oil. 

i=  *  Si' ti^i         f-*V.  SfTT»r:l.  -7.  ,  . 

-*  K<  I**>rf  i*V  tlM*  Cr*  -Tc  Xati.^n  rr>  thf  Aint^ric;Tn  Tn-Unn  V*>llr'y  IteviCAV  Commission  at  ITT 
(tr:jiiviriStt-'iJ  AiiU".  II,  tOTr.i  i  lit*rrin;i  O  ♦T  <:lt*-il  ;is  "Cr*'<'k  Iteport*'). 

'    rti«-  :  t;      r.*<  »M"»''-i*  t»y  r^*-  t-Mv*-  Trlh«*s  In  t1i*«  IritMitM  l  -Tntory  ^M:''*  ^'^  ^^'"^ 

T>r"h*l^i  ti^n^  f»t'  tM**  X*>n-lrir<-V**fnirs*-  -\*'ts.  ti»>%v  c-^rJHifMl  ;i  r  T'.S.O.  §  1*7  Cll*7*.»>.  b;irriii;r 
trnnsf<'r>:  f^i"  rribni  I:in*l  \v-ithf>nr  fon;rr*-ssi*.tj:il  rtpT*n»v:il.  H'^yonil  tliis.  tr!t>;it  titli"  wni5  ''r>'r- 

Tnln;tl»t*'   If  nTt*l  -vvIh-ii  IrjtUjfii   nnti^^rw  <•-•;! si'*J    to  <«xi<t  or  it h:tn*lfin4>il   th**^  territory  

com1ltii>ns  not  y^t  orciirrin;r. "*  Choctatc  Scition  v.  OIctftho7nft,  siip^a*  31>7  U.S.  C^S— •j35> 
(I>ouijliiii,  concurrinf;). 
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Pursuant  to  these  treaties,  the  Five  Civilizc^d  Ti^^xis  *^were  indeecl 
:    constituted  as  the  sovereitrn  aiitonoinv  ostahlishod  inrleu  of  a  prospec- 
tive State.'' They  \rere  designated  as  the  "Five  CiVilizcd  Tribes'^ 
:  because  they  were  vrell  or^^anized  at  the  time  of  removavmaintaining 
■   their  own  le^slative  and  j  udicial  bodies.^*  In  1€62,  however^T  the  Presi- 
dent of  tlie  United  States  was  authorized  to  abrop^ate  all  existing 
.  treaties  with  the  Five  Tribes  because  they  sided  with  ttie  Confecl^racy 
during  the  Civil  War,=®  In  ISGG,  new. treaties  were  concluded  with 
each  tribe  hy  which  they  a<5reed  to  surrender  considerable  portions  of 
-  their  respective^ations^  to  abolish  slavery,  and  to  assure  membership 
and  property  rights  to  their  former  slaves,  known  as  "f reedmen*"  ^ 

HerrKyval  of  Midwestern  Tithes 

.  Altliough  the  Quapaw  Tr.bo  a^rood  to  ro-movc  to  Indian  Torritoiy 
ia  the  early  ISSO's,^*^  the  next  significant  i:>eriod  of  major  migrations 
into  that  Territory  commenced  after  the  Civil  War.  In  the  two  do- 
cades  which  followed  that  war,  numerous  tribes  were  compelled  to 
re-move.  2Many  of  tliem  were  located  upon  lands  ceded  bv  the  Five 
Civilized  Tribes  pursuant  to  the  1S66  treaties.  For  examplel  the  Chey- 
enne and  Arapaho^  Kickapoo-.  Sac  and  Fox*  and  Iowa  Tribes  settled 
on  part  of  the  Z  million  acres  ceded  by  the  Creeks,"  and  the  Pawnees, 
Poncas  and  Otoc-Missourias  received  portions  of  the  Cherokee 
cession.^- 

Post-Civil  War  removal  of  additional  tribes  to  Indian  Tcrritorv 
was  motiv^ated  by  considerations  siTuilar  fo  tho:-e  tlvAt  inilnoncod  tJie 
;  forced  migration  of  the  Five  Tribe?? — acquisition  by  tlie  ITnited  States 
:  of  land  rights  previously  confirmed  to  tribe.s  by  treaty.  Tlie  groAving 
influx  of  non-Indian  settlers  into  portions' of  the  coinitrv  nortli  and 
west  of  the  Indian  territoiy  had  led  \o  encroaelmient  iipon  Indian 
treaty  lands  and  hunting  rights  as  well  a?;  resultant  hostilities  between 
the  tribes  and  the  scttlers.^*^^  In  exeliange  for  vast  ct^ssions  of  territorv 
by  such  tribes*  the  United  States  again  solemnly  j^hnlirod  It*  set  :;slrfe 
tracts  in  the  Indian  Territory  as  permanent  liorat^lancls  for  the  tribal 
signatories. 

Tlxus,  b^y  treaty  of  -Tnly  4,  ISOG,^*  the  T>elawnre  Tribe  agreed  to  sell 
their  re«?'>T-^'ation  in  Tvahsas.  and  tlie  T'nired  Sr:!ri^s  in  reti:r!i  '*iiuaraii- 
teefdl  *  *  *  peaceable  possession  of  th.eir  new  home  *  ^  in  t]ie  In- 
dian Coiintr\-.^"  with  the  limits  the?'eof  Jo  ]>t*  'v-Io;n-ly  arirl  ]>'^T^niaTUMit  1  v 
markorl.^-  The  Oela wares*  as  w<*n  as  oi  her  tr^bc^^  iTirhtding  tlie  Ca'Ido 
and  "Wichita,  were  thereafter  located  a  reservation  coinnrisiiu^ 

about  74^5,000  acres.^^ 

SimilarlTT^  the  Sac  and  Fox  Xation  of  fh^  rvris^issippi  ^onseT>t^;r7  l>v 
treaty  of  February  IS*  ISGT.^^  to  leave  tlirir  Tv:xnsas  reserve  and  the 

=*»  Tel.  r.:;s 

A<*r  of  .Tuit-     is*;t>.  12  Str^r.  ri2s, 

TrMty  of  M:»y  in.  7  Stnr.  4ir4. 

^  S****  Cr^-^'k  ro'ifirf.  '^mtiitt.  '^^^  r»r  2T» 

AnnTT;rl  Hpport  r>r  tbo  Crnnralsslnn«*r  of  Tn<Ttan  AT/^Irp  4nrr 

Si»o  Co?^*»n  Fin ncTf>r*rkTc.  STi;>rn,  n^*^  7S       gTi,  S*^»  jjIso  nor/*  Infrri. 
»*14  i^fr^t.  70:^  ;  II  Knppler,  Indian  AfTiilrs:  T-:iwj?  anii  Tr«;itii  s  <' horclna ft fr  cited  as 

^■^TT  KnpTvl**r  onf>  <'nrts.  4  nn*l 

15  Stat-         :  IT  Kappler  Oni. 
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'TTnitcd  Statf<t  n^TVofcn  to  jrivf-  to  the  S;ic  i\nd  Fox  for  ihf^}}'  f«tiii-e 

viso  of  this  treaty  stiinxlatod  that  fun,ls  <  u.^  t«  tho  >f .y^i^""' 
instant  document  and  other  tre:itu*s  would  not  be  iniid  it  tribnl  nu  m- 
bAr<5  "do  not  normanentlv  reside  on  the  ri'servatiou  set  apart  to  t  Uem 
b?-^he  Ga™^^^^^^^^^       the  Indian  Territory -  -  Thereafter.     total  of 
4Y0,66J>  acres  were  re?er^'ed  as  a  home  for  the  >ao  ami  1*  ox.  ^ 

On  February  27,  ISOT,  a  third.tribc  tlien  n'^^nhmt  m  Kansas — the 
Pot.awatomies— sirmed  a  ti-eaty  i'e.lin-  their  existin-  reservanon  ni 
exchan-e  for  a  ^^new  honu>-  in  Indian  Territory,  ^%-liieh  the  I  nited 
States  plod-cd  ^^shall  be  set  apart  as^  a  reser^-ation  foi-  the  exclnsiye  use. 
and  <i?upancv  of  that  trii>e>  «  Article  of  tin..  ti^^V  ^^"1^^^^- 
tbe  re'^ervation  established  thereunder  "shall  never  be  inohided  within 
^he^nr^d  Hon  of  anv  Stare  or  Territory  *  *  V  jvs<.rvatton 
ConJ^tin-  of  5SS.nr>r  a'eres  was  <.reated  rlu-reaftt-r  f<.r  the  joint  use  of 
the  T>otawatonne  and  Absentee  Shawnee  TrilH-s.'* 

The  era  of  treat vniakiuir  with  Indian  tribes  <-ame  to  an  end  b%  con- 
cKressional  Act  of  If^Tl.  but  the  force  an<l  validity  of  prior  tr^-anes  i-e- 
mained  intact.*^  Thereafter,  land  transactions  between  tho  T  nited 
Siat"s  and  tribes  frequently^  were  coT.stnvnnate<l  by  so-cal  ed 
ment:"  The5^  .Incunulnts  in  le-al  effe.-t  .litbMe<l  from  treat i.-s  only  to 
Sie  extent  that  Wh  Houses  of  Con-ress.  not  tnero  y  the  ><'nate  xyere 
autborlred  to  r:.t^fv  airreements  -  Afr-r  1 S71 a-hb^mnal  tn>-orvat ions 
^ei^  set  -xVde^n  Indian  Territory-  by  Federal  statutes  and  ■Pv-.cutivo 
^dTrJ  V?o<t  o7  these  statutes  and  ordei-s  implen.ented  either  .pre- 
ISn^reitties  callin-  for  creation  of  new  r.  serv  rations  .n  exrha n^re  for 
land  cessions or  post-l?571  airreements  to  this  ettecr.  ^ 

Th^rrhv  Vet  of  .T„ne  r>.  1^7*2.-  a  r,>-^erv:,t  ion  wns  ostabbsbed  for  the, 
oZ^e  Tribe  in  Indian  Territorv  foil o w^n^r  sab >  " V^M^ "^-^l^bo^ 
1, ' -au.e  Act  i>rovided  that  the  Kansas  or  Ivaw  Tribe,  '^bo^-e 
bmdViz,  the  Stato  of  Kan^n^'  also  hml  bmMi  sold,  conld  sotlle  upon  por- 
ItAns  of  the  O^a-e  Koservation.-  The  O^a-e  .-a  me  to  oc^-upy  reserva- 
T  con*i-Hn-  of  appn^xin.atelv  1,470.000  .^.-rr-  and  the  much  smaller 
KaVTrn.e  held      reservati<m  comprising  abo,:r  100,000  Mcres.- 

^  THl.l.  <  :irr.  ^  's^    r  ^ 


TT  Stoir.  2:i>i.  T  l^"et>l*'i*  1-;'  „       Torritorv  T.nr«ii-inr  t.>  t1i*»  .\r>t  of  July  m.  l<57ft.  1*1 

St«r.  nml  X^t  was  mt-T..!-.!  to  confirm  rUe 

«  StatUrl.-:il  .-iKirt         \V.-:>T.-rn  •  ►kli.li  .m:.  Trll.-s.  I'l-  -   
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3y  Act  of  April  10,  1876,^=  a  reservation  was  established  for  the 
Pawnee  Tribe  in  Indian  Territor>'  cousirtin^  of  about  2S;J^000  acx-es,*=* 
and  2  x-ears  later,  a  reservation  of^more  than  90,000  acres  was  created 
for  the  TonkawA  Tribe  bv  Act  of  May  25, 1878.=^ 

By  Act  of  March  3,  1881,"  Con<?cress  authorized  funds  to  purchase 
101,894  acres  in  Indian  Territory  as  a  reservation  for  tlie  Ponca  Tribe 
and  ^to  indemnify  *  *  *  for  losses  sustained  by  them  in  consequence 
of  their  removal  to  Indian  Territory.*'  "  The  Ponces  actually  had 
bej^n  the  forced  mi^rrution  south  from  their  treaty  lands  in  Nebraska 
several  years  before  1881,  sulforin*;^  jrreat  privation  during  the  march 
and  after  arrival  in  Indian  Territory .^^ 

In  the  1881  statute  autliorKcin«r  purchiise  of  the  Ponca  reserve.  Con- 
;rress  also  pro  voided  for  sale  by  the  Sec^-etary  of  Interior  of  the  re- 
mainin^r  treaty  reservation  owned  by  the  Otoe  and  Missouria  Tribes  in 
the  Stntes  of  lvansas  and  Nebraska  *^with  the  consent  of  the  *  *  * 
Indiana,  expressed  in  open  council.''  This  Act  further  stii^ulated  that 
with  tribal  consent  the  Secretary  could  *^*secure  other  reservation  lands 
upon  which  to  locate  said  Indians  *j^co  The  Otoe-jVIissoziria 

Tribes  tlieri^after  went  to  Indian  Territory  to  occupy  a  reservation 
comprising  about  120^000  acres.*^*  Finally,  separate  Executive  Orders 
of  Au<rust  ir»,  1SS3/^-  set  aside  reservations  in  that  Territory  for  '^he 
I>ermanent  use  and  occupation**  of  the  Iowa  Tribe  (228.418  acres)  and 
the  Kickapoo  Tribe  (206,466  acres)/-* 

Tlie  fierce  tril:)es  of  the  southern  plains  constitute  the  remainder  of 
the  tribes  in  Oklahoma.  The  Oomanches,  Iviowas*  ICiowapaches,  Chey- 
ennes,  aiid  Arapahoes  had  remained  larg-ely  independent  of  the  TJnited- 
States- 

However*  after  the  Civil  "V\^ar*  the  United  States  was  able  to  subdue* 
major  portioiis  of  thet^e  tribes.  In  October,  1867,  at  ^ledicine  Lodge 
Creek  in  the  State  of  Kansas*  ^he  same  United  States  Commissioners 
concluded  s^i-^parate  treaties  with  tlie  Kiowa,  Comanche^  and  Apacho 
Tribes     and  the  Cheyenne  and  Arapaho  Ti-ibes.*'***  Pursuaiit  thereto  it 


StatlHtlctri  irlmrt  on  Western  Oklalitima  Tribes,  pp.  532-C3i. 
1M<1. 
=A  20  Stat.  S-». 

Statu         :  I  Kappler  191- 

«  Se*-  ActH  of  AniT.  15.  ISTC.  lO  Stat.  IDC:  Mar*  3.  1*^77,  lO  Stat.  SST  ;  May  27-  187S, 
CO  Stat.  7t*.  <See  aI»«o  U-S-  ex,  reL  i$t€Xf%*lifia  Bear  v.  Crook,  C5  Fed*  Ca&  IN^o.  X4S1>1  (CC. 
2feb.  1S70>. 

21  Stat  3SO  :  I  Kapplor  190. 

Stat l?<t leal  ehart  on  Western  OWahoma  Tribes.  Pursuant  tt>  authority  dclej?ate<J  by 
tUe  18S1  HtattiT*.*.  tbe  Secretary  <*t  tlie  Iritei-lor  set  n^Jde  tI*»slsTiat*Ki  lands  in  Indian  Ten-i- 
ti^rv  '  -r  tbe  ujw*  an<l  ofetipj*tU>n  of  tbe  confederated  Otoe  and  Mlssouria  Tribes"  by  order 
dated  S  ...-rCI^.  ISMI.  1  Kappler  S44. 

«I  Kappler  843-844  (lowa)  ;  Id.  at  S44  rKlcfeapoo). 

Stati^tieail  cliart  on  Western  Oklub^^pm  TribeK.  pp.  r>32— 3C 
^Ibld-  _ 
^'^  Treaty  of  Oct.  21.  ISCT^  i:^  Stat.  nsi.  Trttb  the  Kiowa  nnd  Comnnche  Tribe.**.  On  the 
ftam«^  datf^  a  ?4«pplpnienrary  rr**:iry  %va>i  ronclnd^Hl  wlrJi  th***^**  tribes  jind  tht-  Apjichf  Tribe 
wliereby  th<*  thr#*o  trlb^K  vrer*-  <*tinf**d**r3tr^d.  Trltli  the  Apache?;  a^rreein;r  '*to  nt-cept  as  their 
"permanent  home  the  "reservatio*i"*  In  Indian  Territori'  established  by  the  main  treaty.  15 
Stat.  :5S9* 

••Treaty  of  Oct-  2S,  1SG7^  15  Stat.  593. 
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x^as  arjrocd''^  tluit  tlio  TTnitod  StntoK  woulil  Si^t  aside  res<M;vat ions  in 
Inciitm  IVrritory  *'f<>r  tlie  absolute  uimI  ninlisturlnHl  usi*  and  occiipa- 
tioir'  of  the  tril>os.  In  Qxchnuixo,  the  trihos  abandoned  all  territorial 
claimf?  to  enormous  aerea^e  outr^idc  of  tiu*  new  re<or\ es and  within 
these  **porniant'nt  horne[sj"^'*  to  be  establislied  for  them  the  Federal 
Government  *'soleninl y**  i>le<l*red  that : 

*  *  *  no  p+^rnons,  ex****^^  rlu»v;#*  h**r*^in  ,m ntlioriz**cl  s*>  to  do  and  except  surh 
officers,  a«e»xti*»  and  eiiii>U\Vt*i's  t>f  tli**  <iovertunt'iit  as  may  lie  ant li**rizod  to 
onr**r  uimn  ladiiin  ri-servatiuns  *  ♦  sliuU  vM.*r  be  iK-riuiltwl  t<i  i>ass  ovor^  i^ettle 
tipoiu  or  reside  *  *  ••^ 

Both  treaties  provided,  moreover,  that  throe-fourtlis  of  all  adult 
male  memberinof  the  res]KH-rive  tribes  wonl^l  have  to  ri>?isent  by  ^^»ib- 
<io<ininit  troatv  to  anv  traris^fer  of  hiiitls  in  tlie  new  re<ervat ions**- 
Olothed  with  Vliis  panoply  of  treaty  ^Lrnai  antei'S,  tlie  Kiowa-Coniam  ho- 
Apaehe  Tribes  tliereafter  settled  upi>n  u  ri  servation  eoniprisin<]:  ap- 
proxiniattdy  a<'res      in  what  is  now  wtw;orn  Okhdioma  and 

immctiiatoiy  north  thereof  the  ( "heyemie-Arapnho  Tribes  occupied  a 
re-serea  t  ioiTconsist  intz  of  a  hnost  -h:i  niillion  a<M  es,"* 

liullart  2\'r}  fforf/ 

Tbns,  bv  l>i>^-2.  a  total  c^i  -17%  Irrlian  r<-^erva:  ions  had  bti^en  established 
m  the  Indian  Territory.-'^  As  noted  above,  t]j(  so  territorial  enclaves 
had  been  ei*e<'ted  in  ^^\^•hant^t^  f<»t-  c>nornM  >us  h^,  rivl  iu^ssions  by  the  tribes. 
The  KniliHl  Sialrs  li:nl  ph-d*j:etl  i-\p!ieiUy  t<»  several  t  ribes  that  their 
terriiorv  vonld  nevt  r  \n-  o!Mbra*M  d  within  i  he  liiiills,  oV  subject  to 
the  laws,  of  ar:y  State  <>r  Tei  ritory,  and  tb,Mr  v/it!ini  i1m  ir  p(>riuanent 
res<*rvarion  hoi\u*l:>nt1s  they  <v>!ihl  livv'  arid  irovt.^rn  as  they  eho>e  freo 
of  the  iH^rnieious  etfef  ts  t>l'  non-Indians, 


s;r:ir.  T**::.  ^vh.-^*^l^y   tli*^  f  *l«.-v--n  n*"  A  rap:'.  !i- •  r.»  rfiii'^vt^  t»»  ;i  :»»       r»^.''rv;^  t  J<^Ti  parriy  in 

fiT**.*tL  In  t^-'^T.  to  i-.mN*  rjM*r*'  larnl  in  r^-tuni  T  li-*  friizrlj  ^TJi;tU*T  r  *s*TVUt:ons  >.**t  uslite  ror 

K:iT>pT»r  V^^o  ^nrr.  lit  :  TT  IC^pt-N-t-  rnrr.  1 i.  Tnr^iirrnf  to  t1i*'«o  r^-^Ti^^orivo  nrft- 

vlsW*ns.  Tilt*  tribe's  r^*y»-rviMl  ^-vpr**-^'^! v  f  r;;.'hr  t.*  l>j:Tir  f^Mt-il-Je  tli»-ir  u^-w  r^'^i#'^V;^tl1>ns»  oa 
juriy  TnrT^fs  Hoti^h  *»f  Ark'tn  -:><  f;iv«T,  S**  -  -il*^**  ."1.  supra. 


T  r  K:ippl«-r  t>7*^  f  .irf.  :2  >  :  IT  Kiiiiplor  O^.*^  <    rT.  2  ^ . 


"•►T>iM    ThV-  r**<*-rvrition  s^t  n<I<N'  f*>r  T  lw  < 'fii*r^onnV»-A  r.ipaTio  'Triors         nrtir-7**  2  of 
3>s4;7  Tp^^nrv  <Nyni prl?;'*d  npr*ro!clni:*T*  1  r  r..T    mllllorT  n.-ro^.  F»t  a  -  rirl^-ry  of  ro:*Si>n^_^tIi^  two 
<rt>nf«MTMr:i  tiMl  rrii^e-^  T;*«Vi-r  *M-.Mij»i»-0  tlint  r-s.TVf,  mt4c1  a  Pfw  on»-  was  s*»t  niiJJo  b>-  t-:iecutive 

^  \  W^rXn^  rvf  tb»^  i::  r<-s*^r^:^;iTion'4  Sf>t  asI*Tf*  !n  wlmt  Is  nr>xv  Tro-stom  OKinnoma  ( :;rti*r  x^>-#'i 
tlio  ^  »M:th4.m.t   Xorr*»oryi    :ipr  *.nrs  nr   t^t;^  r*:^J  It'   whnt  Is  novr  r^inchly  A'^V^I 

fconiH  ♦arr.-r  TSOO  tTi*^  ro-,?Mro»l  Tn*l!;TTi  :}<*-rirorvK  r-»n£:r*-s^  ^st:i  hllshf**!.  In  nfl^Mtion  to  tlie 
t-«.*p^r!v^.  r^rrltorinl  4!*minfriv  of  r?M*  rivo  r-|vtllz*  d  Tn*ios.  tlu-  followlnir  5s*-v#*n  ro^orvntioiis  : 

^T\\^*^\    0»r-'tpn"tc.  S*^n*'^:>.  Sbr.  «  no»*.  ;inil  W v.-* ri*l<»tto,  S****  Annual  U**port  of  the  Commissioner 
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mere  

inherent  governing:  pow 


^hv^r  as'noted  by  the  Assistant  S.^crotar.v  the  ^'^Yl^^rL^rnt^o^i 
within.thq  rndian-Territory  prior  to  ISOO. -the  [Foc^^^ 


X^xclus^T  r^rYiUc^^  tribes  over  their 

own^embers  and  oven  over  nonmen.bcrs  ^'Uhin  t»^^.^j:,J,*^r^*^*sVf  *  ^^1 
When  Con<rress  passed  the  so-called  -Major  Crimes  Act  in  ISS,*  pro- 
vi<£L^d^S^?Fedci?l  or  territorial  court  jurisdiction  ov'cr  certain  offenses 
committed  bv  Indians,-  that  Act  "probably  did  not  «PP  >'/^«^,^^^^^^^^ 
Cpre-lS90]  Indian  Territory  since  there  were  no  territorial  organiza- 
tion, laws  and  courts  to  function  under  the  statute.  • 

But  despite  the  express  and  implied  Federal  guarantees  to  P^^^orv^ 
tribal  territorial  integrity, -CS]oon  it  was  ^y^^''%'}\''^^i^^\f  S^^^^^ 
and  isolatioii  which  the  Indians  sou-ht  was  to  be  disturbed.         H  "1^1 
200,000  ^[L]and-hun<rry  whites  overflowed  fi^t«>^J^^*=/^V- 
t^j^.rr «        the  late  ISSO's,  vastlv  outnumberm-  the  ludinns  there. 
Because  of  the  absence  of  a  territorial  -ovomment  and  the  ability  ot 
tribes  to  cope  with  the  lawlessness  of  the  luinierically  superior  settlers, 
Snsiderable  disorder  ensued  and  Indian  Territory  "bccan.c  a  refu-e 
for  criminals  from  ncipchboring  states.  .       -  n  ,  , 

In  response  to  these  problems  posed  by  the  ^:rowin-  influx  of  non- 
Indians?Con.rress  on  March  1,  I'^^O  enacted  le.^rislation-  ci-^^^^^^^ 
"United  States  court  at  Musco-ee  m  Indian  Territory.  This  court  wa^ 
granted- limited  criminal  and  civil  jurisdiction  crimes  a^^^^^ 

troversies  between  Indians  were  specihcuUy  excluded.""  ,^>c^saine  Act 
also  authorized  the  President  to  open  to  sett  enient  land  ^^^{r  oJ^^q 
tory  that  had  been  ceded  to  the  United  fcjtates  by  the  Creek  and 
Seminole  Xations.**' 


-  ^Ttt^?  or^^« ?  l^'^Oi.TuSn.  A.sl.tnnt  SP<;reta ry  of  tbc  Interior.        tj.e  ^tor^ey  Go^^ 

,.ral  of  the  T'nltocl  States.  War.-U  An  -    17,  V'^""  Ji^^.V;,,.^  "'Vll'm'^^-III  ^  or  the  flu^ 

.  tartnl  lett**r">.  This  ilorMfi«fnc  is*  attiiclieU  as  exhibit  ^  l"  pt,   viii,  app.  ^^  ot 


'^  A^t  of  Mar.  3.  l.S,S5.  23  Stat.  r<;r..  now  cotllGod  at  IS 
T:m«H*-"  rliiiw  h:f.-*v  i^^^n  .->: Z„  in«:tii.le  :l  (.Mirr.-iit  total  uf  14 


(lOTO),  The  orlfrfnal 


cla.  "  Infra. 

■»  Iff 42  Secretarial  letter.  ,  _ 

•  *"  «];4»l-««»n  lljintlbt-tjli.  i»iii>ra.  note  lf>.  at  • 
"1  Thi«l 


■^^,S'iT^i''tribes  in  In"^  were  -.'sp^lally  int^-rosterl  In  the  ""PPfesslon  1^^- 

le*j^n*-s^'  In  rhMr  nil*!-^t  ittu*-  r..t  <*onraf  t  with  Tho  f-riinJn.il  ol.-«ssos  "I  all  other  iiatlon- 
imrt^  Vho  <^ontmlt  criJTies  and  deT.r.?rfntIons  and  In  many  c:i^'S  esoipe  xvitHouT  punishment." 

^^^S.V^hen^'^fan  "KK^"s.^^^        Sme  IS.  at  427.  See  also  ISr.O  H.  Kept.,  supru.  note  02,  at 

w  Se<f  ^?t*or  ^t^^  Act  <«onf*-rrort  .Surl>=f1  lotion  T,pon  the  <>^2J^^,^rj^l^ 

minor  oVen-U  defined  In  5  5  2^-20.  hut  S  27  stipulated  that  sneh  jurisdiction  would  not 
^tJnd  tVv  "offensl!"  oo^^  h.v  <  n-  Indian  i.pon  the  P'-rson  or  property  of  nnothcr  l^^ 

dian  C'v'l  jurisdiction  trriinted  the  n-w  Federal  court  un.ler  this  Act  was  made  iaappUca- 
ble  via  5  R  ther*M>f  to  "conrroverslej*  between  p«»rsons  of  Indian  blood  on«y-  ^^^^„„ 

The  \cr  Of  F*»b  ISSS.  2r»  St.it.  nr:,  made  provis^lon  for  punlshlns:  robbery.  bur^rlaiTr. 

and  la^e,;nT  commlrred  within  th*-  Indian  Terrltorr  and  j«^«'l*5*l^"„5hereover  In 

Unltfvl  States  courts  loeate.l  in-ndroininc  States,  f^onsress  spedfieall.r  derlared.  Ji*V»«'^"-- 
thnt  "tbl!*  Act  Rhnll  not  be  w  eoT»*rrned  as  to  apply  to  any  offenses  co mmltted  by  one 
Indian  ncnlnst  tlie  per««on  or  propertv  of  another  Indian." 
;  •s'  See  ISOO  IL.  Repc.  aupra,  cote  02,  at  3— 4. 
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On  the  f<»n<>\vinjr  Mairrli  2.  another  Fvi! vra  1  ,stat utc*  \v:vs 

I>asscd  to  nuH^t  the  s\Vi*irui;r  non-Indiiin  l:in*l  riish»  This  law  oriniTed  the 
Cherokee  or  Jerome  Comnnssion  fo  nt';Lrotiate  with  the  tril»es  in  Indian 
Territory  for  tlie  allotment  of  their  reserviit itms  anion«r  tribal  nieiii- 
lHn>  ancf  the  sale  of  surpVis  hin<ls  therein  to  non-ln<lians.  Tliereafter, 
by  pr<K*lan^ation  of  Mareh  li:!,  18S1K  the  l^resiilent  authorized  the 
C'reek-SeininoU^  eedeil  hintU  to  he  opened  to  >ettlei*s  on  April 
This  was  the  tii^t  of  many  bin*!  openin«rs  in  what  i,-^  now  OUlalionia, 
an<i  the  area  thus  made  avaihibU* — l>87.7ytl  aeres — became  known  as 
•■•Okhihoma  proper**' 

As  a  residt  of  tlie  opening  of  Okbihoma  proper  and  in  aTiticipatioti 
i>f  vast  tracts  of  tribal  land  tliat  the  Jerome  Commission  would  pur- 
chase* the  migration  of  settlers  to  Indian  Territory  I'ontinued.  The 
massive  infusion  of  non-Inilians,  coupled  wirl^  the  I'athei*  limited  juris- 
diction over.fliem  tliat  hatl  been  conferred  upon  the  Ki'd**ral  courts  at 
^rus^*o*^ee  and  in  adjoinin;r  Stati's.'**  |)r<MliifiMi  a  pusli  for  4M*e<'tion  i>f  u 
tei'ritorial  iiovi^rnnjent.'*^  Thus,  on 'I)<H*ernb**r  J)*  l>i8;>^  Wfrisbition  was 
int ro4lu<*ed  f'>r  this  purpose  and  on  Alay  i^.  1SIM>,  Conirress  i>asscd  tlie 
*"Or<ranir  Ai*t** esrablisliin<r  the  Oklahotim  T**rr  :tory. 

Tlie  ev*»nTs  <*oininenciri«x  with  the  pn:^sn're  of  the  Oklahonui  Orjranic 
Ai't  in  3>il><>  and  com^Iudinir  witli  ridniission  <^i  the  State  of  Oklahoma 
inrorl\e  T'rrion  in  11)07  ar  e  i-xtremely  crucial  t<»  an  understamHnjLT of  the 
curi-enr  leiral  status  an<l  j  u risilii^t  ional  powers  <if  the  Oklalionia  tribes.^ 

Th**s<*  art*  rho  Thin;rs  have  to  loi^k  at  •  *  We  ;rave  *  *  *.  We  ira^'e  our 
land  to  these  people  •  *  We  <l(in*t  hav**  t»-  say  we  nev**r  pr:*ve  nrjythiij;r*  All  xve 
-want  i?=  jnstiee  and  rhat  is  all  we  want  •  We  wanr  to  he  tre^ated  txxxv  and 

square  lK*<-au>e  I  tJiink  we  Iiulians  havt*  soinethini:  to  *»frrr  te*  tlie  United  States* — 
X>anjr  Kni^^hr 

\Vlii]<>  the  probl^Mus  are  ^rear  all  arross  ln<lian  com^try,  the  problems 
of  Okbihoma  trilK^s  are  inteu^-itie*!  by  tht^r  eloudy  le<riil  St4Xtiis,'^/>^ 
f^rf'ta  j)olicy  of  the  Ignited  States  ami  the  State  of  ()kbilioma  has  crip- 
pled the  -f^4Moe<-onomir»  ilevf^lopmi^nt  of  the  Okbihoma  trib<*s,  Hather 
than  dealing  witli  the  issues  ln\ad-on,  the  Kederal  Government  throu^rh 
tlie  Rurcau  of  luilian  Atl'airs.  lias  <'hosen  to  stay  in  the  back*rround  and 
avoiil  Cf >n  f rontat ions^  tr>  the  <b*trinH*nt  of  tlie  iril>es, 

^Vater  riirhts.  jurisdiction,  taxation:  all  are  nuijor  issues  in  Okla- 
homa which  tin*  b't^dwnl  ( to\  er-nmoiu  has  rliosen  to  i-rnore  while'^the 
State  of  Oklahonm  .  oun^ines  ro  assert  powers  tiie  tribes  bHieve  to  l>c 
their  own. 

Tlie  Indians  <»r  OU]n'^r>ma  are  payinir  the  pri*-e  for  this  neirliJTcnce* 
"While  th4\v  coubi  bt^  amon<r  the  most  i>i'<^spei'ous  tribes  in  ilie  country. 


IX.  p.  1  r». 

j^w*  not*'  ^*^.  ?iMr»ra. 

-ws  Th<*  I*ri-!^l'l'*!it  5n  r>p»T:3 "OkSa liMTitn  j^mx^^r  *  hn^l  r*xpr-'^s^»'tl  <*OT»<"*Tn  thnr  n  torHtnrlal 
C<»v*^r»rn#'Tjr  f»»-«'*U'»l  r-i        •v<r;i M i hmTi*         supr:t,  :itm!  i'*»:i:rr<->M  liri^l  r**f*^l\*»-cl  num**r- 

t7-K  :*  it  ^♦t'  f^***  T'r*'*-'I*V*T»»%  t»n»r-I.i  nin  r  If  in.  .^ar  Zl*^  C*»njr,  T.S.  1  Tn,  ir**t4.  170^, 

i!*!'^,  2::ti.  ir4u*T  <'is*<o>. 

2*;  Srjir.  si , 


513 


thcv  arc  amon;r  tho  iKK>rcj<t,  whilo  vast  ivsoutvos  which  tlicv  holievo  to 
l>e  theirss  an-  taki'ii  and  contn>IU'd  i>v  non- Indians  for  non- Indian  11?^^ 
In  thi$  section,  wo  will  outlino  thv  t»pinioas  of  tribal  leu«lt»is,  and 
report  the  findings  of  the  Conuni-.-^ion  with  ro^jrnrd  to  tho  i.-siu  -  rai:^t'd. 

TKmAt-  SOVKUKIONTY   AXr>  TKKUl  rol!t.\I-  KUntTS 

The  Ch<*rok<H>  Nation  exists  an  a  *snvor*Mi:ti.  suhjeot  outy  t<>  the  j*«>vt»p.«iy:ntj-  of 
the  Unitotl  Siat<*?«  •  •  •  and  ttiv-  provisions  in  thvi,CoustHutl-»u  toe  dt'uliuic  wita 
Indian  tribes. — Rt»f«!4  5>wi  miner  ** 

-Prior  to  ISOO,  it  is  clear  that  the  dkhdioina  triln-s  ninintained  fnll 
sovort*isrnty  with  ri«;rard  to  tribal  territory  aiul  tribal  nionilMM^.  -'^"'*r 
181)0,  the  situation  lHH-oin%*s  U»s>  clear.  As  a  practical  niattci^.  all  <  Okla- 
homa tribes  have  stitretvd  because  t lie  Fetleral  <  ioyernnient  did  not  keep 
its  pledjre  to  protect  the  "pern  auent"  res<«rvation  homelands  <*stal»- 
lished  for  them.  As  a  niatler  of  law,  however,  some  triU^s  hav»;  fared 
more  fortunatelv  flian  otlu^rs.  The  le«rai  distinctions  l>eirinnni*r  m  iJ^i"' 
amon<r  Oklahotna  triJ»os — primarily  those  in  the  western  as '*»pi>osi«<l 
to  tJic  eastern  i»oi-tion  of  tlie  present  State — have  for  to<^  lon;r  ^rf>"c 
unreeofrnized.  The  State  of  Oklahoma  has  consistently  failed  t*>  lyrnjX' 
nize  these  distinctions  as  shown  by  State  docuntents  elaimin;;  jurisdic- 
tion over  all  Indians  in  the  State  l>ut  citing  only  judicial  decisions 
and  legislation  aifectin<j  eastern  Oklahoma. 

—  The  !aoverei<rnty  of  tlie  trilies  in  e.istern  (Oklahoma  is  more  diflicult 
fo  define  thanl^hat  of  the  tribes  <>f  western  Oklahoma.  That  the  trioes 
of  eastern  <:)kl a homa  maintain  their  poUtiral  i-elationship  with  tlie 
United  States,  and  that  t!»e  tribal  existeneo  and  tril»al  ^rovernments 
continue,  is  undeniable.^'  As  with  other  triln-s,  the  easiest  way  to  detine 
tribal  ix>wers  is  to  tletine  what  powers  the  trilx^s  «lo  not  have. 

In  the  ISOO  Or;ranio  Act.  it  is  cloar  that  the  tribes' rtH  a  in  ed  their 
sovcrei^ni  character.  The  juristlietion  of  the  tribes  was  also  unques- 
tioned, where  conflicts  arose  between  Indians.  The  Act  of  March  1, 
1SS9,  which  created  a  United  Stares  court  in  the  Indian  Territory- 
placed  "exclusive  ori^rinal  jurisdiction  over  all  otfenses  a«rainst  the 
laws  of  the  United  States  within  the  Indian  Territory-,  not  punishable 
bv  death  or  bv  imprisonment  at  hard  labor"  in  the  realm  of  tlie  said 
court.  I  to  we  ver,  section  'ST  of  the  same  Act  declares  that  thus  conferral 
of  jurisdiction  "shall  not  l>e  construed  as  to  apply  to  offenses  committed 
by  one  Indian  uj>on  the  person  or  property  of  another  Indian.'*"* 
"the  Or^mic  Act  limits  the  jurisdiction  of  the  courts  created  in  the 
Act  by  statin«r: 

That  the  eoart  established  bv  said  Act  (of  March  1.  1SSJ>)  shall,  in  addition 
to  ttae  jurisdiction  ci»nferT*-«i  rh**retm  by  said  Act,  have  and  exercise  within 
the  limits  of  the  Indian  Territory  3Urisdi*-ti<»n  in  all  civil  cases  in  the  Indian 
Xerritorv,  except  cases  over  which  the  tribal  courts  have  exclu-sive  jurisdic- 
tion.*"^ - 


rr«irlhcH  h^for**  Aini'ri<-nn  Indian  Policy  R»»Tl^tir  Commission  Task  Korpes  1.  2.  S,  4.  axid 
l^J  Mofikoc*^.  OkUi-.  Ma3-  l-T  1*   fhfarlncM  h«'reinaft«T  rt-ffrretl  to  as  MuKkocf>«>  b«ir- 

n>ld-f»w  also.  ff<w-/o  v.  KJep^^  C-A.  N'o.  T4-189.  r.S-I>.  D.C..  Opinion  and  Order  filed 

••  25  Stat.  1.  TS3, 

:»>2«  Stat.  St- 
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,  One  further  qualifier  OX  tlic  j ui'isdict iofi  of  tlie- court  was  ticlclecl  in 
sectioii  wliich  r^jads  :       ,  • 

Tliat  jurisdiction  is  herel>y  onnftTrofl  iipon  tin*  T'nitf^rl  S^tritos  Ooiirr  in  thft 
IiJ«iiaia  Cl'erricory  nvfcT  all  <*cnirroversit*s  urisinir  liecwcpn  nieuiliersor  cirixeiVs; 
of  one  tribe  or  nation  of  Inaiaiis  zlihI  Lne  iiitMnl*t.-r^  or  citiiceiis  oi.iier  triboi>  or 
liarions  iti  the  Indfan  Terx-irory,  mul  any  eiriy::^:i  t>r  meinbors  of  nzio  rriUt*^  or 
miciou  wiio 'iM:iy  commit  any  oire*rist»  <*r  i-rini*'  a:ra:risrr  tti»*  j)<*rs.>n  or  i*rt>i)erry: 
of  a  citizen  or  iiiomi-er  of  anotlior  tribe  or  nn lion  sliall  l>o  .sn:0«^<^*r  tr»  rJu*  saioe 
panishiafnt  in  Tho  J udian  Territ^iry  he  wfiuitj  he  if  hoth  parties  weri^  ciriz*»iiiy 
of  ti',*^  X'lxittxi  Statt'S.  And  any  nuMaber  or  citizwi  <*£  any  Iiidian  triln*  or  iiatiort 
in  The  Indian^  Territory  shall  havL*  the  ri.iriir  to  invoke  Mie  ald/jf  snici  court  thi-rein 
for  the  protection  f»f  hi>i  i*ert;ou  or  property  as  a.-rninst  any  piTson-  ra^t  a  uieaiher 
of  tlie^i>aiue  trihe  or  as  tliou^ih  lie  were  a  citizen  oC  the  I'nired  SuuesJ"^ 

The  essential'  tlirnst  of  tJio  OiiiraTuc  Act  was  to  e<=:taMis]i  :i  more 
coiripi  ehenslve  syr?reni  of  Iitws  atui  i-oiirt.-^  for  ilie  non-iiuliun5=  who  had 
j>ouro<l  into  TJKiiitn  Tcriirorv  in  the  1>^S0V.^"=^  Tiie  liisroiy  of  the  Act 
offei*s'^fh-ri)  evivlerp^e  that  tint  ivibof^  in  the  Tcrritoi^y.  iiicnTdiTiir  the  Pive 
Civili>:0(l  Tribes,  favored  ^udi  action  boeansit  of  the  inenaee  j^o.-ed  bv 
lion-Indians  and  becaiise  ti 'bat  s**i  f-ir^v  t^rr.ii:!:  powers  'vvonici.  i^^-i^J-in 
hiriiely  hitaet  niider  the  0;:_^:^nu-  -VcL  Thus,  the  House  Ooniiidttee  eon- 
sidtTxni:^  eisu<n  nent  oi:  ti^e  h  irrir^lntion  de**Iar(»il  :  ' 

Vonr  eonimiI^<^e  are  of  the  opinn^ti  lh;it  -every  ri.irlit  of  any  Ti^dian  tribe  in  tlie 
ludinti  T**rr:tory  as  -her<^roff»re  <J^ini  d  <  i;rUir  t^>  iNliO j  lias"  heeu  careiully 
iJiiarfleil  aiid  i>roteet<  *I  in  ihr  :M'<'omi».:nyjnix^  hSIL 

The  UiK-s   disv'Ussvil   zti    ;;:i'<*;»t  ^4-hirrli    oy   the  r<^ijr'i*s<*nt:it  :ves  of  the  xt'ivo 

OiviliyctMl  trih-^-s  itml  l*y  <»nier.*---  :nui  sn<*ii  ^u^n^■essi^^r»^;  :j  nd  ;i  n;t*u<inieiii  s  W'*re  niail^ 
iiii  to  i^ractit-i^Iy  reuoneiie  stll  v;l»jeel  ^ -ns  s* »  fuv  ;js  The  Indian  tri!H;*5>  are  i-«>iieerne<J- 

TJie  whf>Te  In^Han  Territin-y.  a^  heretofore  floHnf-d  f  pre::lSl>0)  lias.  owiiiJr  to  tli<^ 
failure  of-^c  N»:iu:r*'-is  r.i  pri-vidi-  couris  a<leM?*ate  tf>  the  wants  of  the  i*eople,  heeanie^- 
the  rt-fijire  of  <-riini!ia!s  and  dt-r^iK-radi^es  fri.ui  ;in  p^rts  <*t*  tlie .eorintry.  ^r<ithin?r 
Init  the  ejit:ahll:-hiniO;r*  I »f  a  Ti^rriT* trSrri  ^rovciii^noiir  r;vi'r  that  ro^JTion  iuid  courts 
in  rlie  Five  <"t  viiisc^;-*]  'J'rih^'S  will  ::rr*'sr  t3ie  <'arniv;i3  ^if  eriino  whitrh  i*rev:nls  there* 
or  i*rore*-*t  the  Iiirlians  tt:ere:n  irom  i lie.  rai*Ld?y  ijt^-reasln;:^  invas:ioii  of  the  ci'ini- 
iiiiil  <dasst*s- 

*  *  ail  the  i>r^opIe  in  those  Territories?  [new  Oklahoma  Territory  and  dimin- 
ished Iw(U:in  T€*rritoryJ  are  entitled  to  tiiat  protiK^tion  .whieh  just  laws  and 
lo^al  Courts  ah»ne  eaii  ;Lrive.  The  Indians  are  t^sj leeiali?'  iiit€?rested  "in  the  sui>- 
pression  of  la wi^-ssnoss  in  the'r  niid.-r.  \Vhi!o  th**y  .are  xinienai»le  To  their  tribaK 
laws  and  e*»"nrts.  yet  there  i-uti  he  n*»  seenrity  to  their  persv»ns  oz:  prf >perty ^so  hm^c 
as  they  are  in  contact  Avith  the  criminal  ehjsse55  of  all  otifer  nntionalitios,  who 
commit  crimes  and  depredations  and  In  niaiiy  cafies  escar^e  %vithotit  i>unishment,^^ 

The  sit  nation  chan<r<Ml  drannitically  with  the  Act  of  June  7^  ISOTy 
when  C^onprixss  declared : 

Tliat  on.  and  after  January  lirst.  <'i:rhtoerj  liundred  and  ninety-oig:ht.  the'TJnited- 
States  Courts  in  said  Terr! tory  sha n  iiave  ori^rnia!  and  evelusive  jiiri5?diction  and 
antiioriry  fry  ami  determine  :v31  (*?vil  *-aiises  in  law  and  eiiuity  there-ifter* 
instituted  and  all  criminal  causes  for  tlie  jninislnnent  of  any  offense  c**nnmitted 
after  Janizary  tirst,  ei^rhteen  iinndred  and  njncty-ei^rht.  hy  any  i>erson  in  said* 
Territory  *  «  *  alid  the  h*ws  of  the  Unit<*d  States  and  tile  State  of  Arka2iSii>? 
in  force  iti  tiie  Territory  <:h;iU  apply  ff>  a! I  perso-ns  ther**in.  irrespective  of  r:ice* 
find  courts  exereisinir  jurisdiction  tliereof  as  now  confeiTcd  ui)on  rliem  iu  tlie^ 
trial  of  like  causes .  *  *  ^  \ 


^  Ibid.  - 

IT-   Rept-  Xo.  OR.  OrcJ>nl3:ntton  of  tlio  T^^rritory  of  Oklalioma  an<3  EstaWisliment  Of 
ConrTH  In  th^  Indian  Territory,  51st  Oon^.,  3st  sess-»  p.  3 — i, 
Tbld.  ' 

~  ^  30  Stat.,  62.  -  - 


Tlio  A:^f>^f  Juno  2S,  1S08,  furthered  tlie  erosion  of  tribal  riglit.-?.  The 
iA-cfrcIktls :  ^  -  _ 

S!KC^''->«.  That  on  and  n/rer  rlif-  pasvn-e  of  ibi-s  Aot  the  hiwA  of  tho  vari<«is  trU^os" 
or.'xiVttions  of  Imifcins  .--linll  ii.-c        .■nL.n-.  t.-tl  at  iuw  ..r  iit  e.;uity         ci.e  cour.» 
tlfe  trtiiLi.-U.  >Uttes»  In  rliV  riitiliiu  Tori'Iinry       ~  ^.  ,      ,        ,     -     ^      -  »  ^ 

trribixl  wurcss  in  liitlmit  'XVi-cii>»ry  ssiiuil  L>f  i*<^..'lir>lit?ti  " * 

:  The  intent  of  Corvirre>=s  is  made  vor>vcli'ar  in  section  20  of  the  Act: 
It  i<  further  ascreoa.  in  viow  of  tht^  iiioOilH-fificn  of  le^islati^'O  authorit^r  accl 
iridicinl  jurisiUctiou  litTL-iu  i>rr>viileil.  an.l  the  iu>ccssity  of  the  cutiiiTiLtiic-o  oj 
th*.  tribal  ;j..v^'riinieiirs  s..  iticdliiivi,  in  orU^r  to  c-arry  -nt  tht-  rfiiuiromeiits  or 
this  airrvcuionr,  rhrir  the  s^iuiie  shnll  eoiitiiiiie  for  tht-  periled  of  eijxht  yt-ar^^  trom 
tlw*  Xo«ir'-h  Oziv  of  t;i;;litt  fii  hr!iiilrt-tl  :itu!  ri!iit*ry-t.H.irht.  I  his 'stii.uuitK.n  is 

aiiatle  iu  the  h't'liof  tli:ir  tlie  rrrbul  ;r.'.veriiiiieiit  .-^o  iii-^iiru-tl  wil!  pruv*.-  s>o  sittisCac- 
•to-v  rhnc  tbt-rc  will  I.t-  n..  lu-til  or  dt-sir*'  f.-r  furrln-r  oh.uiiXo  till  the  1:iiu1j<  now 
occupi**tl  hy  t!u-  l"v<-  Civl!iz*-«1  Ti  :I>os  jchnll.  in  I  opiTiioii  «£  t-onj^ros^s,  he  pre- 
pared, for  iKlmiysiori  a.s  ii  Stat*-  To  th*f  Uiii<»ii  *  * 

Further  enactments  bv  Conjrress  stren^rrhened  the  notion  that  Tn- 
dia^i  Torritorv  was  r^non  to  no  lonirer  be  Indian  CoTintry  and  xmder 
t}io->rotectoi-s]ni^of  the  United  States.  Xlie  Act  of  March  a^lpOl, 
made:  "everv  Indian  in  Indian  Territory"  a  citi^cen  of  the  United. 
Stated,  and  Ihe  last  proviso  of  the  Act  of  ^fay  S,  1000.  providcd-that 
liidiims  in  the  Indian  Territorv  were  excluded  from  the  provision  m 
-the  ^Vct  sratinix  that  all  alljDttce?  ^vnuld  be  under  the  exclusive  juris- 
diction  of  the  ^United  States  until  tlie  end  of  the  trust  period.^  ^ 

Clearlv,  ;thcn.  as  the  State  courts  a.^suijicd  the  powers  of  the  terri- 
torial and  Federal  courts  wliicJi  preceded  them,  the  Indians  of  eastern 
Oldahoma  [form«^  Indian  Territory]  came  under  the  jurisdiction  of 
State  law. -where  thev  remain  to  tiiis  day.  '  „.     _  ^ 

'The  reiationsiiln  of  the  ITnited  States  with  the  Five  Civilized  Xribes 
can  onlv  be  described  as  a  co-mplete  breach  6C  faith.  For»oenturies,  the 
-Europeans 'urired  the  Indians  to' becmne  "civilized."  Th&  Five- Civi- 
lized  Ti-ibes  were  svmbols  of  the  type  of  adv+w^cenic,  .t  of  which  the 
Indian  nations  were  capable.  In  spite  of  the  d<^vtastation  of  removal, 
the 'tribes  resumed  their  etdturii  L.s«n:i:d.  political,  nud  economic  <?rowth. 
in  their  new,  home,  onlv  to  see  their  ellorts  rewarded  with  the  destruc- 
tion- of  their  tribal  entities  by  a  «^ovt.'rnment  which  had  pledi^ed  itself 
to  their  protection.  -  - 

2.  TTestey^  OldaJioma 

Surprisin^rly,  the  sovcrciimty  of  tho  tribes  iii  western  Oklahoma 
lias  siii^'ivecl  the  venrs  renmrlcabiv  in  '  • 

JVs  with  the  tribes  of  easteni  Oklahoma,  the  sovereiorrLtv-of  the  tribes 
Vas  unquestioned  prior  to  1S90-  In  the  ISOO  Or^ranic  Act,  Coii^ress 
reaffim^ed  these  rights  x^hen  it  said  of  the  Act  and  its  effect  on  Okla- 
Iioraa  Territoriy  (now  roughly  western  Old iilioma)  : 

P^i^ovided  tbat  notbins'  in  tliis  Act  sliall  be  construfKi  to  impair  any  ri^lit  no^ 
l>ei'taiiiin^r  to  any  Indians  or  Indian  tribes  in  said  territory  nnder  tbe  laws,  agree- 
ments, and  treaties  of/Tiie  United  States,  or  impair  tbe  ri?:bts  of  jjer^^on  or 
propertv  iwrtiiiirinjr  to  s^aid  In<!ians.  or  to  effect  tbe  autbority  of  tbe  ?:ovemment 
of  ttie  TJnited  States  to  nrake  any  regulation  or  to  make  any  law  respecting  said 


50  Stati.  495, 
IMd. 

M«  s;*  Star.,  XS3- 


Indians^  tlieir  lands,  p^^'Perty  or  other  risrhts  ttIucIi  it  would  have  been  com- 
petent to  make  or  enact  if  this  -iV-ct  had  not  I>een  passed. 

Later  in  tHe  Organic  Act,  jurisdiction  is  conferred  on  territorial 
courts  •^over  all  controversies  arising  between  members  or  citij^ons  of 
one  tribe  orjaation  of  Indians  and  the  membei^s  or  citizens  of  other 
tribes  or  nations  in  the  .Tex^ritory  of  Oklidioma.-'  The  Act  {2:oes  on  to 
say  that  the  new  territory  had  no  jurisdiction  over  mattei^  between 
Indians  of  the  same  tribe.  Furtlier.  the  Act  does  not  ne*?:xte  the  ix>wer 
of  the  tribes  to  police  the  tribal  domain  with  re<?ard  to  non-Indians 
on  Indian  land- 
Where  the  Act  of  June  7-  ISOT  r->0  Stat.  S:>].  placed  the  Indians  in 
Indian  Xerritory  f eastern  Oklahoma^  under  the  jurisdiction  of  ter- 
ritorial courts^  no  similar  chaii^^e^^  v,  ere  made  in  the  Oklahoma  Xer- 
iritor^v 

With  the  passa^^e  of  the  Statehood  Act  of  lOOG,  the  jurisdiction  of 
the  territoriiil  courts  was  t ra nsiVrretl  to  the  ^^tate  <-ourts.  However^ 
included  in  the  Act  was  a  provision  which  stated  : 

P*rovido<l.  rUat  nothinir  contained  in  the  sjiid  const inirion  shaU  he -constmed  to 
litajt  or  imp:ixr  the  ri;:hts  of  p^er.-'ons  or  ]>roi***rcy  pertainhis:  to  the  Indians  of 
ssiid  Terrirorie^i  [so  lon;r  siic^U  ri;rhts  shall  rein;iiii  iiiioxtiii^ruishable]  or  to 
limit  or  afTect  the  ;nithoriry  of  the  OovernmtMir  of  the  I'nit*Kl  States  to  ruake  any 
law  or  re;riihttion  resf>»H:rin£: :  tiin'h  Indians;,  tht-ir  hiruls,  i>ro[>erty  or  other  rij^^lits 
by  treaties.  a;cre<»njL*nt,  hi^'  or  otherwise,  whicii  it  would  h;ive  been  oomi>eteuc 
to  make  if  this  .Vet  hud  never  l^^t^n  passed • 

Xhe  State  did  ini^hide  a  <iisc1ainier  of  authority  over  Jndian  lands  in 
its  constitution^  and  the  set*tioii  has  nevei*  been  aniende<l  to  authorise 
the  assumption  of  jurisdicti*i'\  over  Indian  iandsJ^'*  Further^  aside 
from  tltis  discussion  of  jurisdiction-  the  r:i:hts  of  the  tribes  to  retain 
their  fulL  sovei*ei^rn  p(»weT"S  have  never  beci:  extini^ruisiiod*  It  is  the 
view  of  t3ie  Oonimission  that  the  sovozei^n  j^owei-s  of  the  tribes  of 
western  Oklahoma  with  reirard  to  Indian  land  withiri  the  oriorinal 
reservation  boutidaries  remain  intar*t-  The  en<-roachnient  on  the  part 
of ''the  State  of  Olclalionta  on  tribal  ri^'hts  ha:^  b<*eT)  a  result  of  ^le  facto 
policy  on  the  i:)art  of  the  XTnited  States,  policy  M'hich  should  never 
have  come  about  and  must  be  discontinuetL 

It  is  mo?t  interestinir  tliat  tliese  tribes,  wlio  understood  less  of  the^ 
workings  of  American  law  than  did  tb.e  Five  Civilized  Tril>es.  have 
fared  l>etter  than  the  eastern  Oklahruna  Tribes  in  terms  of  the  reten- 
tion of  sox^ereiirn  powers.  T^erliaps  it  is  that  tiioir  seomin^r  disinclina- 
tion to  exen-ise  these  x>owers  is  tlie  reason  they  were  never  extixi^uished* 

On  the  issti**s  of  inrisdi<-tioa  *  *  •  we  feel  thAt  this  subject  is  very  important 
dxie  to  Tlie  fact  that  the  st:ire,  oity*  and  county  2:overnrueuts  are  zoiiin^r.  anne^- 
tn^,  and  en<To«<Oiin^r  on  tlie  pr9i>erty  iind  powers'  <^t  the  ;roveriiaietii:  of  the 
Absentee  Shawnee  Trihe.  The  faiUirt*  of  other  units  of  government  to  recosmize 
the  power  aud  authority  of  rhe  Al>senree  Shawnee  Trihe.  which  we  of  the  Xril>e 
have  never  rt-lin«iui?ihe«L  only  cixu>^  dissatisfaction  and  prohlems  and  complic:*- 
tions  with  all  concerned-  We  want  to  work  with  other  ^rovemments  of  the  state 
in  coordination  with  b^^>th  ^:overnment  objectives.  There  will  i>e  no  croordination  of 
effort  if  the  power  of  one  jcovernmerit  is  iiuri*coi:rnized.  Therefore^  we  ask  the 


:w  Stat.  -  ^  , 

S«e  art-  I.  sec.  O  of  Oklahoma  0>nstitiitlt/n- 


••|>  Federa*  Gox-eriuuC'Xit  to  act  on  leKi>*Iafion  tbat  requires  the  reoopmition  of  tJie 

r^:  aixtBority  and  power  of  the  Absentee  Shawnee  Tribe  as  u  government  of  its 

membership,  uoimy  I^tile  A?ce 

property  surrotmdlnsr  *  *  *  Riverside  Indian  School  which  is  located 

:.  .  in  Anadarko.  oiclahoma.  Recently,  we  had  a  riot  out  there,  and  the  local  couutv- 
city  police  officers  caipe  out  to  the  school.  As  soon  as  they  saw  what  thev  were 
.faced  xrith  and  as  soon  us  they  jrot  their  first  cair  [turned  over],  they  decided 
they  had  no  jurisdiction  and  left  rather  hurriedly.  And  rhe  school  was  left 

;    without  any  polii*  pjco^^^tion  whatsoever. — Xewt  Lauaar  ^ 

The  issue  of  iurisdiction  as  an  element  of  triba]  sovereiimty  has 
:  been  developed  in  the  previous  section.  The  status  of  the  tribes  up  to 
and,  iinniediately_  after  statehood  has  been  shown.  However,  the  le<ral 
naa,tters  of  jurisdiction  have  remained  fairly  static  since  1907.  while  the 
practical  applications,  or  lack  thereof,  vrilf  dominate  discussion  of  the 
issue  in  this  section. 

^The  only  iicy;nificant  ]e«:islation  rcirardin^r  the  s^tatus  of  the  Oldnhoma 
tribes  since  1907  is  the  Oklahoma  Indian  Welfare  Act  passed  in 
1936.  The  Act  extended  provisions  of  tlie  Indian  Keor<ranis:ation  Act 
(TVheeler-ITovrard  Act)  of  1934  which  had  previouslv  exchided-Okla-  ' 
hpraa  tril>es.ii^  Mention  should  be  made  of  Public  Law  S3-2S0,  mainly 
;  to  emphasize  that  the  tribes  of  Oklahoma  do  not  have  this  burden 
to  bear.  The  Srate  of  Oklahoma  claimed,' at  the  time  that  P.T-.-  S;5-280 
-was  being  coni^idered.  tliat  th^ "^^'^^s  not  necessarv  for  Oklahoma  as 
the  State  already  held  jurisdiction  over  Indians  in  the  State.^'''*  "V\Tiile 
this  may  be  true  for  eastern  Oklahoma,  the  State  jurisdiction  over 
■Indians  on  trust  land  in  western  Oklahoma  is  le*rally  questionable. 
However,  as  a  matter  of  practic-e.  the  tribes  of  wostei-ii  Oklahoma  exer- 
cise few,  if  anv,  of  their  jurisdictional  i^owers.  There  are  several  rea- 
sons for  this. 

-  -^^t  <>r  shortly  after  allotmont,  the  tribal  police  forces  fell  into  in- 
creasmor  disuse'  and  more  or  less  faded  f ron:»  existence  sometimes  in  the 
early  1940's.  TVe  have  found  no  le<2rislation  or  administrative  authority 
of  any  kind  to  make  the  disappearance  of  tribal  police  an  occurrence 
predicated  i>y  la^v. 

The  State  of  Oklalioma  conducted  all  law  enforcement  activities  on 
non-Indian  land  from  statehood  on.  but.  it  is  iinclear  as  to  when  the 
State  formalized  a  policy  claimin£r  jurisdiction  over  Indian  lands.  At 
least  as^iate  as  1950,  the  jurisdictional  divisions  between  Federsil  and 
St5^e  Authorities,  jvras  in  doubr."=  Like  many  other  State  intrusions 
on  Indian  ri<rhts,  it  appears  to  have  been  a  process  bv  which  the  State  ■■ 
claimed  some  de^ee  of  authority  and  the  .Unitecl  States  silentlv 
acquiesced.'       *  '  .  _  "* 

.With  the  passage  of  the  Oklahoma  Indian  "Welfare  Act  in  1936,  the 
tubes  gained  an  opportunit3^  rebuild  their  go%-emments.  How- 
ever, the  promise  of  Orv^'A-'just  as  the  promise  of  IRA  elsewhere 
in  Indian  Cotmtry,  has  failed  to  be  realized. 

Testimony  and  documents  support  a  conclusion  that  the  Indian 
people  of  Oklahoma  have  suffered  unequal  treat merj^.  at  the  "hands 

^    ^J^^^^^'^  testimV>nv  of  I>anny  Littleaxe.  Chalmmn,  Absentee-Siawnee  Tribe,  submitted 
at  Oklanoma.  Ctty^earfnps. 
:    MS  Ofctalioma  City  Hearlnss,  p.  3G6. 
•    «=» -ll>  Stat  is^Y. 

^*:^£fJ^J^^tr  3rov;  iS.  1933.  from  Governor  or  Oklaboma  to  Assistant  Secretarsr  of 

xJi**  in-=-r**r.  Orme  l/cw^''-       _  ■ 
xM  roown7a;i.  T.  o^r-,  as6  F.  2d  93  (aOth  Cir.  3.9i;o>. 


-e  *i     c+otc.  onforcoTtiont  uironcic?.  Bob  Gann  of  the  Oklalioma- 

of.  the  State  law  ^e^^  ^->"clnded  a  study  of  arrost  :md 

Indian  ^^^^^^^^^  indicator  that  the  i>ercentaire 

%^lor2er^W^%^dS^  popxilution  compared  to  tot ul  .populatton  m 

^\'''V?5:cJfic^txa^        of  the.  d;^rnptlo-n  'indiiToront  h^^v  onforccincnt 
J\_  specmc  — ^^^^         U  thi-  "VVhlr*^  K:iiilo  area  iionr  l\mca 

"Sf^he  T^epai-tment  of  TTou-inir  an<l  T-rl>an  T:><^velop,ucnt  for  the 
51         Ti.^S-V  Trid^-in^   nWinionv  irulicatcMl  that  hK-.-d  non-Inchans 

iTJ^^r^firi  i;"^S:;ona  'Vrcldli-  fronlih.;^  Indian  people  of  the 
cornjnunlty^^^^^^  School,  a  1>.TA  ho:.r<lin5r  s-hool  Ana- 

rl-.T^  o  Okla    rocentlv  ^vas  the  ?ite  of  a  disturbance  nrnon- tlu>  ^tudcuis. 

l^'nc  ft^r  the  ^tudcnt^  tipped  over  a  pohce  ^r'' ^^^^^''''l^yj^  '^ 
th^^v  h-td  no  hiv:sdk-tlon  and  h-ft  tho  «oene  lyavms:  the  '^'^^-^y  J:?^- 
Itrnet..d  Sv  olhce  bu.ldm-  ^vlth  no  protection - 

''"Tho'iHualVo;;^^^  State  5s  even  v.ov.e.  Tn  ^-^^  ^^-^'^ 

when  trU>Ml  per  capita  or  lea:=o  payments  are  ^^^^^^'^l^^^^^^V 

:IZ  J'c^Tdv\rnnt'^<-\}U-   One  Tndlrui.  when  stopped  by  pohce,  simply 
eAdoSd  his  per  -.P^^^^^^^  check  and  ^rave  it  to  the  police,  ^^owm-:  tjhat 
rcl!^?rdle--  of  xvliether  or  not  he  av:is  actually  -udty  of  any  crime 
i  w"b"T«-h  he  \var=  not^i .  Tie  woid<l  lo:^«-the  money-  j  ^  ^-p 

The  altitt  a      of  Stnre  offichals  may  be  se.^n  in  a  V^,^^^^^^?^ 
1..  J  oreoVrrMl  iVMv^       Oklahoma  neparrment  of  T>ubbc  ^^afety.  and 
daJed  May  L1  loV--;  ITndcr  a  section  entitled  -Facts,-  the  m^mo  reads, 
iTL  partt  .  . 

,>^"-f'.rJ5"^Vr^i;™bvva^       tr^r  VMiVri^r  nc.;..l,,nnr«.r«  Supervisors  ^T.•re 

=      "r.-=.ni...ri..ns  A.I.M.  c...„ia  n.o.t 

a.-tiv.t,.-s        tl.o  f"  ,iV   in  tr-rmVon,^^^^^^         created  for  law 

ti.U  l>.-o..  '"^'^'-t  ;         ;  'V;,,  V^  whore  "trouble 


Oklnlioma  City  liearln^ri',  p^-  2^0, 
"T  Ibid.,  p.  iil  "5* 

^J'imoi-oudum  of  I-a^  prepared  by  Jerry  L.  McCoiabs.  p.  2. 


S     l^  Indians  cluring-  and  after  arrest  bv  State  and  local 

^ows  the  need  for  alternative  law  enforcement 
i>:ag:enc:ies.  Complaints  of  police  brutality  are  common  from  Indians  in 
vHj^^^o^^"^^  ^  P^^P^r  by  Kathryn  Cornell  Harris,  in  1971,  entitled 
^  Vi.  IJidian.  Police  Relations  in  Rural  Oklahoma"  (the  project  Tras  funded 

.  _       .       ^    e.T.ifo  rnsnr:ince  C<x  and  a  gyxixxt^ Jixm^-tJ^e^ 
^irii^Tit  Assistance  Administi-ation)  ^-as  prei:)ared  for  I>r.  Garv  Marx, 
^^rofessor  of  sociolo^:  at  Harvard  University,  The  .paper  revealed 
;^^thafc.  one  of  ex'ery  Iavo  Indian  fuinilics  inter v^iewed  had  a  relative  who 
died  Tvhile  in  police  custody  in  Oklahoma.  Fnr-ther.  this  study  con- 
<rentrated  on  the  area  aroimd  Sliy  wnee,  Okla.,  a  town  which  does  not 
:  ha;ve  a  bad  reputation  for  relations  witli  Indians. 

nj::sKKVA'inco>r  STAXITS 

Historicsilly,  Zi\tr2sl:iti*>n  tluit  nfT^tsz  InUiuns  reservation  orientod  ;  that:  i5:, 
<liretrt€il  ro\v2ird  ludin  iieopie  I£vin;r  oa  i?V<!craUy-recu^r^ixed  reservutions.  Tlie 
I^ive  Civilixed  Tribes  do  not  coiue  wiihin  the  s*.*<^jje-^»f  many  pro^raius  and  i<ervices 
iivailiibit*  to  Indians  bt*CiiUi;e  we  do  not  live  on  lesser vations.  Our  need:^,  iiowever^ 
xire  just  as  ;rrear.'"*— t  >vert*>n  Juni<^>; 

In  one  ivlaee  it  .^ivi;  r#->iervar:on.  <rreut,  TF»ey  are  Iielped,  Add  n  little  dash  and 
iron-res^ervutirm  and  you  are  dead.  It  is  words  tiiat  we  are  li^ilitinj^  against 
now,—  I-.e\'i  >>rev*'n>i 

*  *  *  then  th**y  t*t^>lz  away  our  reservnti*^n  sratus  ♦  *  *  let  me  say  tliis  xiow; 
*  tlie  PoncasdI<J  not  <'oncur  *  *         — DamL  Kni.irlit 

The  isstte  of  ref5orv:ition  stntns  is  tlie  inutrcr  foremost  in  tlic  minds 
of  the  tribal  leaders  in  Okluhonnt.  It  i^;  niu  iear  how  launy  of  the  tribes 
came  to  be  considered  nonxcserv-arions.  On  tlic  o'tlier  hand,  it  is  very 
clear  h<>\v  other  tribes  came  to  Jose  tlioir  statns.  ^Meanwhile.  Iiovr  the 
Osu^e  maintained  their  status  as  a  rcser\*ation  tribe  furtlier  confuses 
the  issue. 

In  this  section,  we  will  separate  the  dTPcnss^on  of  eastei-n  Oklaliomxx 
(^Id  Indian  Territory)  and  western  Okhihonia  (old  Oklalioma  Terri- 
toi^).  The  final  subsection  will  be  devoted  to  tlie  detrimental  effects 
tliis  chan<5:e  of  status  lias  had  on  the  Oklaliorna  tribes. 

I.  JS'^/'Vfer/i  OJi'loJtoma, 

There  has  never  been  Toirislrttion- specifically  abnli^Ii  in£r  the  horintl- 
ai-ies  of  tlie  re.-orvations  in  Irnlhiu  Territory.  ATJien  tlic  TJnired  States.- 
in  tlie  period  from  ISSO  to  1007,  fitrippod  tin",  tribes  of  Indian  Territory 
of  rnorft"  of  tiioir  f>ov-ers,  and  rli.sniantled  the  ;2:overnnients  of  the  Plve 
Civilized.  Trihf>s  the  intent  of  tJie  leprislarion  \v:is  clear:  ConirrePS 
soiurht  to  end  the  tribal  existence  of  the  Indians  in  Indian.  TerriTorv 

lFro\ve\-er,  tliere  are  still  man\*  allotnients  and  a  certain  amornt  of 
tribal  land  under  trust,  statu?  and  subject  to  the  control  of  the  Bureau 
of  Indian  Affairs.  Case  law  su ppoi-tin<r  the  contention  that  the  tribes 
of  eastei-n  Oklalioma  are  still  reservations  will  be  discussed  in  the  sec- 
tion on  western  Oklahoma.  The  Commission  feels  that  leservation 
status  should.be  returned  to  the  Five  Civilized  Tribes  and  the  re«t  of 


Oklahoma  City  hcnrlTiirs.  ffen**r!ill  v:^- 
Muskoffee  hearincw.  May  T4.  i;>TO^  p.  -5- 
Oklahomn  City  ij^urlDirs.  p.  100. 
Ibid.,  p.  203. 
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eastern  Oklahoma,  Such  status  does  not  affect  the  1o£-aV  status  of  the 
Sb^^ut  r-Sher  Si?es  to  make  the  tribes  eli^xible  for  certam  Federal 
dom^tS^SiSlnce  progr:tms  from  which  their  present  status  exchxdes 

^hem.  -Western  O'klahom4x> 

"^ThT^itiiKH^^-^it^T-Ol^^ 

ervation-status,  and  reflects  a  failure  on  the  part  of  the  Ijmted  States 
in  its  role  as  trustee  of  the  tribes-  t    t      r^^  ,« 

Oklahoma  Territorv  prior  to  allotment  was,  of  <-ourse.  Indian  Coun^  . 
tr^-.  Controv'ersv  arises  as  to  the  effect  allotment  had  on  its  character 
as' Indian  Coim'trv.  (Osa-e  County  and  the  Osa^rc  Reservation  wei-e 
included  in  Oklahoma  Territory  and  will  be  considere<l  4\s  included  in 
western  Oklahoma  for  the  purposes  of  this  section.)  , 

It  is  unclear  how,  when,  and  why  the  tribes  of  western  O.clahorna 
with  the  exception  of  the  Osase.  came  to  be  T^onreser^-atlon  tribes.  It 
appears  to  have  come  about  as  a  result  of  conflicting  ca^e  la^v^  I>rin- 
ci\K  cases  involved  are  U.S,  ^:  Ram^^ey.  271  X  .S.  46.  ( 1926)  affirnim- 
Federal  criminal  jurisdiction  over  trust  allotments  withm  the  Osa^re: 
^S^^atiS?  Ex  Parte  Ncy,cal>M.  61  P.  2d  ll:^0  (Okla.  1936)  affirm- 
in^  State  jurisdiction  over  crimes  on  trust  allotments  within  the 
boundaries  of  the  Five  Civilized  Tribes:  Too!sf/a7v  \-.  L  J^.,  1S6  i?:-.^cl 
93  (10th  Cir  1950)  "reversing  its  own  earlier  opinion  and  liolUin^ 
that  the  terms  "reservation^'  kndrs^^In.lian  <>"»^0;;'  Ti^'^-e  not  sjTion- 
-.-nious  (at  least  under  the  law  prior  To  1 04 S  when  IS  T  -S-C.  |  ll.>l,de- 
'finin<r  Indian  Country  (^as  enacted)  :  and  ^77/.<r  v.  T^^i/f  F.  2cl 

^ho  (10th  Cir.  1965)  Jioldinir  that  a  cession  a^rreeinent  which  con veyect 
all  land  within  a  reservation  to  the  XTnited  States  subject  to  aiJot- 
ment«=  in  severaltv  to  the  tribal  membei-s  eflTectively  disestablished  a 
reservation.  In  reaching  this  decision^  ICI/^'s  relied  on  tlie  1950  Toozsgah, 

In  view  of  the  cession  neirotiations  which  preceded  the  cession  a«^ee- 
mcnt.  the  findinir  of  the  10th  Circuit  Couit  of  Appeals  in..rj>a/.^p;«j^ 
<uT5i-:i.  uiav  be  lerrallv  questionable.  The  court  repeatedly  stated^tiiat 
Allotment 'constituted  "the  breakin-  up  of  the  reservation,"  and  the 
dissolution  of  tribal  government s.^=-  This  is  simplv  not  the  case  Tlie 
proceedings  of  the  Jerome  Conunission  ne-otiatino:  the  allotment 
"-i'^eements"'  between  the  tribes  and  the  T  nit ed.  States  shows  that  the 
intent  of  the  Act  was  not  to  abolish  the  reservations  or  take  away  In-, 
dian  rijrhts : ''-^ 

^rf>uimi««ionerr  fiATTRE.  There  xv-as  on^  Thin?:  I've  nef:lecte<l  to  tell  you  that _T 
xrill  ten  "  oxT.  tii:it  th-s  contract  sliall  not  affect  or  take  away  from  you 

^nitjiuT-  JSar  vou  Tiav*^  'ov  any  tr^-ary  Tl.at  you  Have  made  Heretofore  .except 
tb.'xt  vou  tuake  a-reUna^iisliment  of  your  ri?:lits  to  land. 

•      .  -  -  •  * 

«ivvKF  Vnd  the  contract  that  we  propose  now  we  want  to  assure  the  Indians 
ana  .ve^Vrite  it  down  in  the  contr-act  that  it  does  not  affect  any  rights  you  may 
Lave       Ireatv  or  otherwise,  they  arenot  affected  by  this  contract.  , 

RoBFRx  nc-R>-s.  Cheyenne.  The  treaty  of  IStTT  is  that  still  binding? 

.Tkkome.  Isaid  it  had  never  l»een  cah.elled-  it  has  been  carriedx>ut.   

«;j^YRj:-   The  -Teat  father  does  not  want  yon  to  move  away  from  this  reserva- 
-  tionThe' wants  you  to  live  here  just  as  you  live  here  now  only  that  he  desires 

i=*  TofiiHijnh  ^.  United  S?t.atr>'.  in  ISC  Federal  Re;rister.  2d  series,  p.  SS-  * 
asajBrlef  'ln  note  XIS,  p.  53.  04. 
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that  eacb  num.  womun  ami  rUiM  j'lian  select  u  place  in  tlie  territory  where  he- 
Trill  live  •  •  *  , 

Con^rress  has  never  specificany  exTiii<rnirfht'*l  the  rosorvation  bouiul- 
ai-ies  of  maiiv  of  the  tribes,  and' it  is  not  to  b*?  us=:uiiu'<l  tluii-  the  yari-. 
ous  allotment  acts  constituted  stu-h  an  action.  Conirres.<  kntnv  exactly 

1904  (3:5  Stat.  1S9)  : 

•  *  ••the  reservatiou  lines' of  stiid  Poiica  una  Oroe  and  Missouria  Indian 
reservations  l»e,  aiid  the  j^jime  art-  li«»rfiiy.  iii'i-Uslu'd  :  :irul  rii*-  it-rriTory  c-ompris- 
injf  said  reservations  sha.ll  l>r?  attached  tt>  :ind  become  part  of  the  counties  to 
Kjty,  Pawnee,  ivnd  Xoble.  in  Okialioina  Territory  •  *  ; 

The  Area  director  of  tiie  BIA  Area  OHice  in  Aaaaarico,  Okla., 
recently  coinmented.  that : 

>JlV>e  would  srr«>n;clv  reeonmiend  that  tlio  tribal  lands  and  individual  allot- 

TOt-nts  the  remnants  of  the  orijxinal  reserva  ri<tns.  be  referre*J  to  in  the  Enreau  of 

Indian  -A.frairs  reimlations  and  ctJtfieial  liles  as  reservation  lands,  denoting  the 
lepral  effect  of  snch  laud.^ 

A^in.  no  conorressional  authorization  was  given  declaring  these 
trib«S  nonrescrvations.  with  only  the  two  tribes  named  above  being 
exceptions.  It  was  a  simple  matter  of  the  BIA  taking  an  action  for 
its  own  conx-enience.  Oklahoma  is  Indian  Country,  and  the  United- 
States  has  tiie  same  r^i5]^onsibilitios  toward  the  tribes  that  it  doe?  to 
Intlian  tribe?=  in  any  otR^*r  State  in  the  T.Jnion. 

The  practical  effects  on  Federal  funding  as  a  result  of  nonreserva- 
tion  stiitus  have  been  to  make  the  tribes  ineligible  for  certain  Feder:il 
Xerograms  involving  school  const iiiction  moneys,  title  TI  and  title  IV 
of  tbe  Comprehensive  Employment  Training  Act,  and  Law  Enforce- 
ment A^ssistance  Admin isti-at ion  funds.  There  is  absolutely  no  logical 
reason  whv  the  first  two  programs  should  I>e  withheld  from  Oklahoma 
tribes,  and  tbe  reasons  for  withholding  of  LE-iVA  funds  would  seem  to 
be  Based  on  legal  confusion  and  adininistrative  iiat.  Regardless  of 
Tvliether  or  not  the  reservation  boundaries  still  stand,  there  is  no  rea- 
sonable justification  for  exclusion  of  Oklahoma  tHbes  from  programs 
and  legislation  benefiting  the  rest  of  Indian  Country, 


The  iK>wer  of  the  state  to  impo«e  various  forms  of  taxation  on-Indian  Trihes 
Id  individual  Indians  is  lirnitefL  Tlie  major  source  of  liiuitiition  is  founde<l  in 
trust  relationship  UitAvwn  the  Federal  t;overnrneul  and  Indian  tribes.  Other 
r*-e>*  «>f  tax  iiniunnity  are  found  in  tlie  power  of  the  frilK-  t»  govern  itself  and 
rstctieal  iniiuuniry  based  on  a.  lack  of  state  jurisilietion  over  Indian  la.nds. — 


^lie^  trust  relationship  btitAvwn  the  Federal  t;overnrneul  and  Indian 
sf»iir*- 
'a  prstci 

Virjal  Franklin 

The  iss'-ies  of  tribal  governments'  authority  to  tax  and  exemption  of 
:    tribal  government  from  State  tttxation  are  closely  linked  to  the  ques- 
tion of  jurisdiction  and  of  utmost,  importance  for  the  tribes  in  Okla- 
homa. In  practice,  the  State  of  Oklahoma  htis  shown  little  willingnesS- 
tlioroiiirhlv  investigate  the  limitations  of  its  taxing  authority  over 
iiidian  tribes,  while  the  tribes  do  not  have  the  cajjacity  to  conduct 
such  an  investigiition.  The  Bureau  of  Indian  Affairs  has  done  little 
to  stssist  in  clarifying  the  situation,  even  though  it  is  the  principal 
i   agent  of  the  trust  responsibilitjr  to  Indian  tribes. 

The  State  has  in  one  instance'extended  an  exemption  for  an  Indian 
■ti-ibe  on  the  groimd  that  the  tribe  is  a  Eederal  instrumentality. 

3=«  Sr«rc  app.  2.  *»xhlbit  1.  part  VTII.  Final  Rt'port  of  Task  Force  No.  9. 
aa?  OkULhoma.  City  liearinfjs,  p-  231, 
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The  St^te  contf-iids  tliat : 

^T>hi>  Fe<lerul  ri:strinn4Mirali ty  Dot  trnie  U  snbjec-t  to  very  strict  Umiratunis 
niul  sIiouUl  ho  nurrt^vvlv  U-tirittt  to  ;;llo\v  saU-s  Lax  exeii*i>tIoiis  only  r€>  tliose 
Iinliati  or--xaniiaitii»ns  wbioh  nsaUe  pnri-lii!S«^<  r^olely  r->r  ilio  i^iriiost*  ♦►f  t-arryini? 
4»nt  a  spwitUr  4Ki:>uoiuic  im-sxam  iMr  llio  IiuHans  approve^*!  auil  s:iijer\-is<*tl  5>y  rhe 
FcHlirr^il  Govern Lii en or  \vhere*sueli  iiur«jli:ia=f^  are  uiude  with  resrricte<i  fnnils. 

Airain^  the  State  fails  to  take  into  account  the  inheront  sovereign^ 
cliuracter  of  the  I  rulinn  trilK^^.  Further,  the  State  hits  ^^\\yn  excrnptious 
to  tif>me  of  tiie  triives  while  Uenyiiior  the  i^unie  exemptions  to  others. 
There  ii=i  no  leirnl  or  rational  rea^^on  for  the  cli:stinctio7u  indicatiir^ 
x^ither  that  the  State  i-^  not  sure  of  what  its  powers  are  in  tliis  area,  or 
that  it  carries  on  a  *'f avoided  >itatn,s"*  pol  h  y. 

JSji  tlie  ver>'  len-t-.  Cofijrrosr?  should  dotrlare  that  tribally  owned  onter- 
X>rise,s-.be  ext-rnpted  froni  all  fornix  of  taxation  from  tlie  State  rTf  Okia- 
Jioitia.  Th**  rriht^K  are  pre^e:L^^y  deliverhi^  luore  5^eT-\-ices  ro  inany  of 
T}ie?r  TrtemboT-s  than  the  State  an<l  should  he  allowed  tlie  l)enefit.s  of  t:ix 
rxeniyYion  so  tiVat  tln-y  can  impi-ove  and  expand  their  delivery  of 
-orv-w-t-r?,  lOTvfhe  honefit  of  Inrlians  and  non-rn<l!an?=  alike. 

It  shonid  be  nr. red  fbat  rhv  Kive  Civ5li/ce<l  Tribes  are  forbidden  to 
lew  taxe^;  bv  tlto  *-eru^?c  of  enartnient? discussed  eariier.  TIiis  provi- 
sion shonid  be  rc^i^^oaleil.  On  rhe  i^4s^e  of  tax  exemption,  liowever.  these 
rr;be-;  are  -till  .-ovt*i*(Mir?^  units  or  *j:o\*ei"mne!ir.  an<l  >=honld  be  allowed 
to  enjov  the  same  exeiuprions  enjo\  cd  by  other  tribes. 

'I"  i:  n :  a  Xj  'yi  k  ^  r  m :  n  s  n  i  e 

f  f-  iot  Mii-  trilu*s  t  #^r7tuTie  tli**ir  ni*»iniM»r>;liIp  niul  T*-*t  tlio  S*:'crctary  of  Interior 
anil  \vlir:cver  t'Ise  Ii*:s  V**  t!:**sr*  r^^ils  nloii*^*. — Afnry  M<M\irmi'"k  '""^ 

I  rliinlc  th.iT  rh**  jriiic^'s  rit^hr  ri*  fl^rtn^'  its  c>"^vn  tnenU^ership  is  of  utmost  im- 
iw>rrjinin*, —  lu<  ss  Swiiniiier 

The  riuht  to  <iefine  n^en^b.ersbip  is  one  of  the  most  basic  of  any 
Fiyvc-^ipji,  This  riirht  hns  l)een  eorisistenrly  deiMed  tn  many  tribes  in 
()klalit>n)a,  A  so«-ond  inipor  ta.nt  aspc^et  of  membership  in  Oklnhoma 
tribes  is  that  owner^^iiip  of  i-es*unv'es  in  the  same  manner  as  members 
of  a  s<^>vercM-^nt V  sLomK:  nor  meaii  that  tlie  owner  is  therefore  a  member. 
Third,  r^ovetnerit  of  a  nienjb*M-  f r*un  the  tribal  area  does  not  eonstitutc 
flie  loss  of  ri<r!its  of  nren^Jn^x'ship. 

(  >ne  x>^'<^'>-^inix  ]>rob1<^n!  i>\irar<n:>*r  pojndation  is  the  distinction  made 
I»v  the  Kurean  of  In^^lian  Atfairs  between  mernbi^rsliip  and  serviee 
jK:»pTdari<^>ru  l^>tal  menifKMvhbi  is  fl'^fine^rl  by  the  nnmber  of  names 
on  the  tribal  rolls.  Serviee  popniation  is  the  nnmber  of  tribal  members 
livinir  on  or  noar  tlie  resei-vation  a^'<-orflin<i  to  the  I^m^eau  of  the 
Census.  Tribal  leaders  --onsistently  eomplained  tliat  eousns  estimates 
of  tlieir  s^'rviee  pof)ulat!oi^  are  ridieu h:)nsly  low.  The  case  of  the 
Abs<=^ntee-Sha wnee  IVibe  i]lnstrate<;  their  problems. 

The  population  for  the  Absentee  Shawnee  on  or  near  the  reser- 
vation is  7r>7  at-eordinir  to  the  l^nreaii  of  Indian  Affairs.  Kecently 
the  tril>e  di<l  a  censriS  showinrr  1-147  tribal  members  on  tlie  resei-A^ation 
rarea  itself.  Xear  the  rt^-^ef-vation-,  there  are  another  111  tribal  members**^ 

1-**  I,*-iTfr  froTn  OkTnlmmn  Smt^  ^txx  O>mail-slon  to  ATPRC.  May,  lOTC, 
^=5*  Oklnhoma  CSty  hojirlnc<.  e.  4. 


J 


iLJliirrr^e -Stote^  anotlier  402  members,  IIT  of 

in  Oklalioina  City,  a  mere  :iO  miles  from  Shawnee. 
,5;:  vllier^         a  total  of  are  on  or"  near  the  reservation  and  over 

v  J  i;;;6G0  State  of  Oklahoma,  Clearly,  the  better  estimate  of  tribal 

■  comes  from  the  tribe  itself. 

:  ATir^rTif>7»  point:  of  contention  is  the  i>opulation  coimt  for  the  pur- 
f ;  j>pse^  sharinir-  TVhenever  tribal  membei-s  reside  in  local 

-  jurisdictions,  even  withm  the  rci^ervatioii,  those  local  communities 
^  cbt^  these  Xndiajis  for  the  purposes  of  revenue  sharing:  and  the  tribe 

cannot.  An  example  is  the  Absentee  Shawnee.  The  city  of  Gorman 
:  and  Olclalioma  Gity  receive  moneys  by  includinjr  tribal  members  in 

their  lex'enue  sharino^  formulas,  even  thou*2:h  tribal  leaders  contend 
'    that  their  membei-s  \vouid  prefer  to  receive  services  from,  bo  counted 

in  service  p<^pulat ion  foraiulas  for,  and  even  pay^ taxes  to,  tlie  tribes, 
:  Xhe  Federixi  Goverimientr  has  often  interfered  witli  Indian  tribes 

in  Gklalioma.  Sometimes  the  interference  is  only  small  and  a^girayat- 
;  in|r,  such  as  nn  order  from  the  Department  of  the  Intemor  orderin^^ 
"  the  Sac  and  Fox  Tribes -t;o  put  an  Absentee  Sliawnee  woman  on  their 

tribal  rolls*  Other  times,  hov^^ever^  Government  interference  canses 

a  significant  amoimt  of  problems,  especially  for  the  Five  Civilized 

Tribes. 

There  are  two  specific  problems  facinp:  the  Five  Civilized  Tribes r 
(Xy  the  reliance  on  the  li>07  l>>awcs  Commission  rolls  as  the  sole  major 
deteraiimmt  of  tribal  memborsJiip;  and  (2)  the  inclusion  of  the 
:  descendants  of  the  freed  slaves  of  the  tribes^  as  a  result  of  treaties 
made  after  the  Civil  AVar^  on  the  ti'ibal  rol  is.^-^ 

All  descendants  of  those  pei-sons  on  the  l)awcs  Commission  rolls^are 
considered  tribal  members  for  pui-po^=o?=r  of  votin<r  i^i  tribal  elections 
and  referendums,  and  distribution  of  jirdirment  moneys.  Therefore, 
many  persons  of  very  little  Indian  blood  are  allowed  to  vote  in  tribal 

-  elections-,  mukinir  decisions  Avliich  may  ailect  their  lives  not  at  alh  while 
-   atiectinir  Indians  iri*e:irly- 

-^The  other  membership  problem  x>lasuinc:  the  Indians  of  the 
Civilii^ed  Tribes  15  the  inclusion  of  freednien  l>ands.  After  the  Civil 
TVar,  the  reconstruction  treaties  of  the  i  ril>os  snid  that  thoy  wonld  pi-o- 
vide  lands^ for  their  freedmen.  Those  freednien  were  <riveu  allotments 
Tvliich  have  loni;  since  passed  into  fee  simple  status.  Ilowever.  the  de- 

■  scendants  of  tlter^e  freeilnien  are  con.sidcred  t,H^>^ll  incmbei'S  becau.se  of 
the  treatv  provisions-  It  semns  strnnirt*  tluit  tiie  I^iiited  States  has  vio- 
lated ahiiOr:r  ev.c ry  provision  of  those  l.SCfV  treat ios.  yet  it  liolds  the  T"ive 
Civilised  Tribes  to  their  word.  A^uin,  the.^c  x^oople  do  not  identifv'  as 
Indians*  the  Federal  Oovernnient  does  not  recoirnize  them  as  Indians, 
yet  they  m:  I  Ice  <lecisioTis  atfectin-x  Inrlians.  CI  early  •Corurress  shouM 
allow  tUo  tribes  a^method  for  restrictini^  their  membership  to  persons 
of  IiifJian  descent  ratlier  than  imposinir  a  Federal  definition  based  on 

'  descendxmcy  from  the  I^iwes  Conutiission  rolls:  Tiie  finaT  iionj*  of  the 
situation  is" that,  nl thon^rh  the  tribes  must  keep  the  descendants  from 
the  T>a wes  Commission  rolls  for  tribal  politi<*al  purposes,  the  Bureau 
of  Indianf^AfTairs  provides  ser\-ices  only  to  tribal  persons  of  one-qtiar- 
ter  or  more  Indian  blood."- 


Another  mcmbcrsliip  situation  of  <*oncorn  in  Oklahoma  is  thut  of 
tlie  Oi?aire.  Xhe  issuers  iiivoJvinir  thi'^  (  )s;t<r*^^  aro  so  varied  and  c*orni>Iex 
that  the  major  recommendations  of  tlie  Coinniission  is  a  special  study 
of  their  problems*  Kowever.  it  is  cUmr  that  many  Osa<je  Indian*?  re- 
ceived none  of  the  "benefits*"  of  allotnu-nr.  wliilo  many  non-Indians  con- 
tinue to  reiip  benefits  \vhi<;Ii  oouUl  liave,  and  ulriinately  should  huve^ 
gone  to  the  Osai^e  Indian  people. 

xru:sT  iwvxns 

Currently  rbere  are  li.lOO  nuTiibers  ♦•nroUt-d  in  *mr  rrihe.  AH  ttint  remains:  of* 
our  Innci  i»  8<Xi  acrre:^  hK-ared         luilt-s  soutli  of  Stroud.  Oklahf>ma.  Tlie  land  that 
we  omre  .owned,  when  we  arrivetl  in  Indian  Territory,  was  -l:7O.0«;s  aerex  *  *  — 
Murj*  McCormiclv 

(  I )  n  rmr  rrilie  *  *  *  we  linve  IGO  aere;i.  AVe  are  nsin;r  qnite  a  Uit  of  thar,  and  we- 
liave  alMUjt  Gf^  ueres  in  r*iilrivation  That  we  ar<-  rfnTin;^  out-  And  we  are  ^rettihjc 
V4^ry.  very  litrle  money.  And.  w<*  don't  have  any  monies  whzitsoever  that  our  coun- 
cil can       to  liere  anH  tliere.  We  don*t  have  any. — T-evi  Stevens 

The  eifects  of  allotment  on  Oklahoma  tribes  was  devastating.  Un- 
fortunatfdy.  tlie  problems  still  exist  and  therc^  is  little  (*viden**e  1  hat  the 
lA*<h*ral  Oovei'iiment  has  ilone'anythinir  to  alleviate  the  situation. 

"When  tJje  tribes  fi? st  arrived  in  Indian  Territory,  i)0  percent  of  the 
present  State  was  hi  Indian  hamls.  A'san  (»xainj)le  '^>f  the  diminishn^ent 
of  Indian  lands,  we  <*oneeiitrateti  on  th<'  etfeets  of  allotnient  in  Okla- 
homa XeiT-itory  or,  rou<rhIy,  the  western  half  of  the  State, 

A\^ieix  the  trilws  liad  all  arrivefl  in  (Oklahoma  Territory  aronnd 
l?>S-k  they  owned  1 1-<JSI),44:;  af*res  whieli  was  to  t>e  theirs  for  all  time. 
Today  Indian  lanils^  inclndinir  tribal  trust  lands,  tribal  lands  in  fee-, 
and  trnst  allotments,  total  i*40.S7>;.i>->  acres,  or  less  than  5  percent  of 
their  treaty  lands*^^^  Further,  all  !>nt  22,0<hi  acres  of  the  lands  are  in 
individual  allotments-  In  western  Oklalioina.  enrh  and  every  tribal 
leader  who  was  asked  if  his  tribe  had  enonirh  land  replied  **no.**  liven 
thoiijrh  the  Oklahoma  Tmiian  IVelfare  Act  (()IAVA)  specifically  au- 
thorised the  Secretary  c>f  tlie  Interior  to  buy  lands  thron£rh  the  revolv- 
inir  loan  fniuls  in  ITiA  for  the  Oklahoiiia  triljcs  and  pnt  them  in  trust, 
it  does  not  jippeaivthat  1  acre  of  nonti-nst  lands  have  l>een  put  in 
tribal  ownerslup  imder  the  provisions  of  tlie  A<*t,  Xo  moneys  have 
been  appropi^iateil  to  tlie  Hureau  of  Tndiai^  AiTaii'S  Anadarko  Area 
Office  for  -fulfillnu^nt  of  that  provision  of  OI^VA. 

A  breakdown  of  3an<ls  l>elonjjrin<r  to  western  Oklahoma  tribes  and 
their  mcndn-rs  appeal's  on  p.  r>*>2  of  this  <"]nij>ter^  The  chart  shows  a" 
total  of  r>4f?,S78  acrt^s  of  ]an<l  for  22.soi >  tribal  t^iembers  on  the  reserva- 
tion, riT,r>0:>  rnendx^rs  reirardless  of  location.  This  means  that  .for  each 
member  of  a  trihe  on  or  near  the  reservation*  there  are  25  acres  of  land 
in  Indian  ownership-  For  each  menil>er  re^raT-dless  of  loc^ition,  there 
arc  only..] 2  acr^-s  of  Indian  laTuL  Kor  each  iTulivi^lnal  allotment  tract* 
there  are  nine  tril^al  membei's*  four  on  or  i:esir  tlie  reservation.  The 
tracts  averaire  a  ho  tit  Or>  acres  eacli. 

The  probletns  that,  plajrnc^  land  x>lanninir  for  reservation  tribe^  in 
other  States  are  present  in  Oklahoma  as  well.  Checkerboardinir  andV 
fnictionated  heirship  etreetjvely  stifl(*  any  lon£r-ran<re  economic  plan- 
ninjr.  Further-,  the  laiicls  are  p^Kirly  prfJte<'tcd  b^'  the  Kureau  of  Indian- 

1**  Okln!if>ma  City  li#*nrtnff>i,  p.  2f^**. 
^  i'iklnh»»mii  ^"ir^         rtn:rs,  p.  JIG, 
.statist If-iil  cbnrt  on  ^p, 


Take  the  case  of  tlie  allotment  of  a  Comanche  -woman  who 
:;^Jeased:  her  land  through  the  Bureau  for  farming^  purposes.  A  non- 
;;|:jjadiait  m  to  lease  the  land,  but  -was  on  a  list  of 

t -^persons  to  "whom  the  Bureau  would  not  lease  because  he  had  acquired 
^^ry-poor  recoird  for  payment.  The  individual's  grandchild  then 
;  r  '^^^^^^^  ^         3S  a  front  for  his  grandi>arent  and  was  awarded  the 
^i,  lease.  The  grandchild  was  17  years  old  and  a  high  school  student  with 
;;  »a;Tisn>le  means  o.f  support  and  no  colUiteral.  TVIien  rime  came  for 
payment  on  the  lease,  the  lessee  could  not  pav.  Tncrediblv,  the  Bureau 
■then  extended  the  lease,  supposedlv  to  give  the  individual  time  to  pav 
off.  Only 

Indian  land  could  a  person  get  awav  with  such  actions. 
To  datei  the  situation  remains  imresolved  and  a  Comanche  woman  is 
Still  waiting  for  her  lease  money. 

;    A.dd  t^  the  assertions  of  tribal  leaders  that  service 

population  figures  are  much  too  low,  and  you  see  that  the  tribes  have 
^ery  little  chance  to  become  self-sufficient-  Moreover,  the  effect  of  some 
State  l^ws  is  to  force  still  more  land  into  fee  status  through  partition 
actions  as  a  restilt  o  f  f  nictionated  heirship.  T^-ikewise,  Indians  in  Okla- 
homa are  subjected  to  State  probate  laws  where  non-Indians  are  not, 
there  being  no  rational  basis  for  this  discriminatorv  treatment.  So 
jnumerous  are  the  special  laws  grimting  the  State  of  Oklahoma  special 
Ti<rhts  over  Indians  that  Kelix  Colieii  devoted  a  separate  chapter  to 
I  it  in  his  Handbook  of  Federal  Indian  Law  (see  chapter  23). 

Finally,  few  of  the  tribes  liave  land  acquisition  and  consolidation 
programs  because  they  simply  do  not  ha%-e  tlie  resources.  Also,  the 
Secretary-  of  the  Interior  has  the  authoritv  to  place  land  in  trust  when 
it  ^^acquired  by  the  tribes,  yet  the  Department  has  established  a 
policy  that  land,  generally,  will  be  placed  in  trust  onlv  with  specific 
congressional  approval.  Tiiree  recent  examples  of  this  policy  are  seen 
with  the  Abstmtee-Shawnee.  Citizens  Band  of  Potawatomi,  and 
Southern  Gheyenne-Arapaho  Tribes.  All  three  were  awarded  lands 
formerly  xised  bv  the  Federal  Oovernment,  only  to  have  to  pay  taxes 
on  the  land  imtil  Congress  acted  to  have  the  lands  placed  in  trust. 
The  Comanche  and  Otoe-Missouria  Tribes  have  begun  land  acquisi- 
tion programs  using  FMA  loans,  but  the  trust  problem  certainly  dis- 
courages full-scale  land  acquisition  and  lessens  the  returns  of"  such 
pro«rrams. 

,     Therefore,  Olda  tribes  have  little,  and  in  some  cases,  no  land  to 

develop  even  if  they  had  moneys  available  for  economic  development- 

W.VTKK  RiGirrs 

C^)©  know  that  the  (Oklahoma  State)  "Water  Resources  Board  either  through 
Ignorance  or  indifference  made  decit^ons  which  are  biffhly  questionable  and 
^aspect  and  we  inform  your  office  now  that  corrective  action  (must)  be  taken, 
by  the  State  Govemmeitt  to  correct  the  deficiences  that  have  been  allowed  to 
•esiist:  and  grow  because  of  i;morance  of  tlie  law  •  •  "VTe  believe  that  all 
IxtOlaJx  water  rig-hts  exist  on  all  major  streams  within,  the  State  of  Oklahoma-^ 

'■'^  Water  rights  may  well  be  the  most  important  economic  asset  accru- 
ing to  ;^he  tribes  of  Oklalionib..  As  oil  other  issues  in  Oklahoma,  the 
Bureau  of  Indian  Affairs  and  the  Department  of  the  Interior  has 
refused  to  take  a  stance  in  support  of  the  existence  of  Indian  water 
Tights. 


United  Indian  Tribes  of  Western  Oklahoma,  position  paper  on  water  rlffbts. 


■  52G,  ■■  ; 

There      no  li'irr.l  for  Tn.lVnn  vrdfov  vh-ht^  hi  Oldnlioma  beinff  ■ 

snnie  princi plos  apply.  Xl:<>  ti  ibL^H  -ttmcNl.  ^vlth  tjl^' V"'' ^ V -J^- '^^^^ 

r;^:.r  !kis  x;;:.,U'  no  niT.tMpt  to  « n::: :v:  i  fy  : I,.;  vi-        -1  ^ ^^-rUV';^;^:^ 
It'iivhiir  Th«.-  trU'fS  Tro  rtMMHsrs-  i-.S^-^-pt  <-'r^tly  ill  i.i-:itH-n  lo  t-st;iu>ii.-ii  t.u  .1 

In  oastorJi  Oklahoma,  the  IJ.^:.  Supreme  Conit  vjUcmI   in  1;^;.!.; . 
the  C'liorokcc-*-,  CIio<  taw.  untl  CMucku-aw  Nation^  lu-ul  tl:e  iiulu^-.  to 
Tiu.  Arkansas  Kivrr  in  spit.-  of  alio.MM-nt.  On.-  of  rho  factors  ^--^•^^y.^ 
tht'  trilv-^s  was  tht-  notion  rliat  ^vhcn  tlu-  tr.-atu-ri  w*-re  inn<>e  wnli  tne 
tribes  th*'rc  v.-:.s  no  ivk-a  thnr  a  .-^tali-  %voiihI  t>vcr  exi>t  m  tl^V-^' 
arcaJ--^  This  <-rrahilv  culd  apply  ro  all  the  trihos  m  < ^-''^i'^;^^-^^- 
?.tutehood  v.as  nwcr  t-on^irlorod  for  IruUaTi  Terriioiy-  nnlii  ^voil  alte. 
thf  Iti-st  rvst^rvation  \v;rs  <->t:ibli.-iu-.l.  .  t  i  +i 

Even  if  the  tribes  do  not  control  all  the  rivers  m  Oklahoma,  they 
mav  *-till  hold  ri-hts  pertaininir  to  tlie  lands  they  have  retrnned.  AS 
with  so  manv  otlier  issues  in  Okhihoma.  if  State  otiicials  ivonld  recog- 
nize the  rii^ht.s  of  the  soverei*rn  tribes,  the  problems  ^ouid.  not  be 

^*^  The' valne  of  In<lian  water  ri-hts  may  be  seen  in  tlie  rcsnlt  of  the_ 
Supreme  <:v>urt  rulin-  in  favor  of  the  rt-hts  of  tlie  Choctaw  Chero- 
kee, and  Chickasaw  Xations.  The  tribes  have  proposed  a 
of  :riit>  million  for  lost  past  riirhts.  and  a  l>'.>-year  lease  for  .^G 
a  vcar"«  Senator  Bellmon  of  Oklahoma  l^as  introdfRred  a  biU  m. 
Con-rcss  that  wonld  provi<Ie  for  tlie  S-erotary  of  the  ^''^''K^'^^\^^J^-^1:^l  ' 
an  a<^eement  snbicct  to  conirtes-ional  approval  for  the  rii;:iits  to  tiie 

There *is^a  lie w  dani^cr  in  the  area  of  tribal  water  ri<rhts  that  is 
Ix'irinnin"-  to  fa.  e  the  tribes.  Oklahoriia  is  nttemptin.ir  to  hjive  water 
ri<diis  IitT*-ated  in  Oklahoma  State  courts.  This  is  very  ^mfair  to  the 
trTlxts  who  have  consistcntlv  fared  very  poorly  when  c-tates  wiio  i>.re 
competin-:  for  those  rame  iesour<-.s,  are  then  the  ioruni  tiiat  adDuai- 

cates.  m:   ct  live  t^p  to  its 

!^Ionevs  ■ 
Fed- 
the 

State  and  the  Indian  tribes. 

-nniJ.vi.  f:' .vr.K>*:\ri:xT 

T^e  would  stronsly  recrvmmcr.tl  that  the  Kureau  of  Indiaii  AfTairs  five  fuU 
nVistance  to  tribes,  iti  tli*rir  desire  ro  remain— mainraia  full  powera 
imrjur"sdi<-tion       sovereign  Tiations.  .specilically  in  relaton  to  the  states  whose - 

This  should  include  the  followin-  issues  but  should  not  be  h  mi  ted  to  these, 
land  use.  taxation  powers.  Hunting?  and  fishinff,  law  enCorcemenu  tnbal  court 
system. — Virs^il  Franklin.*'*  -  ->     i  -u 

Present! V,  the  *^ovemTnents  of  the  Oklahoma  tribes  simply  lack  the 
resources  to  serve  their  members  adequately-  Their  budgets  are  in- 

"xs^Muskocee  hearlocs.  May  14,  11>7t>^  p,  Z*^ 
^  June  S.  XOTR,  l*4tli  Con??.*  lia  sess. 

s*«  Okluliozna,  City  liea^rlngrs^  p-  331* 
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i  ndciqiiatc  to  deliver  the  services  that  <rovemments  are  obli^rat^d  to  de- 
*2iveir  to  its  constituents.  Few-  of  the  tribe??  have  even  the  moneys  neces- 
sarv  to  ^establisK  permajient  salaried  positions  in  a  number  consistent 
;  \vitk  carryin£?  out  even  the  barest  functions  of  jrovemnient.  Instead^ 
L  the  tril>es'^re]y  on  transitory  fxmdin^  from  various  Oovernmcnr  :^iren- 
cies^  funding*  -^-hich  they  kno\v^.-.£i=<mi  painful  experience,  cannot  l>o 
^  relied  upon*  *  /  . 

The  tribes,  as  explained  earlier,  have  fevsr  independent  sources  of 
revenue  as  economic  development  is  nearly  nonexistent,  and-  tribal 
lands,  scarce  as  they  are*  offer  little  rov<*nue  oven  when  they  arc  <k»- 
veloped*  The  end  result  of  the  lack  of  revenue  is  :v  situation  where  tlie 
tribt^s  simply  cannot  carr^'  out  functions  A'ital  to  their  present  and 
future  viability. 

Further,  the  I>urean  of  Indian  Affairs  has  shown  itself  incapable 
of  ade<juatA?ly  defendinj^  the  resource?  of  tlie  tribes  and  their  members* 
:  The  Uureau  has  failed  to  <Tcnerate  the  maximum,  or  in  many  oases 
even  an  acceptable,  rate  of  return  on  enterprises  and  trans:. ctions  in- 
;;\:olvinj2^  tribal  resources,  pnrricuhirlAr  leases  of  tribal  or  individual 
lands* 

:  ^onc  of  the  tribal  ofiln^i-s  in  western  Oklahomrt  t*ive  salarit^s  f^>r 
execntin^f  their  d;ities-  with  the  exception  of  the  Ohc-^yenne-JVrapaho 
tribes  wlio  pay  a  nomx»^al  surn  to  tlieir  oflicers.  This  re>uhs  often  in  a 
situation  where  tribal  leader-  are  forced  to  conduct  trihal  business  in 
what  should  be  their  leisure  Jifiurs,  OoveruiMcut  simply  cannot  be  ef- 
fective wlien  its  officers  cannot  devote  a  suilicient  amount  of  time  to 
Xxovemment  businc^ss* 

Therefore^  the  tribes  are  foreed  to  rely  oh  funds  from  various  Oov- 
emment  a*rencief;*^T7nfort unarely.  rhe-e  funds  ate  nor  reliable  as  reap- 
plication  must  be  made  perioflically  with  no  ^rnaranree  of  continuous 
fund iriir  beyond  a  certain  period.  ZMoreover.  the  tribes  liave  found  the 
re<2r^ilations  that  £ro  alonp:  wlrh  the  fund;!i<r  are  appUe^l  in  an  arbitrary 
and  dania^ini^  niai^ner*  -iV  speciKc  exarriple  is  a  recent  <lo<-ision  of  tlie 
Office  of  Xiitive  American  Proirrarns*  Several  tribes  in  Oklahoma  were 
liirin^  tribal  leaders  as  admin :str:itor==  of  proiri"a nis  funded  by  OXAI^* 
The  tribal  leaders  were,  therefore-,  able  to  spend  a  full  day  in  the  tribal 
office  and  are  able  to  follow  and  resj>ond  to  events  more  rapidly  and  effi- 
ciently. Unfortunately^  in  June  of  197<».  OXAP  suddenly  ancl^  appar- 
ently arbitrarily,  decided  to  enforce  a  rather  vairie  conflict-of-interest 
olause  in  oj^rant  reirulations.  It  should  l^e  noted  rhat  each  irrantee  had 
previously  submitted  personnel  re;j:ulations  whicii  were  approved  by 
ON"AlP^  and  in  none  of  tlie  cases  involved  were  rhc  tribal  leaders  mem- 
bers of  the  ^ruidiniy  body  of  the  <rrantee.  OXAT\  rather  than  finding  a 
direct  conflict  of  interest  involved,  is  en  forcing  the  deci5=ion  beeause  of  , 
an  ^appeai-ance  of^*  a  conflict  of  interest.  The  reinilation  in  no  xvay  re- 
quires tlie  interpretation  it  is  bein^  ^iven  by,0-*CAI^* 

■  Another  recent  development  involv^es;  directiv  the  advent  of  PJ-u 
93— 63S.  the  ^*Self-Determination  Act.''  Prior  to  enactment  of  6:5S,  the 
BIA  administered  the  Tribal  Government  Oevelbpnient  Pro-am 
(TGI>P).  However-,  under  the  jjrants  portion  of  tribes  are  allo- 

cated moneys  to^ restructure  their  <rovemments  in  order  to  be^^in  con- 
txactincT  under  63S.  According  to  some  tribal  leaders,  the  moneys  from 
€3S  are  less  than  what  they  were  receiving  under  TGOP.  Furtlier-^  the 
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tribos  cmnof  n5.e  tU^  ftnuls  to  puv  thoir  n;i  ml  ofiicors  appa  cmtl> 

because  of  re^nthitioiif;  rostrictinn:  such  uses.  Clearly,  such  ro>ti icti^ c 
<nudermo=;.arc  hurtin<r  the  tribe.^.  and  thr>ro  is  nc,  ronr^nn  to  boh  eye  the 

tribal  omcials  wo.ihl  in  any  way  ab,.^:c  tl"''^"^!  ^At\'^'''''^I^T  Tr^J.^? 

that  Indian-oriontod  n-oneios  such  us  ONAP  and  BTA  woukl  appl>.. 
the  tvpes  of  iruidelines  which  arc  useful  in  non-Tndian  sitnations  to 
Indian  jrovernnionns  which  are  simply  not  to  be  compared  to  non- 

"Vnother^nalor  problem  for  the  Oklahoma  tribes  is  their  outdated 
constitutions.  Sliirhtlv  over  lialf  of  the  Okhihonia  tribes  are  or-^mized 
under  the  Oklahoma' Indian  Welfare  Act.  The  consfituf ions  of  these  •; 
tribe'^^,  like  those  of  IK  A  tribos.  appear  based  <m  a  -model  constitu- 
tion con.str-ucted  bv  BTA.  The  constitutions  arc  simply  inadequate  to 
meet  the  present  needs  of  the  tribes.  Con^rress  should  do  txvo  thniirs; 
(1)  Vas^  le^d^lation  extondin^r  all  provision  of  1  K A  to  the  Oklahoma 
tribes:  remcTnberino:  that  IK  A  represented  a  recrt^rnitmn  of  the  powers 
of  Indian  tribes,  not  a  bestowal  of  such  powoi-s:  (->)  p:>^^5  .c-iiislation - 
iillowlno-  for  new  constitutions  for  the  tribes  desitrned  to  include  alL^ 
i,oweT-<:7ieee>s:irv  to  deal  with  present  problems  as  well  as  ah  toresee- 
ablo  future  issues.  Presentlv.  Oklahoma  rril>es  are  e.xclucled  from  cer- 
tain provisions  of  TKA.  includin-  those  reirardin or  creation  of  new 
reservatlf>ns  and  ireneral  exrension  of  the  trust  period,  there  bein^  no  , 
rational  basis  for  such  discrimination.  ^      -  i  -  ^ 

The  multitude  f»f  x>romises  irua  ranteemir  the  territorial  inteirrity  ot 
-the  tribes  of  Oklahoma  have  all  Ix-en  broken.  The  tribal  lan<ls  iriiar- 
.  anteed  l>v  treatv  a  short  centurv  airo  are  now  almost  entirely  occupied, 
bv  non-Indians-  Despite  the  dechiratifMis  of  honest  intent  and  hiirlr 
pVim  iple,  the  T'nited  .-States  has  clearly  failed  to  live  up  to  its  obli«?a- 
tions  to  the  tril>es  in  Oklahoma-  i   ,  • 

To  the  «^reat  credit  of  the  Indian  people  of  Oklahoma,  the  tribes 
pei-si-t  and  strive  for  the  self-sufficiency  which  was  theirs  before  ^=tate- 
hood  Their  coura<'e  and  determination  clearly  merits  better  than  tliey 
ha^o'been  allowed  in  this  society-  Rut  it  cannot  ^ro  on  much  lonjrer. 
The  ti-ibes  must  iininediatelv  be  assisted  l>y  the  Federal  Oovernment, 
so  that  they  miirht  carry  out  the  necessary  ftinctions  of  <rovernment 
^hich  niiirht  iruarantee  their  future  %-iabirity.  .  ' 

V'^  el<e^here  in  Indian  country,  assimilation  policies  have  been  a 
miserable  failure  in  Oklahoma.  Indian  people  are  still  poor  nnedu- 
ented-  and  unhealthv.  While  some  Indian  peo^de  have  "made  it  in  the 
Tion-Indian  world  which  surrounds  them,  the  Federal  Ooverninenfc 
'^•annot  continue  to  i<rnore  the  pitiful  situations  of  Indians  m  l^ittie 
Axe.  Waton^Ia.  Cameirie.  Hominy,  Anadarko,  and  the  even  more  rural 

areas  of  Oklahoma-  i  t  . 

Tbi<=;  '^onunission  has  listened  and  cannot  help  but  be  impresses  I  by 
the  finn  "ra-p  the  tribes  have  to  wliat  has  to  be  done.  The  Creek  Ration 
has  siibnTitte-d  to  the  Commission  a  very  fine,  even  excellenrstatemont 
of  its  problems  and  what  thev  see  .as  possible  solutions.  The  Creek 
report  provides  a  plan  of  action  which  Ave  believe  sei-v  es  as  a  ^nant  step 
•toivard  riirhtin<r  the  innumerable  wronjrs  perpetrated  ajjainst^ the 
tribes  of  Indian  Territoi'>-  by  the  T'nited  States  and  the  ,-^tate  o.  Okla- 
Iioma.  We-commend  tiie  Creek  Nation  for  its  efforts  whieh  continue  the 
-tradition  of  belief  in  the  American  system  which  has  marked  tne 
liistorvof  the  Five  Civilized  Tribes.  • 
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The  United  Indian  Tribes  of  Western  Oklahoma  and  Kansas  have 
been,  awarded  a^grant  from  the  BLV  to  conduct  tlie  survey  of  their 
powers  and  needs  which  has  been  needed  for  years  and  years.  We 
x-ecommend  that  this  study  be  considered  to  the  utmost  degrree  in  future 
le^slation  for  the  benefit  of  the  tribes  of  old  Oklahoma  Territory* 
:    ±^inany,  it.  is.  of  utnn^  that  the  Fodei-al  - Government 

impress  on  the  State  of  Oklahoma  tlie  nature  of  the  special. relation- 
ship and  responsibility  the  United  States  has  with  and  to  the  tidbes  of 
-Oklahoma.  The  tribes  want  cooperation,  not  confrontation  with  the 
State  of  Oklahoma-  But  we  stress  that  this  situation  has  been  created 
by  the  Umted  States  and  the  State  of  Oklahoma,  It  is  the  Indian  peopler 
and  tribeswho  suffep  for  it. 

co:N-ci-TrsroN" 

« 

Con^rress  sbqnld  act  to  reaffirm  both  the  responsibility  and- rela- 
tionship of  the  United  Stu^tes  to  and  with  the  Okluhom^a  tribes,  as^ 
-well  as  the  inherent  and  continuin*^  sovereign  character^of  the  Okla- 
homa tribes.  Further^  administrative  re^ilations  allowing  the  State  of 
Oklahoma  to  interfere  in  this  relationship  should  be  re?^inded  and 
revised'^^to  allow  the  tribes  direct  access  to  the  Kedei-al  Government^ 
rather  than  havin*^  to  go  throu«rh  State  authorities.  For  the  tribes 
of  eastern  Oklahoma,  many  more  chancres  are  necossai-y.  "VXHiile  it  is- 
true  that  the  Govei-nm^ent  attempted  to  teiiiiinate  the  Five  Civilized 
Tribes  at  the*  turn  of  flie  century*  it  has  not  and  should  not  complete 
that  process.  Therefore.  Concrress  sliould  repeal  section  20  of  the  Act 
of  June  2Sy  1S9S*  expressing  the  intent  of  Confess  to  end  the  tribal 
existence  of  the  Five  Civilized  Tril>es.  Further,  the  Act  of  June  27^ 
?^897,  granting  ^'original  and  exclusive  jiirisdiction^^  to  the  territorial 
and  later,  the  State  courts*  should  be  amended  to  allow  the  tribes  a 
just,  ineasure  of  control  ov-er  what  remains  of  their  tribal  domain, 
JlIso.  the  A.ct  of  May       1906.  terminating  Federal  j^n^diction  over- 
tribal  domains  and  g^ranting  it  to  the  State*:^ioukl  be  repealed^  con- 
tingent on  approval  of  the  tribe>i  involved-  Snch  action?^  would  serve 
to  protect  the  tribal  domain  and  allow  the  trib^^i^  to  assume- control 
of  their  destiny  once  again^  *  .  * 

The  tribes  of  Oklahoma  should  be  aided  in  their  desii*e  to  assimie 
laTv  and  order  jurisdiction  and  assert  otlier  legitimate  government 
authority  over  Indian  lands  and/or  Indian  cominimities  in  their  do- 
main. For  the  tribes  in  eastern  Oklahoma,  the  process  woTild  take  the 
form  of  retrocesision  legislation  recommended  by  the  Connnission  for- 
I*.Xf..S:i-2S0  States,  It  is  critical  that  tlie  Stxite  of  Oklahoma  understand 
that  this  is  to-  be  a  process,  not  an  events  Such  as  it  is.  the  protection 
offered  by  State  laW  enforcement  is  better  than  none  at  alh  and  the 
Indian  people  of  Oklahoma  must  be"  protected.  As' the  tribes' capacity 
of  policing  tril>ai  lands  and  other  Indian  lands  in  their  tribal  areas 
^increase^  tiiey  may*  at  their  discreti^m*  take  on  increasing  polite  powers 
as  need  be-  For  the  tribes  of  western  Oklahoma,  tiie  extent  of  their 
jurisdictional^powers  will  be  largely  glorified  by  the  study  being  con- 
ducted by  the-  LJnited  Indian  Tribes  of  Westem  Oklahoma  and  Kansas, 
The  extent  of  tribal  jurisdiction  should  be  predicated  on  the  tribes'' 
ability  to  e&ectiveily  use  such  powers^  and  tliey  siiould  increase  as  the 
tribes"  ahility  to  do  so  ioacreases.  Kuither-  tribal  ordinances  should  be 
enforceable  in  State  courts  until  tribal  courts  are  established. 
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For  eastern  Okluhoma,  the  ssunc  powers  the  western  Oklahoma  tribes 
liave  should  be  returned.  Specifically,  sections  SG^and  28  of  the  Act  of 
.Tune  2S,  ISOS,  should  be  repealed,  thereby  makmoc  tnbal  laws  en- 
forceable,in  other  courts  and  returning  the  power  to  establish  tribal 
<20urts  to  the  tribes  of  old  Indian  Territory.  -  ,  ^    ^t. - 

Cooperation  with  the  State  of  Oklahoma  is.  crucial  to  this  pr^ess. 
The  tribes  are  willing?  to  discuss  problems  with  the  State  Xlie  ts^ate 
must  be^yin  to  see  tribal  entities  as  friends,  rather  than  threats,  so  a 
better  situation  results  for  all.  ,  „         ^  . 

Finally,  tliere  is  no  logical  reason  why  BTA  police  officers  should  not 
be  present,  at  least  in  western  Oklahoma.  Indi:in  people  are  poorly 
protected  in  Oklahoma,  and  tlie  fact  that  the  BIA  has  failed  to  im- 
prove the  situation  reflects  a  violation  of  the  Federal  Goyernm^t  s 
<iiitv  to  protect  Indian  people  and  property-  I^IA  police  should  be  a 
part  of  tribal  law  enfoicement  programs  at  the  request  of  the  tribes. 

KEC0^^r3r^:^rDATI02HS 

1-  It  is  the  conclusion  of  the  American  Indian  Policy  Kcview  Com- 
mission that  the  findings  and  recommendations  applicable  to  Indians 
gcherallv  are  pait  of  tho  Fedei-al-Indian  policy  and  are  equally  ap- 
plicablc'to  the  Inflian  tribes  and  people  of  Oklahoma  without  distinc- 
tion and  that  no  tribe  or  community  of  Indian  people  should  be  denied" 
the  benefits  or  advantages  of  I'ederal -Indian  law  or  policy  solely  be- 
cause tliey  ai-e  found  witiiin  the  boundaries  of  tlvc  State  of  Oklalioma. 

2-  Conirress  repeal  thoj^e  lawf;  -whicli  j^resontly  restrict  or  remove 
from  the"  tribes  of  Okliihoma  the  full  rnoaj^ure  of  jurisdictional  and. 
irovei-nmont^il  powers  enjoved  bv  other  tribes  in  States  unaffected  by 
"Fublic  La^v  S:V-i2S0.  To  the  extent  that  tlie  State  of  Oklahoma  law- 
fully exercises  jurii^diction  oxer  Indians  on  Indian  lands  at  present 
tliat  jurisdiction  sliould  remain  as  concurrent  with  the  triba!!  powers, 
pending  the  assumption  of  full  jurisdiction  by  the  trihcs. 

3.  Fo)'  those  tril>cs  fonnd  lacking  an  aflcquate  legal  base  for  present 
assertion  of  tribal  governmental  powers.  Congress  provide  by- ap- 
propriate le*rislation  for  the  reassmnption  of  Federal  jurisdiction  and 
tribal  jurisdiction  to  tiie  exclusion  of  State  jurisdiction"  adliering  to 
t]ie  following  principles : 

a.  Reassumption  of  Ft^leral  jurisdiction  and  tribal  jurisdiction 
to  tlie  exclusion  of  State  jurisdiction  be  to  the  same  extent  as  are 
found  on  reservations  in  Stares  not  presently  exercising  Fublic 
I-.aw  S:>-f2SO  jurisd  icttion  or  other  jurisdiction~pursuant  to  special 
.  jurisdietional  statutes  for  that  State.  ^ 

b-  The  extent  and  limitations,  including  any  timetables  for 
partial  or  total  assumption  of  jin-isdiction  be  at  the  option  of  the 
tribe  which  sliall^renare  a  i>lan  for  sai..e. 

c.  There  be  direct  financial  assistance  made  available  to  the  tribe 
or  intertribal  group  which  includes  a  Secretarial  designation 
necessary  to  qualify  for  I^EAA  discretionary  funds.  LEAA  Act 
also  be  amended  and  directed  to  make  funds  available  for  j^lan- 
ning  and  preparation  prior  to  assuming  law  "and  order  functions. 
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'  d.  The  plan  presented  by  the  tribe  or  intertribal  group  Reflect 
consultation  with  State  and  local  «coyernments  concerning  transi- 
tion activities  and  to  reflect  cooperation  or  lack  thereof .  Sstate  ana 
local  ffovemments  shall  have  ho  veto  over  the  plan, 
e.  The  plan  be  presented  to  the-Secretary  who  shall : 

(i)  Act  within  120  days  to  approve  or  disapprove  the  plan, 
and/failure  to  act  within  that  time  shall  be -considered 

fii)-3ase  disapproviil  of  the  plstn  solely  upon  the  basis  of 
.--the  inadequacy  of  the  plan  giving  specific  reasons  and  provid- 
ing technical  assistance  and  resources  necessary  to  meet  the 
inadequacies  Avhere  possible.  ■,  c. 

(ii)  Within  120  days  after  the  passage  of  the  Act,  the  Sec- 
retary shall  draft  standards  for  determining  the  adequacy 
or  inadequacv  of  a  tribal  plan,  wliich  standards  shall  be  sent 

.  to  the  IndiviSnal  tribes  of  Oklahoma  who  shall  have  not  less 
than  thirty  (30)  days  to  prepare  comments  on  the  stand- 
ards proposed  by  the  Secretary.  Tlie  Secretary  shall  submit 
to  Congress  within  200 xlays  after  passage  of  the  Act  the  pro- 
posed standards  with  tribaLcopaments, 
f-  Rejection  of  a  tribal  plan  by  tlic'^^^ccretary  shall  be  appealable 
to  a  three-judge  district  court  in  the  ^District  of  Columbia,  and  the 
Department  of  tlie  Interior  shall  pay  all  reasonable  attorneys 
fees  and  costs  of  the  tribe  or  intei-trilml  group  as  determined  by 
the  Federal  court  except  where  sucli  appeal  is  deemed  to  be 
frivolous..  - 


C.  CaijporS-ia 

IXTRODTJCnONi 


The  Ixiaian  exporioncc  in  California,  although  similar  on^some 
If^vclTto  that  of  tribes  elsowliere,  lias  several  uniq'ie  components.  The 
coTonizfn-  P^^^^^  bv  Spain  (and  later  .Alexico)  culnimatod 

?h^xSSsW  JTstem.  Its  impact  on  the  inaigenous  tribes  was  per- 
^tsive  ^Yhcn  tife  United  States  acciuired  the  California  tor ritorv. 
Spaing  Innd  -r^ints  to  the  variotis  tribes  ^vere  never  investigated,  and 
seldom  confirmed;  sul>stantinl  Isuid  losses  resulted.         /  V  ,  i 

Comempo^  polH-y  has  also  had  a, substantial  .;tdvei^e 

impact  on  Indians  in  California.  The  termination  er-a  snigled  out 
ffiomla  Indians,  .vipin;^  out  the  Federal  status  of 
ti"ibes:  Relocation,  another  policy  thriist  of  the  era, 

tion  of  Indians  from  reservut ions  all  over  the  X..nitcd  states  to  the 
iiXn  emplm^ent  centers  of  California.  The  ori.irinal  focais  of  Publi| 
La^  S:>-SsO,'likewise,  was  on  C^vlifornia.  The  impact^of  these  policies 
i^  Jill?^t  innhe  ine<nntablc  allocation  of  Fodc^ntl  Indian  money  to 
C'^ifor^'l.  Indians   A^  result  of  these  policies  is  that-  n  larire 

numtSrof  Indiaius.  possibly  ns.many  as  r>0.nOO,  rosvdin^rjn  Cnlifoin^ia 
todav  ai-e  not  considered  by  the  Bureau  of  Indian  Altairs  or  other 
airencies  as  part  of  their  Indian  service  population.  ,  ^ 

The  prol'loms  of  Indians  in  Californm  cover  the  c^itire  ran-e  of 
problenVs  identified  in  other  chapters  of  this  ^--^^^^^^^^i^^ 
C-iHforMia  «hnro.  in  common  with  their  brotht*rs  in  othei  states, 
t^'i  probV;^.s  of  urb:>n  Tnd.ians.  rural  landless  Iiidians.  Indians^whose 
tHlJ<=  have  been  ti'>-minMted.  Indians  wliose  tribes  have  never  been 
r^co-nir^^^^^^^  i-ui-  related  to  Public  Law  S:5-2SO.  and  the  special  prob- 
lcms"of'-nrall  tribes  in  oI,taininir  a.lenunte  F.Mleral  allocatioiv  of  re-^ 
sources  and  ciualification  for  Federal  proirrains.  I  he  recommenda.^^^^ 
mjfde-  ih  other  parts  of  tliis -report  apply  e<inally  to  the  Intaans  m. 

^^v'^^^pe^'iM  problem,  unique  to  tl..^  Califoi-T.ia  TrMlians  relates  to  the 
iT^^quitable  1  ud<rotnrv  proee.s  u>ed  by  the  Purenu  of  Indian- Affairs 
nm^  the  Indian  Tlenin.  <^cvviee  in  ,.lloeatin.-  f.mds  for  pro^rrams  for 
Imiiau.  iu  th:,t  Sinte.  The  priueiple  foens  of  this  cha]>ter  on  Calif or- 
Tihx  Tn.li"T^=^  i<=  o^'  rhis.l>ud--tarv  disparity  with  recommendations,  for 
revision  of  the  aliocnt  ioTi  formula  to  i-ori-eet  th.is  unbalance. 


Tn  I"  l^  7-e.-'07-ded  cnu^.-^e!  v.-ris  mad^  with  California  Indians,  by 
Sp-ni>^h  "ex.>lorevs  "  S.-l  .seo.ie7,tly-  the  h.ud  an<l  its  inluib.tants  were 

elairned  for'?-t>::in  undor  the  iuternationel  ^V""" i'-^i"'^'"^'^?!;'^ 
Coloni:<ation  of  this  aVea  beimn  in  ITC^O  >vith  the  establishment  of  the 
fir?=r  nr-sion  nr  ."^an  Dieiro  de  ATcaln.  \ 

In  the  Span^-^5:->rexif'an  inftuenee  merensed  and  power  over 

the  extensive  land  ma:^s  was  r-nnvertcd  int<^  tlio  lands  of  the  wealthy 
who  were  primarily  of  Kuropean  flescent.'^^  01 

In  the  earlv  vears  of  d-velopment  m  this  ^iTexican  colony.  21  la rp 
missions  were  established  with  the  imposition  of  Spanish  law.  The 

a«  Korb**!*,  Jack  P.^  Kativo  Ani*'rl*'ans  of  California- and  Nevada,  a  Handbook  (Hcaldsburg, 
Calif.  :  ^latVirecrapb  P-ubllsliers,  19G9).  p.  38.  - 


law  stated  that  all  lands  were  to  bo  held  in  trust  by  the  Crown  arid 
y  l^at  the  Indian  population  was  to  be  utilijcod  in  a  ^"^sorf capacity 
upon,  any  land  owned  by  the  nobility*  In  addition,  the  law  of  "con- 
\gTCgacioncs'''  provided ^  ^^^^  the  Indians  were  to  be  assembled  into 
permanent  evang-elical  giTonps  for  the  purpose  of  a  forced  labor  supply, 
tintiirfately,  this  provided  an  easy  method  for  obtaininir  Indian  land. 
^liie^^S  missions  remained"  the  dominant  force  behind  Indian 

slavery  lantil  1836  when  the  Governor  declared  that  each  missiop  was 
to  be  ^Secularized,'*  or  turned  into  Indian  towns. 

period  will  be  remembered  as  the  period  which  pro- 
diiced  the  prreatest  and  most  startlin^r  chan<;:es  in  Indian  life.  Attracted 
in  the  be^nnin<r  by  promises  of  new  ways  of  living  and  a^JTricultni-al 
tools*  maiiy  Indians  flocked  to  the  missions.  Soon,  the  initially  scat- 
tered  huts  "around  the  mission  became  included  in  stockades  where  the 
freedoncTto  travel  was  confined  to  tlie  inner  walls.  It  was  this  "mission''' 
period,  lasting:  approximately  60  years,  which  broii<rht  disease,  famine-^ 
and  pestilence  to  ^those  wlio  resided  in  or  near  the  missions-^'^-  In 
northern  California  durin<r  this  time,  Kurox>ean  expansion  was  kept  to 
La^jninimum  and,  with  tlie  excei^tion  of  li*jht  trading  with  Russia,  the 
/area  was  kept  feudal  free. 

The  United  States  war  with  Afexico  ended  in  .IS-I-S  and  with  it  the 
cession  of  California  to  the  United  States  by  the  Treaty  of  Onadalnpe 
ITidaliro.  One  of  the  sijrnificnnt  provisions  in  tlie  treaty  was  that  the 
United  States  a^rreed  to  presei-ve  aiid  recoirnixe  lands  which  were  then 
inhabited  by  Tiidinn  peoj>le.  Dnrini^  tbe  time  from  cession  in  IS-^S  to 
the  year  lOOO,  the  Indian  population  of  Califomia  dwindled  from  r^p- 
prpximately  200.OOO  to  ir,.r,i)(\^^-  In  18-i8,  with  the  discovery  of  <rold, 
settlers  and  miners  came  to  California  by  the  thousands  to  prospect 
and  farm  with  the  secondary  purpose  of  .denyin^r  any  Indian  the  mse 
or  occupancy  of  any  land  with  a  traoe  of  mineral  value.  Out  of  this 
miirration  iri'ew  Je-rislative  pressure  on  the  county  courts  to  assume 
coijtroroVer  Tmlians  whereliy  the  sli^rhtost  infraction  could  result  in 
tin  Indian  beinir  auctibne<l  oif  to  the  hiijhost  bid<ler  as  an  indentured 
slave  until  his  fine  was  adequately  settled. 

Keco^iixin^  the  ii^creasin^  er*onnmic  siirnificance  of  the  hurrreon- 
in;r  State  o£  Ca] if orT>ia,  Presi-^lent  Fillmore  appointed  three  Ferleral 
commissioners  to  ne^rotiate  with  tlie  Indians  in  aTi  attempt  to  erctin- 
i2ruif?h  any  remain inir  clain^s  to  ritle  of  thoir  laiKh  T]io  throe  r^onuin^*- 
sionors  were  sent  to  Califin^nia  to  ne;2:otiate  witli  402  Indian  chiefs. 
:A^fter  the  completion  of  the  treaties,  various  Icjirislative  requests  were 
made  to  the  State  and  Fetleral  no vcm men rs  askinir  that  the  Indians 
be  rei'npyed  from  tlie  jurisdiction  of  Hie  State.  Kven  tliouirh  the  Com- 
missioner of  Indian  AiTairs  at  that  time  was  a  lar^^e  landholder  from 
California,  tliis  atten^pt  was  tmsuccessf ul.  The  he^rotiated  ^  treaties 
were- submitted  to  the  United  States  Senate  for  ratification  hut  the v 
were  not  acted  upon. 

Treaty  provisions  which  had  not  been  le^rallv  r^itified  were  never- 
theless.  enforced  in  California.  The  Indians  of  California,  however^ 

/  ^-^  California  ITlsl^orlcm  Si>cl**ty  Qtmrt**rlv  :  S**pr..  15>4n,  pp  2''0~m 
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wcro  not  aware  or  in  formed  tlint  tliose  treaties  were  not  lejrixUy  enforce- 
nble.  I-.ater,  the  ilocnments  were  "lost''  to  time  and  were  not  agiun 
recovered  Ui»til  1005.  t  t 

It  is  not  of  stK'ondarv  importance  to  note  that  non-lnclian  V  aii- 
fomians,  at  one  time,  co'nducted  "Indian  hunts"  whenever  they  '  sus- 
IwHitod*-  the  threat  of.  Indian  afrfrression  aind,  coincidental Iy,^in  areas 
which  thev  suspected  had  mineral  w*eiilth.  •  <  7 

In  lS5l1  the  T^nd  Ke«ristratioh  Act  was  passed  to  jrscertain  ana 
confirm  pr.?v«re  land  claims  in  California.  Most  Indians  at  that  time 
were  ill::-  m-,  ..nd,  furthermore,  were  never  informed  of  the  Act, 
so  their  ?  »  to  1  ind  conld  not  be  asserted,  and  was  not  recosmized- 
In  f urth»- -  s  '  -n  :  of  Indian  title  claims,  the -  Act  declared  that  all 
public  la. .  wfLV  i-o  be  surveyed  and  preemptive  i4<rhts  to  the  land 
were  to  be  acr-orded  to  all  non-Yndian  settlers.  One  must  also  be  aware 
that  diirin*;  the  passage  of  this  Act,  California  Indians  were  not 
accorded  any  lejral  recourse  to  challen«re  the  takinir  of  their  lands. 

In  :1S7.~>.  after  the  irold  rush.  Kxecutive  order  reservations  Tvere 
establishe*!  in  the  Stato.  forrhi^r  Indians  to  locate  in  confined  areas 
near  the  botnidaHes  of  the  State. 

In  1800,  after  rhe  mnxinnun  loss  of  Indian  land.  Conjrress  passed 
the  Mission  Relief  Art  which  was  desi^ied  to  provide  small  parcels 
of  ireneraHv  poor  land  to  southern  California  Indians. 

Comrress.  in  n>:i>i,  oTuicted  a  law  perniittinir  the  Indians  of  Cali- 
forTiia^to  l>riu<r  tlu-ir  a*M  ions  to  tlu*  I'.S.  Court  of  Claims.  Recovery, 
however,  was  limited  to  cv)mpensation  which  was  to  have  been  pro- 
vided for  lands  whicli  were  to  luive  been  set  aside  for  Indian  i-eser- 
vations  un<ler  unratifie<l  treaties.  Tlie  attorney  <reneral  of  Cjilifornia 
broui^ht  the  action  and  reeovered  $17  million,  of  which  Si>  million, 
was  returned  to  the  irovernment  as  administrative  setoff  for  iroods 
and  services  wliioli  it  claimed  it  previously  provided  to  the  Indians." 
In  anotlier  California  attorney  jreneral.  Tr^arl  "VVarren.  attempted 

to  reaetivate  the  case  throuirh  litiiration  and  failed. 

In  10i>n.  the  Indian  Claims  Conimission  (established  in  1046)  ^'** 
issued  an  ortler  direetinir  that  the  ln<ljans  of  <^alifornia  be  compen- 
sated f'lr  the  f»4  uiilliori  acres  of  laiul  that  wero  taken  from  them 
illeirany-  In  lOfU.  the  nejxorinterl  settlement  was  finalized  in^  the 
amount  of  $20.1  million  or^  ixpproximately  i>40f>-f^  per  acre.  The 
distribution  of  that  jndirment  was  made  in  r»ecember  107'2.  to  fi4,;5TO 
Indians  who  are  deseeudauts  of  the  oriirinal  tiispo.^sessed  California 
Indians. 

nnMrXinAr-irv  . 

As  one  would  expect  from  the  hisrori<-al  over^-jcw.  there  are  at 
leJst  five  identifiablo  e]:is.-=!e.s  of  Indian  people  in  California:  (1) 
urban  In<lians  expe  ri  cue  in. <r  the  s|>ecMal  prol>leins^  related  to  receivinp: 
social  servieos  from  urban  comniunities  and  tlie  Federal  Government; 
(2)  potential  landless  Federal  rural  Indians  excluded  frV>ni  Federal 
social  servii-cs  on  p-rr»unds  they  havi»  no  reservation  land  base:  (3) 
tribes  with  wbi*-h  the  I^ed^'ral  Oovcrnment  tenninated  relations: 
(4^)  imrecorrnized  tribes:  and  (~>)  T*eserv:ition  land  based  tribes.  Tlie 
followin*r  aiialysis  is  principaUy  directed  at  this  last  sroup. 
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The  exact  coviut  of  the  iiunihor  of  Inilians  in  California  varies 
considei^nbly.  The  Bureau  of  Census,  with  acknowledgrod  iindercount, 
places  tJic  iigure  at  approxiinatoly  00,000.  State  of  Calif oriiia  esti- 
Hiates  S5»000*  Other  sources  would  place  the  number  in  ex^cess  of 
lb0-.OO0.  Accordin<^  to  tile  census,  California  has  the  third  lar<?est 
I>opulation  of  Indians  among  the  States*  All  sources  agree  that  the 
majorit5'  of  the  California  population  resides  in  urban  areas.  The 
census  classifies  76  percent  of  the  Indian  population  in  California 
as  urban, 

ALi.oc-.\Tio>c  OK  rKDi::n-.vi:*  itKsouKciiS 
Bureau^  of  Iixdiart  A^jfairs 

In  contrast  to  these  population  figures^  the  15ureau  of  Indian  Af- 
fairs estimates  its  service  population  at  This  tigure  is  based 
on  the  ninnber  of  Indian  people  who  are  (1)  membei-s  of  federally- 
recognized  tribes  and  (2)  arc  living  within  tlie  State*  Otherwise 
stated,  the  count  is  based  on  the  number  of  Indians  living  within 
counties  containing  trust  land.  The  majority  of  this  land  is  located 
in  rural  areas  and" has  little  potential  for  economic  development, 
-  \IMost  of  the  t"ribos  have  small  resident  populations.  In  lOTS,  tlie 
Rureau  of  Indian  Affairs  estimated  the  total  '"^on  reser\-ation^'  resi- 
dent Indian  population  to  be  04240.^^^  The  fact  that  this  estimate 
was  made  in  tiie  context  of  a  general  survey  of  Indian  labor  status 
suggests  the  possibility  that  this  figure  (6.240)  mav  be  used  by  the 
-BIa  in  other  subject  areas  involving  allocation  of  ^Federal  funds  to 
California  "Indians. 

Whatever  the  reasons,  it  is.  clear  from  KIA  budget  data  since  1960 
that  federally  recognized  California  Indians  have  not  been  receiving 
a-fair  share  of  the  total  BIA  allocation  of  appropriated  funds.  The 
BX A  recognizes  a  service  population  of  36,255  Indians  in  California 
and  nses  this^  figure  in  its  appropriation  requests  to  Congress.  This 
amounts'^to  6.T  percent  of  the  total  JJIA  service  population  nationwide. 
However,  since  1969,  the  total  allocation  of  appropriated  funds  to 
California  has  ranged  between  O.S  percent  to  a  high  in  fiscal  year 
197T  to  2,2  percentT  Ijq.  fiscal  year  1977,  Indians  served  by  the  BIA 
Sacramenfb  Area  Office  will  receive  a  per  capita;  all ocat ion  0^^^504.70 
compared  with  a  per  capita  national  average  of  $936.21.  (See  tallies  I 
and  II.) 

The  BIA  does  not  iise  any  fixed  formula  for  allocation  on  the  bnSiS 
of  population.  Each  program  of  15 TA  is  evaluated  on  its  o^vn  terms 
and  not  all  programs  pertain  equally  to  all  areas.  I^rograms  such  as 
timber  managcrmont*  rang^  conservation*  etc,  ma^r  require  allocation 
of  funds  to  one  area  which  are  not  appropriate  to  another,  and  this 
.clearly  would  be  true  in  the  context  of  California.  However,  ser^'-ice 
population  does  figure  heavily  in  many  people-oriented  program  allo- 
cations. And  it  is^clear  that  the  disparity  in  allocation  to  California 
Indians  cannot  be  justified  in  terms  of  service  population  or  in  terms 
of  stated  needs. 


Estimate  of  rt»sltlent  Intlfan  population  and  labor  force  stntus,  projiarcil  by  HIA,  107C^ 


It  has  been  note<l  that  California  Indians  Averc  sin^rlecl  out  in  the 
195o4  fir  teSn^aSon  of  Federal  relations  (some  60  small  tribes  ^  crc 
iff^tedS  or  ^riQcIusion  under  Public  Law  8S-2S0.  It  is  believed  that 
the?So4rcls  of  this  period  led  the  BIA  to  adopt  a  policy,  undercount^ 
inir  its  true  service  population  in  that  t>tate.  ^   , 

While  the  -polices  of  termination  have  now  been  abandoned,  the 
bud4tary  4'5emof  the  BXA  has  not  allowed  for  a  corrected  evaltia- 
Sir?DfSe  iervice  needs  of  these  pex»ple.  The  BIA  ^^^'^''-^^^Sl^I^^^W 
budoSs  by  using  past  budgets  as  data  bases.  Kather  than  si^ficantly 
re^^atSg^l^tions  each  year:  the  BIA  relies  on  past  allocations 
dete^Sne  current  ones.  Ai^  offices  whic^  are  u^derf  imded  m  one 
fiscal  Tear  are  likely  to  be  underfunded  m  subsequent  years  The  result 
h^h^^tStt  while  Sacramento  Area's  share,  of  the  total  budget  has 
increased  somewhat  from  1969,  it  has  not  increased  sufllciontly  to 

reach  an  equitable  level.  .  _   _  _  r-    t.  ^ 

In  fiscal  year  1977,  the  BIA  budget  provided  for  tlio  first  time  an 
experimental  "equity  adjustment"   for  underfunded  agencies. 
a<rScics  received  a  standard  1.6  percent  allocataon  increase,  but  those 
agencies  selected  to  participate  in  the  "equity  adjustment,  received  an 
additional  6.4  percent,  mal^ng  a  total  8  percent  increase-  The  Southern 
California  A^^ncv  in  the  Sacramento  area  was  selected  to  participate 
in  this  program,  but  the  Hoopa  and  Central  California  Agencies  were 
omitted.  Even  for  Southern  California  Agency,  6.4  percent  was  hardly 
enou-h  to  alter  radically  the  present  nnbalnncc.  >^verthGless,  it  ap- 
pears that  the  BIA  considers  that  the  ''^n^iity  ad.iustn.ents"  wore  ill- 
received"'  and  mav  notl>e  continned."«  Clearly,  an  '^equity  ad:iustmcnt 
is  mandatorv  for  the  California  Indians.  The  programs  listed  m  table 
III  <=orvc  Indians  living  on  and  off  reser^-ations  and  ranches  as.  or  a 
ser^-ice  population  of  S6i255  which  includes  all  rural  Inclians  livrng 
within  countries  cont^iinin<r  trust  land-  As  can  be  seen  m  table  LV, 
the  Sacramento  Area  fiscal  year  1076  ^^^lo^^tion  con^sisrs  o  fimds 
expended  to  serve  the  larger  ser\-ice  population  of  36,2.»;>.  Table^  V  and 
VI  demonstrate  that  even  for  tlioso  programs  which  ^<^rye  Indians 
living  on  and  off  reservations  or  rancheria?.  the  Indians  of  Calxfomia 
are  severely  underfunded- 

^-I.*.tter  of  r>eparTTn*'nt  of  HousirtC  and  OvminunU.ir  neveloproent.  State  of  California  to 
C*T)^r*^SKrDaTi  Slrt(i«*>'  Vat**:*  dat<*<l  Apr.  IS,  19*  •- 
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TABLE  t.— TOTAL  FEDERAL  8IA  OUTLAYS  AND  SACRAMENTO  AREA  ALLOCATIONS  1969-77 1 

IDolUr  amounts  In  thousandsl 


Total  outlay  of 
TatferaJ  ftinds  for 
81 A  nationwida 


Sacramanto 
area  allocation 


^rcant  of  total 
BIA  funds 
altocatad  to 
Sacramanto  area 


;  Fiscal  yaart 

IWO.  

1971  

1972  

1973^„, 

1974  

197S  

•197S»_ 
1977 


$263,094 
302,745 
364,508 
439,685 
514,866 
583,838 
691,317 
867,601 
508.265 


$2,005 
2,472 
3,938 
5*  810 
9,924 
9,413 
10,949 
11, 166 
1U047 


a8 

1.1 
1.3 
1.9 
1.6 
1.6 
1.3 
2.Z 


y  Flcitras  obtained  from  tha  olffca  of  the  Sacramanto  area  dtractor  and  from  Fadaral  Budset  data. 

'  Currant  yaar  ftcuras.  Totals  ara  tantstive  sinca  tho  projrram  yaar  is  not  yat  complatad.  Th«  figura  for  th«  Sacramonto 
:  araa  does  not  includa  jcarryovars  from  fiscal  yaar  1975*  Wfth  carryovars,  ttiis  year's  expenditures  w4ll  probably 
.  '  - total  $11,482,900*  -  . 

•  •  The- prpiecled  allocatkm  for  Sacramento  does  not  Include  tfie  followln£  bodaet  items  since  proposed  altocatJons  lor 
-  such  items  nave  not  as  j^et  been  made:  Aid  to  public  schools,  law  enforcement,  road  construction,  trrication  and  pcwer 
:  ^itenstniction,  school  oparationa.  Only- partial  allocation,  as  yet»  has  l»een  proposed  fdr  aid  to  tribal  aovemments.  Funding 
'  iffevels  ander  that  Hem  for  comprehensive  planning,  tribal  covemment  development;  end  asricultyral  extension  services 


throttch  October  1977  since  the  Federal  Government  is  shifting  from  a  Jufy  to  July  fiscal  year.  The  period  of  July  1976- 
October  1976  will  be  covered  by  a  special  appropriation  of  $242,712,000.  California's  estimated  ^13,398,500  plus  would 
^account  for  only  1.6  percent  of  the  estimated  ftscat  year  1977  total  funds. 


TABLE  It. — PROPOSED  RSCAL  YEAR  1977  BIA  BUDGET  BY  AREA  AND  SERVICE  POPULATIONS! 

IDottar  amounts  in  thousandsl 


Area  ranked  by  size  of  allocation 


Proposed 
allocation 


Percent 
of  total 
allocation 


Population 
on  or  near  a 
reservation  ^ 


Percent 
or  total 
population 


Navajo.*. 
Pfioenix^ 


Pbrtland.. 
Aberdeen, 
Juneau. 


AlbUQuerque. 

Muskogee.,.;  

BUIincs  

Anadarko  


Navafo-Kopt.^ 
Total.- 


5123, 523.4 
7S,73a  1 
55, 258.  2 
51,100.5 
41, 333. 6 
36. 450. 1 
31.876.5 
27.  747. 1 
23, 279.6 
12.  8^.  8 
12,591.3 
II,  047,4 
2. 477. 7 


24.3 
15.5 
10.8 
10.1 
8.  1 
7.2 
6-3 
5.3 
4.6 
2.5 
2.5 
2.2 
•  5 


» 129,  97S 
50. 879 
25, 305 
48,846 
61, 026 
34,952 
62,538 
30,640 
23,713 
10,095 
22,052 
36, 255 
»6,710 


23.9 
9.4 
4.7 
9.0 

11-2 
6.4 

11.5 
5.6 
4.4 
1.9- 
4.1 
6.7 


508^  265.  3 


100.0 


542,  897 


100.0 


s>Budcet  figures  do  not  include  proposed  allocations  for  foirowing  programs:  Aid  to.pubUc  schools,  school  operations, 
law  enforcement,  road  construction,  irrigation  and  power  constructiorr.  Only  partial  allocation  has  t>een  proposed  for 
.aid     tribal  fovemmems. 

.^Populatioa  tlgures  are  Insed  on  June,  1973  data  produced  by  the  BIA.  Mr,  Conger,  the  6ureau*s  chief  statisttcian,. 
stated  that  such  data  was  the^  most  current.  The  36,ZS5  5gure  for  the  Sacramanto  area  represents  the  total  number  of 
Indians  ti VI Of  in  the  34  counties  which  contain  trust  land.  Figures  for  other  areas  may  t>e  high  btcause  hgures  rec 


by  Moam  reservations'  include  trilMl  members  who  are  no  longer  redden ts.  Source  for  data:  "Estimates  of  Kesident  Indtan 
Popufatioffi  and  Labor  Force  Status,*' BIA,  June.  1973. 

^  BIA  documents  from  which,  this  data  was  obtained  included  **Havaio-Hopr*  as  an  "area"  for  the  purposes  of  receiving 
BIA  allocations  tor  fiscal  year  1977.  The  population  of  6,710  is  equal  to  the  figures  shown  for  the  fiavaio^Hopi  Agency  ta 
the  document  **Estimates  of  Resident  Indian  Population  and  Labor  Force  Status,"  6IA*  1973.  That  figure  was  tnduded 
within  the  Navajo  area  population  of  136,686,^whtch  appears  tn  the  at>ove  mentioned  document.  The  flavajo  figure  shown 
M  this  table*  IZ9,97S.  excludes  the  Navajo-Hopi  population  estimates.  Although  the  Navajo-Hopi  Agency  is  listed  as  a 
separate  '^erea**  oa  the  table,  it  is  in  fact  an  agency  within  the  larger  Navajo  area.  (To  compute  Navajo  population  shownr 
136.686  mmus  6,71a  equals  129.976.>  .  ' 


5  J!  R 
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TABt£  III  —FUNDS  ALLOCATED  TO  SACRAMENTO  AREA  FOR  PROGRAMS  SERVING  INDIANS  ON  AND  OFF 

RESERVATIONS,  FISCAL  YEAR  1975-7$  " 

[Dollar  amounts  in  thous«nds| 


Fiscal  year         Fiscal  vur 
Piosrams  serving  Indians  on  and  off  th«  reservation  ^^^^  

,  .               .  S2G,2  S37.7 

Education  and  tramme.  general      "^2, 5  4^3 

Sctiool  operations.   -    -  387.7  350,0 

Aid  to  ptiUlc  scfiools..**-    -      2s  905.0  2*764,9 

Career  deve*opment —    —   473.6  $09.1 

Aid  to  tribal  eovemments'   -  —   83.0  109,1 

Social  services   -   31^4  30,0 

Law  enforcement  — •  *     54S.4  627,7 

HOttStns  —--^T     474*?  230,0 

Business  development  imnts...    -  -  43^.6  1, 14U9 

Direct  «mployfnentaast5tance->      —   324  4  •452.4 

General  management  and  factrttie»  «    13^9  138^7 

Loan  guaranty  and  insurance  fund    •       4^  g  468^  g 

Admtnistrabve  support   *     

ToUI..„„„-  -  —    ^'^^^ 

.  Th.  pioganis  listed  are  those  wbi<J.^ccordin«  to  Sacr.mento  are.  direrto^  Finale,  serve  Indians  livio«off 

rwervat&ias  well  as        on  trust  land.  This  service  population  IS  estimated  at  36.ZS5. 

iMjth  on-. and  oir-reservation  Indians. 

TABLE  IV -PERCENT  OF  TOTAL  FUNDS  ALLOCATED  TO  THE  SACRAMENTO  AREA  EXPENDED  FOR  PROGRAM 
SERVInVbO^^  ON  A  C36.255  SERVICE  POPULATION,.  FISCAL  YEAR  X97S-76 

[Dollar  amounts  in  thousandsl 


Amount  allocated 
for  programs 
serving  on  and 
off '^reservation 
Indians 


Total  amount 
allocated 


Fiscal  year: 

1975„, 
lSr76--. 


$7, 172.  7 
6,  965-1 


$10,949.0 
H.  166.0 


Percent  of  total 
serving  on  end 
off  res.  Indians 


65.5 
62.4 


TABLE  V -FUNDS  ALLOCATED  TO  SACRA VENTO  AREA  OFFICE  VS.  TOTAL  BIA  '^^^^S^^Y^^^^^ 

PROGRAMS  SERVING  CALIFORNIA  INDIANS  BOTH  ON  AND  OFF  RESERVATION.  RSCAL  YEAR  1975 - 

[Dollar  amounts  in  thousands] 

Fiscal  year  Fiscal  year         Percent  of  total 

1975  amount  total  amount       amount  avaflaDW 

Selected  programs  servinjE  both  on  and  off  reservation  ^**^»«5ti?  ^''^lii^l^  Sacram^^rS 
Indians  service  population  36,255  =  <est*mated>  Sacramento  area  all  areas       sacraroemo  area 

School  operations.    7  28,352  1.4 

Aid  to  public  schools   «   2  905.0  54-396  5.3 

Cereer  development, —  —  -   473I6  11  322  4,2 

Af d  to  tntxal  aovemmcnts  ^-    g                        9g3  . 1 

Social  servicm...   10.115  .3 

Law  enforcement    *   ^45  4  13  203  4.1 

Housing —     -    474' 2  lOiOOO  4,7 

Indian  business  development  grants   — 1  14  107  ^  10-2 

Direct  employment  assistance  ^    ^J^A^t^p  ^  *   " 

1  Figures  obtained  from  budget  data  of  Sacramento  area  office  and  from  Interior  Department  bud£ct  estimates  lor 
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TASLF.  VI.<-»FUNOS  At.LOCATCO  TO  SACt^AMCNTO  AREA  Of  TtCE  VS.  TOTAL  BIA  rUNOS  AVAILABtE  fOR  SCLICTFO 


raOGRAMS  SERVING  CALIFORNIA  INDIANS 

BOTH  ON  AND  OFF 

REStRVATION,  fV 

1976  4 

Sel^cNKl  procrsim  Mrvinc  both  on  and  off 
rvMrvftt^oR  Indians  safvica  popuUlian  36,25S  > 

Fiscal  year  1976  s 
amoMnt  allocatad  to 
Sacf  am«nto  area 

Fiscal  v«ar  total 
amount  available 
to  all  areas 

Percent  of  total 
amount  available 
allocated  to 
Sacramento  area 

Aid  to  tritol  tov«f<imant5   .   

Social  Mfvicaa    

Indian  Dusimss  development  cnints,.    

«.8 
3M>.  0 
2  764  9 
*fe09,  1 
109.  1 
30.  0 
€27,  7 
230.0 
U  141.9 

5147,  539 
27,  9W 
54,  <,79 
It. 997 
11*9 
24.  SOO 
14,310 
lU,  000 
14,  021 

0.003 
-  1.2 
6wO 
b,  1 
.2 
,1 
4.4 
2,3 
8.1 

Figures  obtained  from  budget  data  ol  Sacramento  area  off>ce  ;ind  from  Interior  Oepartmeni  budget  estimates  for 
Bureau  of  Indian  Affairs. 

*  Service  pos^ulation  estimatei  obtained  from  June  1973  statistical  data  produced  bv  tt)e  &IA«, 
>  Frgures  are  estimates  sirwe  risc^l  year  1976  proar^m  year  is  not  as  yet  compl^J. 

Notet  Tables  I  to  Vt  taken  from  California  Dep»ftmcnt  o'  Housing  a««C  Cummunily  Development  report. 


7'}(lJ^zn  Health  Senuce 

I?iicl«2:otary  vlata  ft*otn  the  TITS  has  not  Ix^on  compiled  wirli  the  sumcs 
cletnil  as  that  for  lilwV,  However,  ti;Lriu*cs  available  inclicatc  that  UTS 
fundin^i:  for  California  Iiulian  ^iervices  ttrc  eqtially  out  of  balance  for 
sor\-ice  i>opuIation  uikI  neecL 

The  Indian  ITeu It h  Services  allocates  only  about  1  percent^  of  its 
re^^oiirces  to  health  care  for  C:iliforni:i  Indians.  (The  ntirional  Indian 
Health  Sex^'iees  ap2>ro(>riatioTi  is  :?ii')O^421-,0OO:  California's  assi^med 
share  is  S2-.72T,000),  Of  r>ia  HIS  doctors,  only  tliree  are  servinfr  Cali- 
fornia Indianf>;  of  l,OSl>  mxrses*  California  has  only  e:frht:  and  of  tlie 
S.OOO  total  HIS  employees,  only  4Z»  arc  assi^rnod  to  i'alifomia.  Were" 
California  Indians  li\^in<r  on  i-eservutions  to  receive  fiindinjj  on  a  i>er' 
capita  basis,  they  would  be  entitled  to  at  least  i?l<J,041.40S  as  opposed 
to  the  ^2^72,7 J)0O  they  presently  receive. 

TIK<  Y  >MMKXl>AXKiXS  _  ^ 

lioconiniendations  nia<le  tlirouirhotit  this  report,  r^re  e^inally  appli- 
cable to  the  Indian  tribes  and  Iiulian  people  of  California.  Kcoonixnen- 
dations  made  in  other  chaptei-s  which  hnve.  parTi<*ular  pertinence  to 
California  are  as  follows:  (I)  spcci^^l  finnncial  needs  of  small  tribes 
cov^ered  in  cliapter  (2)  amendment  of  X*ublic  Law  S^>— 2SO  to  facili- 
tate retrocession  of  juri5=diction :  (:>)  delivery  of  services  to  urb^i 
Indians  and  rural  landless  Indians  covercil  in  chai:>ters  8  and  O;  aYid 
(4r)  restoration  of  terminated  tribes  and  rccojrnition  of  previously 
unreco^crnized  trilxis  covered  in  chaptoi-s  10  and  11. 

The  record  reflects  that  there  is  <lisparity  in  the  present  allocation 
of  funds  by  the.  KIA.  and  IliS  to  California  India n«.  Indians  in  other 
States  with  a  si^mificant  nnmb<*r  of  lan^lless  Indiar  tribes,  such  as 
>Iichigan.  may  also  be  alTocte<h 

1*  The  Hiirean  of  Indian  A^ffairs  be  dii"t*cted  to  review  its  past  allo- 
cation of  funds  amon^  its  service  areas  to  detemnne  whether  Indians 


in  all  of  its  service  areas  arc  receivm^r  equivalent  services.  In  those 
service  areas  wlicre  significant  underfnndin*^  and/or  disparity  in  allo- 
cation Kas  occurred,  immediate  "equity  adjustments"  be  made. 

2.  The  svstem  of  using  past  budgets  as  a  data  ba^to.  csti^bllSil^cltiler 
fl^>o^s  or  ceilings  on  current  or  future  l>udgets  not  m  rigiuly.enforced.- 
This  is  particiilarlv  true  in  those  areas  ^vhcrc  past  budgets  have  failed 
to  properlv  provide  for  the  needs  of  its  service  population.      _  ^. 

The  Indian  Health  Service  review  its  service  delivery  to -Indians 
in  California  to  determine  whether  its  service/ population  in  C  aiilornia 
Ls  receiving  health  care  equivalent  to  that  of  Indians  m  other  areas. 

4.  Co.iirress  require  each  of  these  agencies  to  report  on  tlieir  nndiKgs 
re'-ardin«r  past  inequitie=i  in  fund  alkx-ations  among  tneir  diliercnt 
,  -ervi:-c  areas  and  require  ea-li  agency  lo  specify  the  pi-ocedure  it  ^^-ili 
foil--.     ill    future   budget  development s  lo  uvoid-  repetition  ol  tnit* 
oee  :rT-once. 

T>.   I-..\XD   ClAI^IS   A>-D  .VliOIilGIX-VL  Ow^-EKSilll^ 

j-ASc;A:vrAQVOi>i>v  axo  rEXOUscox  cl,vims 

The  lar-e^t  hmd  claim  ever  brought  by  Indians  in  a  Federal  coiirt 
ihny  soon  Ik.  litigated  in  the  Federal  pistrict  Court  for  the  District 

""^The'claims  of  the^JPas^^nmaqnoddy  Tribe  and  the  I>enobscot  Xati^^^  " 
involve  in  excess  of       luillioii  acres  of  land  Avitliin  the^t?tate  of  Maine. 
Tiie  land^  in  question  were  taken  by  the  t>tate  of  Massachusetts 
pursuant  "to  treaties  dating  from  1704.  When  Maine  secured  mde-. 
pendenoe  in  18-20,  its  articles  of  separation  asstimcd  any  obligations 
that  Massachusetts  owed  to  the  Indians  by  treaty  or  otherwise. 

The  claims  of  the  tribes  are  founded  on  the  Indian  Trade  aiwl 
Intercourse  Acts  enacted  in  ITOO  and  periodically  reenacted  by  later 
Con<'-re^^e^-  The^^e  Acts  are  often  referred  to  as  >.on-Intercoui-se  Acts, 
The^Von-Intercourse  Act  of  ITOO  and  its  later  successor  legislation 
i>rovided  that  no  purchase,  grant  or  other  conveyance  of  Indian  land 
-  should  be  of  anv  validity  unless  the  tr^insaction  be  made  and  executed 
under  the  authority  of'  the  Ignited  States. 

'*  ' 

In  10T2  the  Pas'samaquoddv  Tribe  asked  the  United  5^tates  Depart- 
ment of  the  Interior  to  brini^:  suit  against  the  "State  of  Maine  under 
the  Xon-Intercourse  Act.  The  Department  of  the  Interior  re^ed 
on  the  <-rounds  that  it  owed  no  trust  obligation  to  the  tribe,  and  the 
trilx>  -;ucd  the  Federal  Government  challenging  that  refusal.  Shortly 
after  suinc:  the  United  States  Government^  the  tribe  obtained  a  court 
order  reqiiirin-  the  United  States  to  sue  ivlame.  so  that  the  statute  of 
limitations  might  not  run  out  on  the  tri^bes  claims.  -Th^^^f!"^^- 
^  on  l>ehalf  of  the  Passamaq noddies  and  oofe  on  behalf  of 
seek  onlv  monetary-  damages  in  the  /otal  amount  of  SoOO  milliori- 
Thev  do'not  seek  return  of  land,        I  -      -r^-  ^  -  ^    ^ - 

In  1074  the  United  States  District  Court  for  the  District  of  Elaine 
rendered  a  decision  holding  that  the  Passamaquoddy  Tribe  of  Indians 


was  a  tribe  'xvithin  the  meaninir  of  tlie  Xon-Intercourse  -Vet  of^jao 
and  its  successor  leffislation.  This  decision,  was  affirmed  bv  tlie  I?  irst 
Circiiit  Coiirc  of  -A^ppeals  f or  the  United  States  in  1975.  The  Depart- 
ment of  Jxistice  was  not  oi:dered  to  brin^r  suit  on  behalf  of  the  tnbe. 
but  it  was  told  that  it  could  not  premise  its  refusal  to  represent  them 
on  the  theory-  that  the  Passaniaquoddy  and  tiie  Penobscot  were  not 
Indian  tribes.  As  a  conseCiucnce  of  this  litfgacibn-  the  Department  of 
the  Interior  rceA-aluated  the  case  and  reciuested  the  Department  o± 
JTustice  to  brill":  action  on  behalf  of  the  tribes.  ,  . 

On  Februixrv  2S,.  1977,  the  Justice  Department  filed  a  mohon  in 
the  case  of  Vnft<.d  St<tte,s  y.  Mahie  askini?  for  more  time  until  -June  1, 
1977,  to  file  its  formal  complaint  on  behalf  of  the  two  tribes.  IJiis 
motion  outlined  the  claims  wluch  ic  proposed  to  file  on  behalf  of  the 
tribes.  As  outlined,  the  proposed  claim  would  elimmate  hi£fhly  popu- 
lated coastal  areas  and  would  take  into  consideration  the  special 
problems  to±  small  indiviavial  laud  ov/ners.  Land  claims  described, 
would  anaount  to  approximatelv  40  percent  of  the  State  land  mass. 
The  bulk^c'f  rlicse  lands  are  held  in  ownership  by  a  small  number  of 
intlividtial  fatniiie:^  and  iarire  corporations-  _   _      .  , 

The  Department  of  the  Interior  oriirinally  asked  Justice  to  pursue 
-10  million  acres  of  land.  Of  the  10  million  acres  m  the  claim  area,  an 
estimated  3  million  acres  are  presently  occupied  by  towns,  busine^rS. 
and  private  residences.  The  balance  of  the  land  is  unoccupied  anci 
lar«^ly  held  in  private  ownership  by  a  few  large  paper  companies..  A 
small  portion  of  the  unoccupied  lands  (7-10  percent)  is  owned  by  t4ie 
^tate  of  Maine-  A  negli^ble  amount  is  held  by  the  Federal  (jovem- 
ment.  Interior  has  now  modified  its  request  for  litigation  m  aOTce- 
ment  with  the  Passamaquoddv  and  Penobscot  Tnbes  and  is  asking 
Justice  to  file  for  claims  on  lands  actually  used  and  occupied  by  tJne 
tribes  as  of  1700.  The  modified  claim  would  not  include  the  coastal 
areas  settled  or  the  lands  <rranted  as  of  1790.  Thi5  would  exclude  from 
the  present  claim  significant  areas  of  population  where  there  are  nu- 
merous individual  homes.  .  \^     t_  \ 

The  position  of  the  Department  of  Justice,  as  agreed  to  by  tne 
tribe,  not  to  seek  possession  of  private  homes  or  small  property  hold- 
ings is  dependent  upon  seeking  legislation  substituting  a  satisfactory 
monetarv  claim  against  an  appropriate  so\'e reign  body,  presumably 
the  United  States  and/or  the  State  of  Maine,  for  the  full  value  of  such 

claims.  -  _  " 

Trrvmediate  Effects  <yrh  Maine's  E^canomy 

As  a  result  of  the  pending  and  expected  claims  on  behalf  of  the 
Passamaquoddv  and  Penobscot  Indians,  municipal  bond  offerings  have 
experienced  minimal  difficulty  with  certification.  Municipalities  have 
been  successful  in  meeting  their  financial  needs  thus  far  by  borrowing 
from  banks.  Heal  estate  transactions,  with  one  exception,  have  been 
prettv  much  business  as  usual.  It  can  rensonably  be  expected  that  in 
the  future,  the  lack  of  ability  to  clear  titles  could  impede  transactions 
in  real  estate  if  the  claims*  proceed  in  court  along  the  lines  recom- 
mended. Real  estate  salesmen  and  brokers  may  experience  c  ecline  in 
-work  in  businesses  which  :ire  thinly  financed.  Attorneys  who  do  title 
work  face  the  same.  The  consrriicrion  industry  could  decline  with  the 
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concurrent  decline- in /chc  financial  institutions  concerning  niortgxtge 

^markets.  -  .        ''i  t 

Altkough  tliis  has  not  proven  to  be  the  case  to  date,  it  may  develop 
despite  the  orii^inal  and  continued  position  of  the  tribes  and  their- 
attomevs  that  thev  have- not.,' do  not  now,  and  will  not  seek  to  evict 
private*  homeowners  in  a  neirotiated  settlement  or  substitiited  claim. 
That  position,  however,  would  not  necessarily  open  the  market  in  a 
purelv  liti^tidn  setting.  Experiences  in  MaShpee  and  G-a:.'  Head. 
>Iitssachusetts,  indicate  fliat  even  \vhere  the  claim  is  limited  to  nonresi- 
'  -  den tial  areas,  as  it  was  in  the  Mashpee  Tribe's  case,  the  cJlect  of  the 
claim  was  to  cloud  titles  within  the  entire  claim  area  with  the  collateral 
chitiing  of  the  real  estate Jtnarket.  -  ~: 

CTTie  JBroader  Implications 

The  Passamaqnoddv  and  Penobscot  claims  in  :Nraihe  are  not  peculiar 
to  those  tribes  orto-that  State.  Xearly  idenrical  situations  aire  known 
to  exist  for  the  Wampanoa|j:s  of  Gay  Il^ad.  ^tassachusetts :  TTampan- 
-oa<rs  of  -NEaslipee.  Mass. :  Xarra<::ansetts  of  Charlestown.  K-I. ;  Scha*rh- 
ticokcs  of  Kent,  Conn-.:  "Western  Pequots  of  Tjedvard,  Conn.:  Oneidas 
of  Oneida.  X.Y.;  Catawbas  of  Kock  Kill,  S.C:  and 'the  Mohawks  and 
the  Cavuiras  of  Xew.  York- 

Thc'Passamarpiodflv  and  Penobscot  claims,  however,  constitute  ap- 
proximatelv  0;">  percelit  of  the  lands  in  the  United  States  subject  to 
^-claims  for  violation  of  the  Trade  and  Intercoiirse  Acts.  Xo  other  claims 
-!=are.  therefore,  near  the  ma*mitnde  of  the  violations  claimed  in  jNfaine. 
:  The  claims  are^very  probably  limited  to  the  ones  presently  known  in 
the  Eastern  Sfates.  FederaL presence  in  land  transactions  was  the  hall- 
mark of  western  expansion.  It  is  fair  to  conclude,  therefore,  that  it  is 
most  unlikely  that  these  cases  will  lead  to  a  host  of  similar  claims  out- 
side of  the  orijrinal  1-3  colony  land^areas.  ^  - 

The  response  to  similar  claims  in  other  States  has  been  rj^arkedly 
i^liwdifferent  from  that  of  Elaine  officials.  In  Khode  Island,  for  example, 
where  the  Xarran^ransett  Tribe  has  been  successfully  litigatincr  a  claim 
for  the  return  of  3.000 -acres,  there  have  been  few,  if  any.  adverse  poTiti- 
cal  or  economical  effects.  The  Catawba  Tribe  aiid  the  State  of  South 
Carolina  have  carried  on  very  friendly  negotiations.  . 

On  rVfarch  1.  1  f>T'7.  bills  woro  introduced  in  both  the  House  and  tlie 
Senate  by  the  rNXaine  con'rro«sional  deleiration  to  -»vipc  out  the  claims  of 
these  two  tribes  to  return  of  any  lands  and  limit  the  claims  to  monetary 
dama*res  only.  Wliile  the  introductory  remarks  to  these  bills  indicate 
an  intent  to* leave  the  claims  for  monetary  damajres  .\intouched.  the 
proposal" to  retroactively  ratifv  the  alle<red  land  conveyances  as  of  the 
■clatp;  of  their  occurrence  niiirht  wfll  leave  the  tribes  with  no  compensible 
claims  whatever. 


5i> 


■  Any  congressional  consideration  for  an  interim  or  liltiniate  solution 
for  I^assamaqnoddy-JPenobscot/AIaiiie  claims  could  have  clear  prece- 
dential and  i>61icy  Implications  for  tlie  other  similar  situations.  Xhis  is 
jparticularly  comp.ellm^  since ^ it  would, ax>pear  that  the  situation  in. 
Maine  is  one -where  the  fetate  officials  have'takon  the  most  rigid  position 
against  a  negotiated  settlement.  This  does  not  mean,  nor  shoiild  it, 
that  a:  case-hy-case  resolution  cannot  take  phice  by  congressional  act 
or  ratification  of  negotiated  It  does  counsel  for  careful 

consideration  of  any  action  by  Congress*  ^ 

^  It  is  the  conclusion  of  this  Commission  that  the  legislative  solutions 
which  Tvould  completely  eliminate  aboriginal  claims  to  land  and/or 
claims  for  damages  is-niorally'^wrorig  and  in  violation  of  the  spirit  of 
the  trust  obligation  of  the  United  States  to  the  Indian  people.  Qom- 
promises-must  sure! v  be  worked  out  and  legislative  solutioi^s  will  ulti- 
mately be  required^  l>ut  tlie  proposed  legislation  should  not  be  enacted* 
It  is  our  dfurther  conclusion  that  precipitous  action  by  the  Congress 
at  this  time  might  well  jeopardise  the  negotiated  process  which  is 
just  nb\^  begiimirig.  • 
•  *  irEC03XMT:xr>A'noN's 

The  Oomr/htssion  Tccorrt/m^nds  that  r  ^ 

1.  Congress  reject  any  legislative  solutions  which  would  completely 
eliminate  claims  of  tribes  ba^E^d  on  aboriginal  rights  in  land  and  claims 
to  damages. 

2*  Xlie  appropriate  committees  of  the  House  and  Senate  to  which 
aboriginal  and  claim  abolishment  bills  have  been  referred  refrain  ,from 
holding  hearings  until  the  "^Vhite  House  mediator  has  had  an  oppor- 
tunity for  mediation  with  all  parties  concerned-  The  committee  be 
guided,  by  the  recommendations  of  sucli  mediator* 


y  'i  ii  - 


GENERAL  PROBLEMS 


tniere  is  tlirousliout  an  lev^  ot  Americaji  socaety  substantial  lade  of  tnowl- 
eace  an<i  mticU  mismformatioii  concerning  the  legal-poUtical  status  of  ItoaJan 
tx^es  and  ttie  liistory  of  tlie  lanique  relationsliip  between.  tHe  United  States 
and  Indian  trit>es,  Tbis  deficiency,  jiarticularly-cvben' found  among  aJl  levels  or 
govenun^t: — ^Federal.  State,  and  local — ^bas  significant  negative  impact  on 
Indian  tribes. 
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ggjv- '  CHAPTER  THIRTEEN  ;■ 
SI^^S^S-.^^^  •■  GElSrERAL  X^ROBUSMS 

li  -  J  !-The  ter^  American  Indians  ixxdudea  every  field  of 

•r>^i^<mdeavor,-especi  those  things  vrhich  are  passed  from  generation,  to 
^I|igenei»tion-  The  study  of  Indian  life  by  the  11  task  forces  of  the  Com- 
f';g^imission  jicglected  a  cultiiral  co^^  ' 

^jji'^^^-^    A^  ^  Medicine 

^^■'■■  ■i-J^^yac^Ajrt.--  'Music  ■■  ^  ■  .  '  ^ 

Eolk  C>afts  Performing  Arts 

■^■Qv JB^<>p(i  ^^-^  :    ^      .  ■       '  '  'Recreation 

:      :  G  Shelter- 
^        X«gal  Artifacts  Sports 
y-y::l-'rlXAtGrsLttm         '  Sculpture 

TSrftTrt^rtitinon  of  policies  concerning  administration  and  prioritizing 

ought  to  include  a  reyiew  of  American  Indian 
:  <^  Federal.  State,  and  local  policies 

r  --Vfor  Indian  cultural  support  suggest  that  firm  action  be  taken  now,  until 
:^   a  long-term  plan  can  Be  devSoped  for  American  Indian  cultural 
^^preservation,  mduding  a  vride  irange  of  innovative  cultural  activities 
•   in  Indian  commrmities- 

■       ■   ^   :  O VJfciK V JLtl'W  ■ 

In; the  early  1960's,  minority  cultural  programs  flourished  Avith  the 
■  civil  rights  movement  and  merged  into  the  environpaental-conserva- 
'  tion  movements  to  create  an  accelerating  interest  m  "preservation"  of 
i    American  ethnic  and  racial  heritage.  The  Ethnic  Heritage  Act^  the 
title  T  bilingual  education  and  the  programs  authorized  are  manifestaT 
tions  of  Federal  attention  to  heritage  of  ethnic^and  racial  groups.  The 
National  Endowment  for  the  Arts  and  Humanities,  the  Smithsonian 
Festival  of  American  FoBdife.  the  Folk  Arts -Panel  within  the  Arts 
Endowment,  and  the  American  Folklife  Center  in  the  Xfibrary  of 
'^Gongr^s' attempted  to  support  the  traditional  arts  and  expressions  of 
American  life.  The  I>epartinent  of  the -Interior  and  the  Bureau  of 
?    Indian  Affairs  maintaineitl  support  of  Indian  cultures  through  their 
arts  and  crafts  programs,  and  the  Park  Service  and  tlie  I>epartment 
;  *  of  Agriculture  supplemented  that  support  with  "crafts-in-the-parksT' 
vand  extension  craft  classes.  Meanwliile,  American  antique  dealers  and 
;  1  :  lav  neople  alike  rediscovered  "2s  ava j o  rugs  and  siiverworlc,  tjiotix  bead^ 
i-!  w6tk-  and  Pomo  basketry.  The  demand  for  Indian  craft  work  ^av 
i  S  ceeded  the  initial  tourist"  demands  generated  by  western  travel  in  the 
1J>^  demand  generated  an  increased  effort  by  In- 

!;;^  dmn  people. 


The  JncliaTi  studies  rnovf*rnent  was  a  manifestation  of  the  political 
and  cultural  Biaintenance  Jietwork  that  blos.^omccl  into  institational 
and  pro<rrammatic  reality  in  the  early  TO's.  The  Bnreairs  establi.^hment 
of  the  Institute  of  A'merican  Indian  Arts  was  a  symbol  of  interest  in 
Tndian  ciilturril  studies.  >ro  lon<2:er  did  Indian  stiiden^  wlio  were  re- 
mox^ed  from  traditionnl  maintenance  network?^  rely  on*  the  craft  and 
tradition  classes  offered  at  r:indom  by  Federal  in^titxiticns  under  the 
title. of  Indian  studies  pro<ri*ams^  An  *-officiar'  framework  now  existed 
for  the  seriouf;  study  of  Indian  traditioiu  I^ut  the  unofficial  frame- 
works were  still  in  operation  in  many  parts  of  the  Indian  world  whei-e 
<rrandmothei'S  tau^rht  their  ^*andehildren  the  arts  as  a  way  of  Indian 
life;,  where  councils  had  brou*rht  the  elders  into  tribal  offices  to  teach 
the  younji:  the  old  ways;  where  urban  Indian  cpntei-s  and  powwow 
culture  jratherm<rs  had"  inspired  the  revival  ,of  tlic  old  ai"ts  toward  the 
developme^ifc  of  a  nontribal  **Indian"'  cidture*  The  old  ways  are  a  part 
of  remaining' Indian  culture  and  tend  to  validate  American  Indian 
life*  The  increased  demand  for  Indian  cultural  irrassroots  projrrams 
was  an  outfrrowth  of  the  social  movements  in  tlie  United  States. 

American  Indians  be<r«n  to  devx^lop  their  own  cultural  proirrams  but 
were  tmable  to  secure  appropi-iate  Federal  funds*  X"^nfortunateH%  the 
criteria  set  by  aj2:encies'^  guidelines  and  pro<rran:i  staff  were  not  flexible 
enough  to  accommodate  Indian  desires.  Often,  non-Indian  considtants 
were  attached  to  a  fund  re<|uest  to  satisfy  the  guidelines^  and  often  the 
original  progttim  request  was  liiodified  to  the  extent  that  the  new 
proposal  did  Tiot  match  Tndian  needs.  Tlius.  many  programs  failed 
by  design*  Others  did  not  reach  the  proposal  stage^  and  many  more 
were  never  revised.  Indian  people  have  been  disappointed  again  and 
again*  and  now  do  not  apply  for  fimds*  This  has  resulted  in  local, 
marginally  funded,  and  always  ephemeral  entei'prises*  Soine  of  the 
more  affluent  tribes  who  were  able  to  negotiate  with  the  non-Indian 
world  aroimd  them*  acquired  the  funds  to  set  up  tribal  cultural  centers 
and  muiseums.  Some  of  these  enterprises  wei*e  attached  to  a  gi-r>wing 
Indian  owned  and  operated  tourist- trade  with  good  facilities*  These 
are. the  cxcet>tions-  .  ^  - 

Meanwhile^  Federal  and  State  fxinded,  programs^  .through  agencies 
like  the  arts  council-  and  private  foimdations  continue  to  support  non- 
Indian  scholars  and  agencies  in  Indian-related  projects.  These  scholars 
and  agencies  have  little  Inclinii  participation*  hence  little  impact  on 
Indian  people.  Some  piojects  do  impa<*fc  in  a  nositive  way  on  Indian 
7>eoples  iind  are  usually  those  that  are  started  through  Indian  requests. 
3fany  projects  do  not  represent  Indian -defined  goals  and  do  not 
serve  the  best  interest  of  the  people.  A  substantial  number. are  offen- 
sive and  operate  in  ways  inimical  to  the  interests  of  Indian  peoples. 

Academicians — anthropologists,    historians,    linguists*  folklorists-. 
museologist- — searcli  for  and  compete  witli  Indian  people  for  funds. 
Tliese  people  are  sophisticated  in  the  art  of  irrantsmanship*  and  many 
"^o:f^^heTU"T>articTparted""inndevolopiu^.<^^ 

not  usually  meet  the  criteria  for  fimding  of  projects  which  impinge 
upon  their  lives  and  cultiiies.  P'or  example*  the  iN'ational  It^ndow- 
ment  for  the  J[Tnmanities  lias*  as  a  criterion  for  primary  researcher* 
credentials  as  an^'ar^ademic  Innnanist/*  Few  Tndian  people  can  meet 
this    formalized    criterion^    hence    few    qualif\"    as    project  direc- 


§iMap^^i«^^  and  ability  .to  direct  and  enridi  tlie 

^pTOjS^cfc^-^  by  tribal  peoples  without  ex- 

^^j^ex±%i6^"^ix^  "humanities"  or  "arts"  are  not 

Piuri^ea^^       oir .  accepted  as  ^'good"  or  rSvell- written"  proposals  by 

I%i  ^ipFew  are  used  as  re  view  panelists  bv-  f  imdin*? 

IJiE^raSesl:  the  tendency  to  Tase  one  or  two  Indian  scliolars  as  "outside'* 
liijeroeweis  or  nbn-^  scholars  with  a  (non- Indian)  reputation  as 
v^TcSsperts  on  trainin*r  Indmns  or  non- 

^llndiani  peo  ^yho  can  assist  i>rospectivc  Indian 

^fpropbsal  wiitei^-  I^  non-Indian  «renerated.  proposals  is 

kiseldom  sought.  Thus,  there  are  few  people  who  respond  to  Iiidian 
fe-fcbhcer^s  or^  act  in^^l^^  Indian  "interests.  There  seems  to  be  little_ 

i^iieare  to  distihguishibetw^    non-Indian  interests  and  Indian  consult-" 

■  I aittS'^r  prefects-  Kecerttly,  tJie  head  of  one  division  in  one  of  the  en- 
v?;  dowments  referred  to  a  «rr,oup  of  "Indian  educators'-  wliich  included 
it  tl]Lre€s*  non-Indiaiis-  and  that  same  endowment  issued  an  information 

bulletin  where  Indian  and  Indian-related  projects  were  presented  as 
■;:'support  for -Ajnerican  Indian  projects.  _         .   .  .  ^ 

.  :  Sup^^  — care  of  collections,  imtial 

■  establishment  of  collections — ^ocs  to  musemns  with  credent iale<l  muse- 
ologists  who  purchase  and  exhibit  Indian  collections.  Tribes_who  wish 
to  establish  museums  are  unable  to  establish  collections  which  record 
their  history  and  culture,  because  they  do  not  have  credent iaied  people. 
JBxhibits  are  drawn  from  collectioxis  taken  from  tribal  peo^^Ies,  tlien  are 

'  shown  in  areas  where  Indian  people  cannot  and  do  not  *ro:  and  when 
TS^aT5»T>  ptf»ryplp>  demand  a  retiim  of  the  artifacts  taken  from  their  tribes 
the  museums  reply  that  no  training  persons  exist  to  care  for  them 
properlv-  A.  national  program  to  train  tribal  peoples  in  museology  is 
needed  'in  addition  to  the  minor  eiforts  by  a  few  anthropological  niu- 
seum  directors  to  train  curators.  Indian  scholars  who  have  been  invited 
to  review  prbposals  complain  that  their  comments  are  regarded  as  in^ 
appropriate  and.  discarded. 

•  In  addition^  supi)ort  is  dwindling  for  tlie  Ethnic  Heritage  Acts.  Cur- 
riculum development  funds  are  imavailable  now  in  any  sector  of  Fed- 
eral program  funding,  except  through  the  National  Endowment  for 
tiie  Hiimanities,  and  the  bulk  of  such  funds  have  gone  to  well-recos- 
nized  institutions  of  higher  education  in  the  Xortheast.-The  Smith- 
V^  soraan"  Institution's  Festival  of  Americal  Folklore  will  not  be  con- 
tinued in  its  extensive  f  orm,  and  there  is  no  longer  an  Indian  assigned 
to  the  Indian  Awareness  Program  at  Smithsonian.  The  standing  col- 
lections of  the  Museimx  of  Natural  History  and  the  unpublished  volume 
of  the  Handbook  of  Korth  American  Indans  reside  as  the  sole  activities 
in  American  Ihdian  Affairs^  Some  few  sources  of  fvmding  for  cultural 
activities  are  available  through  title  7  ^bilingual  education)  and 
through  the  Office  of  Indian  Education  in  the  Office  of  Education. 
Scttne-support—fer-  cultural  activities  comes :  th rough  the^  -3urcau  of 
Indian  Affairs.  While  the  2Cational  Endowment  for  the  Arts  does.fxmd 
tribal  peoplie,  the  amount  is  small  and  comes  essentially  from  the  Folk 
:Axts  Panel  of  the  Office  of  Special  Programs.  The  American  Folklifc 
Center  at  the  library  of  Congress  has  yet  to  announce  a  program 
direction,  and  it  is  difficult  to  assess  the  amount  of  funds  to  go.  for 


Arnericun  Inrlian  projocts.  bill  to  sup;>ort  the  American  Iitdiuii 
junior  and  community  colleges — and  their  cultural  activities — was 
never  reported  out  of  committee.  In  short,  the  funds  available  for 
Xndian  cultural  support  outside  of  Indian  communities  themselves  is 
small  and  declining.  It  is  no  accident  that  the  Division  of  Performing: 
Ajrts  at  the  Smithsonian  dismissed  the  Indian  staff  after  the  Bicenten- 
nial Festival  of  American  Folklif e  and  retained  stalf  from  the  African 
Diaspora  (Afrp- American)  and  Old  Ways  in  a  Xew  World  .(Etlinic/ 
Immigrant  American)  sections  of  the  festival.  . 

It  is  ironic  that  much  attention  and  pi-aise  STO  to  Indians  fo^  their 
culture-  art,  music,  dance,  and  oral  traditions,  and  so  little  support  for 
preservinir  the  herita<re,  antiquity-  and  titiditions-  Tlie  errand  niuseum 
exhibits  and  photo^;5raphic  disphiysof  American  Indian  life  which  are 
produced  i-arh  year  from  historical  rather  tiian  livinir  ti-aditions  rein- 
for<-e  tlu^  belief  that  Indians  are  defunct,  denioralized  people  who 
once  had  a  irrout  tradition,  I^niversities,  museums,  and  Federal  pro- 
irrams  usually  develop  arounil  the  concept  of  a  romantic  past.  On  tlie 
other  Imnd,  To  develop  a  living  history,  it  is  necessary  to  involve  Indian  . 
people  rather  than  to  collect  artifacts  and  x>b<^tOj[rraphs, 

Exhibits  and  performances  about  Indian  people  seldom  incorporate 
livin^r  traditions.  The  powpow  dance  tradition,  for  example,  is  unac- 
cefitable  to  rliese  liii^torians,  and  only  tlie  *'pnrist'*  form  of  dance  and 
soiifT  suit  tli*^  mnsicolo^rists*  prooressionalism,  Tlie  entire  history  of  non- 
Indian  develr>pe<l  pro*rraius  lins  been  to  reinovo  artifacts^^rom  tlie  care 
of  the  people^:  co-opt  sonir,  tale  and  dance  ]>erformance  and  ritual  and 
i€Mno\'e  tlit'ni  frotu  tbo  natural  places:  misint<*rpret  saored  ritual  and 
artifact:  aiui  rr-tain  the  benefits  for  the  jiei-sons  who  did  not  generate 
_tlie  mat(*rial<^ 

Kiit4*l!er.  Indian  traditionalists  and  proirressives  have  often  been  in 
ff»nf1ic*t  with  p^ioritit^-^  over  land*  water,  fishinir  riirhts :  strn.£:,£rlcs  to 
:ittain  lieaTth  f^ai-e,  iiousinir*  food  snpplies.  an<l  rural  services  like  elec- 
tricity whifli  took  i>recedence  over  traditional  cultural  activities.  "It  is 
difHcnlt  to  tiiink  of  ]>j"c>('^rvinir  antiqinty  wlien  the  childi*en  ai*e  hun^rry 
and  the  roof  leakr=/'  ^ 

Over  many  years*  s«-hoIai-s  and  serious  re^=eai"chers  have  explored 
Indi:in  literature  and  related  material  in  tlieir  search  for  useful  in- 
foi:mation  55jar  could  bi»  iised  in  tlieir  o^vn  writin<j^?  and  as  source  mate- 
trials  rt^latinjr  to  Indian  studies.  The  works  of  these  people  have  in- 
dicated tliar  a  rich  re^-ord  of  hinnan  literature  is  to  be  found  in  Indian 
ma  terialr?.  The  Federal  Crov<*rnmeiit  h:is  not  seriously  considered  this  to 
be  true,  and  tlif^refore  liar^  allow<^d.,generations  of  Americans  to  ^rrow 
u|^  with  little  knowledire  of  the  availability  of  such  material,  ■ 

We  cannot  ac^-ept  this  waste  by  considorin<r  these  materials  a  part 
of  the-  past,  wliieli  bt^t-anse  it  is  c<*nsidere<l  to  l>e  dyinir-  is  also "^onsid- 
ert-d  no  lonirc*r  Tioaltliy.  Kxprrts  continue  to  study  and  learn  from  these 
historic  works  and  aro  invsc^rvinir  and  x^t-c»sent inn  them  to  f^tiule^nts. 

Xboso  re<-^  jnnuendat  ir»ns  look  to  ways  to  strf^nijt ben  those  tliinirs 
wliicJi  if*pre-ent  AnuM-ioan  Imlian  berita.ire*  folkwa^-s.  and  antiquit\v 


TUey  observe  the  present  and  i^roposc  act  ions  to  preserve  the  past, 
toward  ail  improved  future- 

The^  C€^Tnmissio7tr'ec€>7ri/^^  that: 

1^  The  Kation^^  for  the  ^Vrts  and  Ilumaxiities,  the 

iiibrary  of  Congress^  the  American  Folklore  Center,  the  Smithsonian 
institation,  and  all  Federal  agencies  which  fund  Indian  cultural 
activity  be  dixecfced  by  Congress  to  redesign  all  regulations  and  guide- 
lines tor  *  V     ^1      ^  1^ 

a-  Consider  Indian  projects  along  with  all  other  proposals*  , 
b*  Use  a  revolving  membership  panel  changed  every  2  year^  of 
-       Indian  and  non^-Indian  scholars  to  review  proposals  on  Indian- 
related  projects^  '       ,      .         ^  -  T    -  7 
.        c-  Provide  grants  to  Indian-controlled  activities  which  involve 
Indian  tribal  peoples,  agencies,  scholars,  and  culture  carriers  as 
the   primary    beneficiaries,   recipients^   and   users   of   the  end 
product.                                   ^  ■ 

d.  Mandate  that  all  projects  which  relate  to  Indian  cultural 
affairs  be  acrconipanied  by  a  ••cultural  impact^  statement  delineat- 
ing the  cultural  worth  to  Indian  i>eoples  of  preser\-mg,  enacting, 
performing,  recording  and  filming  the  materials  or  programs,  in- 
cluding the  impact  on  traditional  expressions^  cultural  institu- 
tions, and  economies  of  the  peoples  mvol ved. 

e.  Iteject  projects  which  do  not  thoughtfully  accommodate 
ctiltural  ditferenccf^  between  tHl>es. 

2. -The  Smithsonian  Institution,  the  Xatiomil  Endowrnents  for  the 
Arts  and  Ilumanitie^^  and  all  agencies  which  fund  traineo^^liips  in 
cultural  programs  (i.e.,  museum  curator  programs)  train^  American 
Indians.  Pl^ority  in  funding  be  given  to  thor^e  agencies  which  den^on- 
strata  an  intent*  readiness,  and  capability  for  training  American  In^^ 
dians  to  insure  long-term  benefits. 

A  clearinghouse  for  the  study  of  American  Indian  cultures  be-' 
e.-tablished  (m'odelecl  after  the  Educational  Resources  for  Instruction 
Cl^^aringhouse)  for  Indian  cultural  materials,  projects^  and  progranit?- 

4.  A  rex'iew  agency  for  funding  Indian  cultural  programs  be  estal>- 
lished.  It  would  be  designated  to  act  on  behalf  of  tribes,  agencies,  edu- 
cators, programs,  institutions,  and  individuals,  needing  assistance  in 
curriculum  development,  provision  for  niaterial  and  huma^  resources 
related  to  cultural  programing,  and  proposal?;  for  cultural  programs, 
media  efforts,  or  other  educational  and  cultural  materials  which  use 
ludiaa  artifacts  and  language.  Indian  scholars  and  computer  re- 
trieval experts  would  serve  as  the  base  staff  for  the  clearinghoTise, 
which  would  have  the  authority  to  use  I^ederal  services  allotted  to 
-Federal  agencies.  The  clearinghouse  would  serve  as  the  liaison  between 
Indian  institutions  and  public  agencies — pre-  and  post-collegiate  eclu- 
cational  institutions^  trioal  organizations,  urban  centers  training  pro- 

,^r^m«=^:,  a-rr^T^ix^g^Tf  njid  -nrmgf^nnrt  T>f^<^nT-/vf^^-  nrtrT  gOVemmen^t.agencieSr:r-:tO 

insure  maintenance  and  support  of  Indian  cultural  networks  and 
resources,  ^ 

r>.  A  feasibility  i?tudy  hie  done  on  the  rTeation  of  an  Institute  of 
Axnerican  Indian  Culture.  An  analysis  include  tJie  possibility 
of  creating  a  center  of  knowledge  capable  of  conferring  Ph.  1>. 
degrees. 
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Xaxtoxat.  A\VAnK>:rj4s  Co^rCKitN^rNTG  T^tdian-  Issves 

Throu^rliout  the  first  12  chapters  of  this  rei>ort  reference  has  been 
niadc  to  the  unique  law  and  policy  concemin<r  American  Indian  tribes 
and  people:  the  distinct  historical  experience  ot  Indian  tribes ;  and  the 
pervasive  iinp,act  that  the  lack  of  nnderstandinjx  of  both  has  had- 

Chapter  One  of  this  report  in  brief  fomi  traces  the  outline  of  the 
historical  experience.  That  chapter  attempts  to  correct  the.  ima^e  of 
American  Indians  portrayed  in  the  history  boolcs  used  by  the  educa- 
tional establishment  of  thif=5  Xation^  as  well  as  the  ima<^ery  created  for 
<renerations  raised  on  '^cowboy  and  Indiant'  films  and  television  series* 
Although  recent  history  has  "^reflected  a  slightly  more  balanced  pres- 
.  ^'  entation  of  Indians,  much  remains  to  be  done.  For  example,  in  field 
hearings  conducted  by  the  Commission's  ta'sk  forces,  current  com-^ 
plaints  were  received  concemin<r  the  manner  in  which  Indians  were 
represented  or  ignored  in  the  public  school  textbooks. 

Ghaptec  Two  of  this  rei>ort  addresses  the  distinct  doctrines  and 
concepts  of  Indian  law.  As  is  specified  in  the  cliapter,  these  doctrines 
and  concepts  are^-unique^'  and  ^special'^ — ^'^Indian  law  and  policy  is  a 
field  unto  itself.*^  Althouirh  t he-development  of  Indian  law  and  policy 
has  frequently  involved  all  the  branches  of  the  Federal  Government^ 
the  practicinf^  attorney  or  -rovemment  official  findis  that  his  education 
has,  with  few  recent  exceptions,  totally  omitted  any  training  or  men- 
tion of  this  "unique^  fiield.  Eveji  landmark  Supreme  Court  decisions 
in  Indian  la w^  such  as  IV^rrrester  v.  Georgia^  have  been  traditionally 
presented  to  the  law  student  for  is^^iies  other  than  Indian  law. 

The  problems  created  hy  this  lack  of  knowledge  are  substantial.  De- 
cisions are  made  at  all  levels  of  government  involving  Indian  issues 
without  any  awareness  that  Indian  rights  are  being  affected,  Xestimony^ 
received  at  Commission  task  force  hearings  provides  concrete  evidenco^ 
of  this  problem.  An  attorney  representing  a  State  tax  department 
argued  the  ^"theory'-  that  Indian  tribes  were  legally  akin  to  the  prop- 
erty  owners  association  or  the  like,  a  contention  specificallv  and  af- 
firmatively rejected  by  , the  United  States  Supreme  Court  in  a  case 
involving  the  .^ame  State.  I^rivute  citi:zens  frequently  evidenced  sig- 
nificant misunderstanding  of  the  status  of  tribal  governments  and  the 
meaning  of  xeservations.  Indian  patients  .complained  that  mxxxvy^  non- 
Indian  health  professionals  were  insensitive  to  cultural  issues  in  the 
deli vei^-  of  medical  and  related  services-  Urban  Indians  have  com- 
plained  of  being  ref  used  State  and  local  government  services  they 
would  qualify  for  under  eligibility  standards,  bi'^vinse  the  local  ati- 
thorities  believed  that  they  had  no  obligation-*  Indians  ►ing  the  sole 
i-esponsibility  of  the  Federal  Government.  .The  issue  of  cultxiral  in- 
sensitivity  and  lack  of  functional  training  concerning  Indian  legal 
status  permeates,  the  section  of  the  report  dealing  with  th emplacement-: 
of  Indian  children — ^removal  of  cliiltlren  from  tlieir  homes  and  tribal 
settings- 

'  KKCO>r>rF:XDATIOXS 

TJie  OoTTwnisJfiO'iv  TecoTnmends  tJiatc 

1-  Congress,  by  suitable  legislation^  require  mandatory  training  in 
Indian  history ,  legal  status,  and  cultures  of  all  go\*ernrnent  employees^ 


^l^^iJimiixisbm  Indian  pro-am  or  State  or  local  Indian 

|§^|^-G^  apprc^riate  legislation,  appropriate  funds  to  assist 

lirihc^  in  Indian  affairs. 

:  the  Itistory  and  government  curricula  uti- 

iii^;  fe  - :    l^'T-e^^lsr  ^^T^^^*^'^^  fu><r^Tif?5^i-y^  and  higher  education  institutions. 
V    ;     Ix  The  identification  of  ga^  and  inaccuracies  in  such  curricula, 
c.  The  provi^  curricula  whi<di  accurately  reflect  In- 

'^^^■^  '::     dian  •  history;  tribal  status,  Indian  ciilture.  In  making  this 

jt;^^^^^^^  :     «  the  intent  of  the  Cominission  that  such 

;i  :        prp  ^official  history*'^  Rather,  the  intent  is 

V  :      :  xn  to  fill  a  recognised  void  in 

^'^i        ctun:^nfc  educatioiial  progra 

>!;  ■  Ax^rr^-^x'TT^.  Ex-ECTivE  Bodies  To  Represei^t  Indian-  I^CTieRESTS 

J,:/.;  .  - -  OVERViKW 

n      Public  llraw  93-580  mandated  the  Coinmission  to  explore  the  dEeasi- 
:  l>ifity  of  creating  some  form  of  alternative  elective  body  for  represent- 
ing Indian  interests  at  the  national  level  of  governments  The  Com- 
mission's Task  Force  on  Federal  Administration  which  studied  the 
issue  indicated  four  possibilities : 

3L  Election  of  an  Indian  congressional  delegation* 

2.  TJmon  of  Indian  ISTations* 

3.  Ti^fiT^T^  Board  of  Representatives  or  Commissioners- 

4.  Recognition  of  tribal  governments  in  manner  similar  to  tlie 
trust  rrf^ations  between  ISIicronesia  and  the  United  States* 

The  task  force  also  concluded  that  there  was  no  consensus  on  any 
proposal  by  the  various  Indian  tribes  and  people  and,  therefore  the 
task  force  decided  to  make  no  action  recommendation.  The  Commis-> 
>sibnagrees. 

Over  and  bevond  the  issues  of  consensus*  there  are  other  important 
;  concerns.  In  determining  how  the  Federal  Government  can  interact 

in  the  development  of  a  single  entity,  the  existing  mech- 
^-^i^TCTiqcg  must  be  considered*  The  primary  medhanisms  of  Indian  people 
i^^tribal  government.  From  a  bureaucrat's  view  it  may  be  cumbersome 
to  deal  with  300-plus  tribal  entities  ^  but  it  is  essential  to  do  so.  There 
is  national  Indian  consensus  on  the  fundamental  issues  of  jurisdiction 
and  sovereignty,  but  on  specific  issues,  interests  and  positions  will 
vary  from  tnbe  to  tribe.  The  Federal  Government-,  merely  for  the  sake 
of  administrative  convenience,  must  not  avoid  its  responsibilitrjr  to 
deal  individually  with  all  tribal  governments  and  Indian  organiza- 
tions on  each  of  £hese  issues.  *  ^ 

1^^^  such  as  the  IN'ational  Congress  of  Ajtneri- 

-^^>Mri-^Ti#?^^ftTvc;  A  thft  T^Q.tioTial  Tribsl- CJhalrman's  Association  serve 
various  functions,  but  generally  their  ability  to  represent  triflbal  in- 
terests is  limited  to  the  authoritjr  that  individual  tribes  may  delegate, 
to  them  for  particular  purposes.- 

V  There  are  also  organizations,  such  as  the  Indian  3ar  Association, 
,  y^hlch  are  cotmterparts  to  national  bodies  such  as  the  American  Bar 


Association  and  the  Xational  Kductit ion  Association.  ^-.^^Pjfij^J" 
cal  arms  of  tribal  jrovemments  only  when  so  delejrated.  Snicii  <>r^- 
nizations.  however,  have  from  time  to  time  played  a 
in  the  national  poHtical  process  on  issues  concerning  Indian  peoi>ie-^ 
TThile  the  Commission  does  not  endorse  any  of  the  propt^als  mai- 
cated  bv  its  Task  Ji'orce  on  Federal  Administration,  a  bnef  discussion 
of  each' is  provided  so  that  interested  parties  can  formulate  their  own 

Etectlar^  of  an.  Indiar„  Congresf^loTiaL  I>elegatio7h 

This  approach,  which  is  premised  on  a  combination  of  all  Indian 
tribes  into  one  political  State  alon^r  with  the  existing  50  States,  would 
require  a  constitutional  amendment.  Two  Senators,  peritaps  three  or 
more  Representatives,  would  be  provided.  This  approach  could  sub- 
stantiallv  modifv  the  trust  relationship.  Two  major  imanswered  ques- 
tions are  raised  "bv  this  approach:  (1>  tJie  mechanical  f easibilitv  ox 
State  structure  for  geo*rraphicaliy  dispersed  tribes,  and  (2)  theabilitv 
of  ti*ibes  to  exirlude  non-Indians  from  membership  and  tnbal  political 
processes  under  statehood  status.  A  variation  of  this  propo^l  mcmdes 
?:tatehood  status  for  individual  tribes,  which  has  been  considered  fr<mi 
time  to  time  for  the  T>elawares.  the  Cherokees  of  Oklahoma,  and  the 
Vavajo.  Anotltcr  varintion  of  this  proposal  would  be  somethino:  akm 
to  the  nonvoting;:  delcirate  status  in  the  Plouse  of  Representatives  that 
lx>th  the  Commonwealth  of  Puerto  Kico  nnd  the  District  of  Columbia 
have. 

This  apr>r<jach  woutcl  cstaltlish  nii  Tndi;^n  legislative  brwiy  with 
tribr.l  delej:-<itions  from  eaolv  Tndi:m  tribe.  EU'Otion  oonld  l>e  by  popu- 
lar vote  of  *»ach  tribo.  Kaf-h  Trih;*i  ^ovominent  would  re:=erve  the  ^'^^^^^ 
to  ratifv  action"  taken  bv  it<?  deleirates  or  by  the  Union  itself.  The 
T'nion  would  serve  tlw-  o]*'Ct<-<l  Tn<linn  voir-e  to  work  directly  with 
Con«rress  in  the  cleve!  iprnont  of  Tndinn  policy.  The  proposal  envisions 
that  <lirect  frcrosf:  b\  thf  iridi vidxial  tribes  to  Corifrress  would  remain, 
?>nd  rh:ir  rhe  ITnirn  Avould  bo  cronTed  by  tlie  tribes  themselves,  w'lth 
financial  support  from  the  T'nit"d  Strtrc-s.  Some  issues  involved  in  this 
proposal  ar*':  Apporti^^mment  of  r<*i .ro-^ontntion  nmonir  the  various 
tribes  rojistitutinir  sufli  a  utuoi;  :  tlie  :K-runl  power  that  ^=uch  a  union 

would  hnvp  le^rislrttivclv — tb^*  tribes:  nnd  what  status  tve- 

vond  lobbvin"-  tTie  union  \vouTd  b:!Vf  in  tlif  oonin-essional  settinfr. 

This  nppro:u'h  envi-inris  the  dire.-t  elf-r-tion  by  the  Indian  popula- 
tion and  appointment  bv  the  President  of  a  board  wbich^^would  de- 
fhv»  X^.S.-Tndian  policv  :"rnd  «-oordtnnto  ibo  activities  of  Federal  airen- 
eies  as  thev  relate  to  Inflinn  interests.  Tliis  P.onrd  apparently  would 
seT-re  a?:  a*  major  :;dmi7ii.-.t  T  hrive  out  t'  v  in  relation  to-Con^rress  on 

Indian  issnes.  .    '  -  -r  -  i 

f=lome  of  the  issues  in  this  propo^ril  nvr> :  TTie  role  of  the  tribec:  whicli 
arf»  JtpparenMv  bvpassed:  tliA  ir-'b  : >-*:ifl<-n''-e  of  such  a  body  in  the  Ked-^ 
ernl  stnir-tnre:'  and  Tiow  n  bo.ly  v.'.>nld.  in  fact,  control  other 

pedornl  instrnnientaVjtic- i'l  t^if.  r!  I  i  :jV»r  l;ifJ:;iTi  :?n*airs.  . 


it^ogriition,  of  Tribal  C^o^em'menta  in  Manner  Sirntl-anr  $o  the^  Triist 
^1  'i '  ■•        HeZatians  Bettceeiz  Micronesia  and  the  JJnated  States 

;  i --Xhis  approa<rli  is  not  a  specific  proposal  but  rather  an  example  for 
studV.  -Tfie  Federal  Administration  Task  Force  points  out  that  sijj- 
zufiisiixit  debate  and  thinldng  concerning  the  relationship  bet-wecn  311- 
•  crt>nesi<a;«md  the  TJnited  States  has  been  occurrin*?  and  that  this  should 
pbe  studied  to  determine  possible  altematiTcs. 

,  ;  '  „:  ItECOM3EENT>ATlO>rS 

Oom/mission,  recom/merviLs  that : 
^  Ho  con^rressional  action  is  appropriate  at  this  time.  - 

There  is  no  identified  consensus  among:  Indian  tribes  ^bput  any 
sin^e  l>4KSt  specific  mechanism  for  a  national  elective  Indian  m>dy. 

Aiiy  substantive  proposal  requiring  congressional  action  come  from 
liie  Indian  tribes. 

Co:?f soi-roATi03f ,  Kevisio>c,  axi>  CoDiFTr.\'nox  or  Fkderai.  Ixdxa^t  I:;i\w^ 

OVERVIEW 

Since  1873-  tliere  have  been  onlv  tvro 'effoits  at  codification  of  Fed- 
eral-Indian lavr  :  one  in  1917,  which  provided  minimal  guidance  m  the 
compilation  of  title  25  of  the  United  States  Code  in  1926;  and  one  m 
1930,^  which  provided  minimal  cleanup  when  the  Indian  ICcorganiza- 
tioflL  Act  of  1934  was  enacted.  These  efforts  are  discussed  and  docu- 
mented bv  the  Commission's  Task  Force  on  Consolidation.  Kevision, 
and  CodiScation  of  Federal-Indian  law.  We  believe  the  ^^^^  of  this 
task  force  constitutes  a  very  significant  first  step  tow-ird  f ull  revision 
and  codification  of  title  25.  .  j  ^ 

The  task  force's  report  contains  numerous  recommendations,  most 
of  which  are  grounded  in  existing  law  or  recently  declared  congres- 
sional policv.  The  great  bulk  of  the  recommendations  relates  to  repeal 
of  obsolete 'laws,  consolidation  of  redundant  provisions  into  single 
provisions  to  streamline  the  Code,  or  iamendment  of  existing  provi- 
sions to  make  them  conform  to  more  recently  enacted  legislation. 

The  major  proDosed  revisions  of  existing  law  relate  to: 

Adoption  of  a  comprehensive  congressional  funding  ana 
declaration  of  policy. 
,  -  .     2.  Adoption  of  statutorily  enacted  nilcs  of  constr  :ction  to  iiov- 
em  interpretation  of  Federal  law.  _    .   .         .  , 

3.  lie  vision  of  the  laws  relating  to  Federal  administration  to 
confbrm^  to  the  1950  Reorganization  Plan  Xo.  3  adopted  by  won- 

'  gress  and  the  Executive  in  that  year;  and  implementation  and 
enforcement  of  the  employment  and  contracting  preference  laws 
in  the  1934r  Indian  Reorganization  Act  and  the  1975  Self -Deter- 
mination and  Education  Assistance  Act.  ... 

4.  Revision -oof  the  laws  relating  to  .land  use,  acquisition,  and 
protection  so  as  to.  ^i^'ve  substance  to  the  declared  congressional 
puri>ose  of  protectiiig  the  Indiasi  land  base. 

5-  Revision  of  the  laws  relating  -to  the  deposit  and  investment 
■T'     of,  Indian  moneys  to  eliminate  the  presently  confusing  array  of 


provisions  aiul  to  compel  Kxocutive  compliancOi»rith  the  purpose 
'         declared  by  Congress  in  193S  when  the  last  o¥  these  Ioavs  was 
enacted. 

6.  Amendment  of  the  Federal  Internal  Kevenue  Code  to  compel 
the  Internal  Revenue  Sei^-ice  to  conform  to  200  years  of  judicial 
decisions  and  conf2rressional  enactments  reco<:^izin<r  Indian  tribes 
as  pfovernmental  bodies  within  the  American  body  politic,  and 
compellinjr  them  also  to  shape  the  Federal  tax  laws  toward  in- 
dividual  Indians  in  a  manner  consistent  with  the  Federal  trust 
responsibility. 

7*  Repeal  of  Federal  law  iw|ithorizin£^  State  taxation  of  Induin 
mineral  resources  aind  adoption  of-a  Federal  policy  toward  State 
taxation  with  .reservation  boundaries  .which  fosters  the  eco- 
non^.io  iutlependence  of  Indian  tribes* 

-  S,  Adoption  of  statutory  provisions  to  authorize  award  of  at- 
tomey  fees  to  Indian  liti«:ants  in  cases  in  which  the  Federal  Gov-* 
ornment  has  either  failed  to  exercise  its  responsibility  to  represent 
Indian  interests  or  tribes  have  been  compelled  to  hire  independent 
counsel  due  to  potential  conflicts  of  interest  with"-the  United 
States^  and  the  Indian  liti^rant  is  successful  in  his-claims. 
-  D.  Amendment  of  the  196S  Civil  Riofhts  Act  to  clarify  its  scope 
and  application  to  Indian  tribes  and  gi-ve  maximum  recognition 
TO  tlie  sovereign  rights  of  the  Indian  people  to  self -government 
within  Indian  country  while  at  the  same  time  retaining  the  basic 
protections  afforded  by  that  Act- 
io, Complete  overhaul  af,the  13 lA  ZVIanual  with  publication  and 
distribution  of  this  and  other  legal  materials  covered  by  the  196S 
Civil  Rights  Act  tq  Indian  tribes  and  organizations* 
Title  25  presently  contains. numerous  statutory  provisions  which  are 
cirlior  supersoVled  l>v  snb<i:<jnf»iit  Ie*ri*^lar ion.  obsolete  by  virtue  of  trhe 
passage  of  tiine.  rednndant  to  prior  legislation,  or  in  total  conflict  with 
present  policies  relating  to  the  administration  of  Indian  affairs. 

nECO^r^rE^TDAXIONTS 

Congress  refer  the  entire  report  of  the  Commission  Task  Force  on 
O  rnsoHdution*  Kevision  and  Ci>di ficntion  of  Fi'tternl  Indian  Law  to  the 
appropriate  committee  or  committees  to  bring  the  work  to  completion  r 
1.  Optinially-  re  feri  al  to  appropriate  eornuiittees  of  the  House 
and  Senate  or  to  sel^^ct  committees  in  each  House  with  sufficient 
::inie  ;ind  funds  to  complete  the  task. 

Xhe  committee  Cs  > '  work  be  condueted  tlironjirh  a  process  of 
consnlration  with  Indian  people.  - 

OVKIiVIlCW 

^Vlien  tins  Cf>nnnissJou  l>c''^an  its  re-enr^h  pnrsiiaijt  to  the  mandate 
of  I^nblic  r^aw  O^i-^^.SO  to  eondiiet  conipreliensive  investigration  and 
study  of  Indian  affairs.'-  we  made  several  dis^'overies :  There  have  been 
a  •JTreat  mimher  of  studie>  eon<lMcted  in  tlie  past  in  Indian  affairs; 
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considerable  sums  of  money  liavc  boon  made  available  by  public  and 
:  private  sources  for  such  researxrh  ;  the  interest  in  research  in  Indian 
affairs  not  only  continues  imabated  but  increases;  and  the  demand  by 
Congress  contmues  for  some  studies^  reliable  statistics,  Indian  pro- 
gjrdjTL  reviews,  and  other  research  relating::  to  Indian  issues.  Indeed, 
the  creation  of  this  Commission  is  an  indication  of  this  need  for  re- 
search in  Indian  matters.  But  desi^ite  this  growing  and  healthy*  inter- 
est, we  found  that  much  of  the  basic  information  sources  not  easily 
'  available  to  the  researcher,  -A^lso  missing  was  a  means  for  quickly 
identifying  and  reviewing  the  current  materials  being  produced  almost 
weekly  throughout  the  country.  This  is  true  despite  the  capable  efforts 
of  the  Library  of  Congress  and  other  institutions  to  re?^pond  to  the 
iieed^ 

For  example,  we  foimd  that  the  T-ribmry  of  Congress  hn.^  some 
IS^OOO  titles  listed  in  its  card  catalojj  relating  to  Indians.  I^Jiis  doc*s 
not  include ^the  hundreds  of  articles  in  law  journals  and  other  perio<l" 
icals,  many  scholarly  analyses,  statistical  si*rveys*  and  hi.iridreds  of 
government  and  private  reports  covering  the  breadth  of  Indian  mat- 
ters. ^Nor  does'" it  include  bulletins*  newsletters,  special  contract  studies, 
and  shortrterm  research  materials  produced  by  imivcrsities  across  the 
continent.  N'or  does  it  include  the  important  and  unique  collections  of 
primary  source  materials  in  Indian  history  and  legal  issues  maintained 
by* institutions  such  as  the  Xewberi-A'  Library  in  Chicago.  IlL,  and  the 
!N'ational  Indian  Law  Librai-y  in  Boulder,  Colo.  Xowhere  is  tlierc  a 
central  depositorA'  where  we  could  identify  all  those  information 
sources  crucial  to  a  thorough  research  project  in  Indian  affairs.^ 

Such  a  condition  unavoidably  leads  to  unnecessary  duplication  and 
waste  of  limited  research  funds.  It  also  means  that  Congi^ess  can  never 
be  certain  if  it  has  available  the  most  recent  and  most  definitive  infor- 
mation which  may  bear  upon  possible  legislation  or  program  over- 
sight activities  in  Indian  affairs.  -    .  ^ 

This  shortcoming  is  much  more  serious  in  Indian  research  than  it 
would  be  in*other  subjects.  This  is  due  partially  to  the  overwiielming 
volume  of  information  which  exists  and  also  to"  the  fact  that  the  rela- 
tionship between  the  'United  States  Government  and  Indians  spans 
more,  than  2  centxiries.  Many  of  the  legal  x-i^hts  and  policy  rationales 
are-=founded  deep  in  history^  Only  by  appreciating  that  histoid cal  pro- 
gression can  perspective  and  wise  decisionmaking  i>revail  in  Federiil- 
Indian  relations. 

To  correct  these  deficiencies  and  pi'ovide  Congress^  ^P^^  public 
with  a  modem-day  depository  for  relevant  and  definitive  research 
sources  in  Indian  affairs,  the  Commission  recommends  the  following 
four  steps.  Kecog2ri;cing  that  prepaiixtion  of  a  definitive  bibliography 
would  be  too  costly  and  time  consuming  to  be  readily  available  to  fill 
the  great  and  current  need,  the  Commission  recommends  a  more  lim- 
ited three-stage  project* 

TJte^  C <>77i/m^sst07t  T^ecomincnfls  tJuit : 

Congress  authorize  the  X-ibrarj-  of  Congicis^  ami*  if  necessary*  appro- 
priate funds  to : 

a.  Create  a  Xative  American  Studies  Division  in  the  Library 
with  a  central  reference  area  and  a  research  support  staff  of 


Native  American  s|>ooialistj..  Tlic  contents  of  such  a  colloctiou  to 
l>e  det<;nnincd  by  tlio  I^ibrury  stuff,  but  to  consist  of  at  legist  tlie 
baiiic  reference  "works  mo^t*  frequently  Ui>ed  in  Indian  affairs 
resea^rch  bv  botb  scholars  and  those  active  in  public  affairs.  ^ 

b.  Compile  for  publication  a  ejection  of  Xative  American 
studies  resources  consisting  of :  a  bibliography  of  basic  reference 
tool:^.  for  research  in  all  aspects  of^Indian  affairs,  indexed  by  sub- 
ject matter:  a  bibliography  of  bibliographies  relating  to  Indian 
affairs:  and  a  dircctor\-  of  rcsear<vh  sources  for  Native  American 
studies,  including  but^not  limited  to  specialized  collections  such 
as  those  in  the  L>epartment  of  the  Interior  Library,  tlie  Xational 
Indian  Law  Library  in  Boulder,  Colo.,  and  the  Newberi^-  Librai-jv 
in  Chiciiiro,  111.  Such  a  i^esearch  guide  to  contain  materials  located 
in  the  I^ibraiy  of  Congress  or  other  dcpositoi-y  libraries  acces^^ible 
to  rhe  public  and  be  V^adb  available  for  sale  to  the  public  and 
updated  periodically. 

c.  The  Selected  I>issemination  of  Information  System  CS.O.L) 
maintained  by  the  Corigressiona! Research  Ser\'ice  of  the  Library 
r>f  Can^srot^^  expand  its  covt^rage  of  publications  containing  Native 
AniezMcan  aiticles  and  made  available  for  sale  to  the  public. 

d.  Jn  rosponf^e  to  these  recommendations,  the  Librarian  of  Con- 
gress bo  directed  to- report  to  the  Congress  the  estimated  cost  of 
these  changes  and  projects  and  the  estimated  time  for  their  com- 
pletion. In  addition,  the  Librarian  be  directed  to  make  a  feasi- 
bility study  to  detemxine  the  requirements  for  undertaking  a 
definitive  retrospective  bibliography  of  nil  Native  American, 
research  materials,  indexed  by  subject  matter, 

ArjirTi<%-in  Tmlinn  Post  Socontlnr?-  Krtii<*ation :  Tssno^  and  Rocominendations. 
Prepared  bv  the  Western  Interstate  Commii^sion  in  Hiprher  Education — 1077. 

Iio}>ei-r  M,  Pfreiror»-*Accrofii  ration  :xnrl  Posst  Secondary  Americaii  Tnainn 
Srndies  Prr>;rrams— T>p.  John  Krtnillard — Over^^iew  of  tbe  department  of 

Aiaerienn  Indian  Srmltf^  at  San  Hieco  Southern  Uuiversity — pp. 

Tiidian  Historian  Pre^^s,  American  Indian  Iteader :  Antbropolopry — ^^^^'^^  %^ 

KOA  Indian  Prncrram.  Community.  Mnlti-Purpose  and  SlciU  Centers  fnndea  by 
KT>A.  Kisr^il  Vear  10C6  to  Fiscal  Year  lOTO,  ^     -  ^ 

Western  Stare  Arts  Koundarion.  The  Indian  Cultural  Cfvi^rdinators  Project* 

Anierienn  In<lian  CulturaI_Re<ources  Trainin;r  Pro;rram  at  the  Smithsonian 
In*<t ifiir j'>n.  Herman  Violn,  l!>i4. 

AiH-^rral  T-nn;run;r#\  Kluenry  and  >raintenan<*e  :  A  report  on  issues  and  con- 
f-*-ms  in  C'»nteTnp*irnry  Amerie;m  Tribal  irronp-c  and  communities.  William  T^eap. 

^  X:itioi:nI  Ilndnwinent  ff>r  the  Ilumanitios.  Xative  American  Project  rant 
A\var<ls.  1!>7*;.  ^  ^  '  .         -      \rv  ' - 

P;iss.irnnqu*xldy  K*»onor.iie  Hi'Velfvprnent  in  Cultirral  and  Ilisforn^l  Perspectire, 

The  Ci^Hixed  Identify  SUn^iory  Martlcind  llnters  Plin?^e  Ff>ur.  William  Olasser, 
Amerif-nn    Itidi:wi    Vert»;il    Arr    nnd    r!ie   K*de   ♦^f   the    T-iterary    Critic.  .ToUn 
1  :if>rh«>r-^r.  -  *  •  - 

n<di;rlon   as   i=:<'ienve ;    3%nii>iricnl    Asi>ef-rs„  of  Native   Anu-ru-an   Mi*t:a physics. 

JSarre  Tc^^-lktMi.  ^  ,r  *        ^  „ 

A  S*-nse  of  lM;»<-f^  :i  ud  Thi*  ^-lur^ul  in  Nisiivo  ArnerM*:iTi  1  rndiMon.  Ttarre  Toeiken. 


^i^miid  l>ave  Warren,  1973.  '  , 

^^-f^'.ans^IliBtoic^r  ot  S^eral  Izidlan  Policy  ^  BelaUon  to  the  X>eTeloxiziient  of  Indian 

Vt^p^rt  /yt  lf>y^^**r^ln^n^  sifyi^y  into  C^oltural  Activities  in  Axaerican  Indian 
f  vCommnnitles*  Cliester  Sprasne^  James  Xter;  Karren  r>ay. 

AT^r*^^  TTt^iAT^  fTrtltatr*^  rTojttei-  Jonrnfl:!^  Volume  4»  Kumber  2.  Pall  of  3973;. 
t  ^Kureau  Of  Indl^  Bnlletlxi.  Volume  2,  Jfumlwr  1* 

I /Jfjuraai-y  - 

•  W  University  EatabTlshment  and  Cultural  AnniMlation.  Barre 

^  T  ;  Perspectives  in  Indlan'^Sdncation  for  tlie  Dave  Warren,  1974* 

•  Xhe  Etlinic  Heritage  Studies  Act  Progriim  in  Fi^cul  Xear  1974  and  Fi^^cal 
i  Xear  1975.  .  ,  . 
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iJilntrod'uctioii   ■  •.—  -     — b:?*? 

L^Sovereignlgf^Tiibalself-sovernment  or  territorial  government.---   o^g 

^  Wlio  ^d^c  reserving? —  .  :  ■   533. 

F:.Xribal  jurisdiction  -^-^r  ^   5S3 

-  A.  Tribfd  powers  over  non-Inaians  

;:k.;  :    :;  1.:  Theoretical  considerations. -_  -.   '^2? 

.     2.  Objections  to  tribal  jurisdiction  over  non-Indians   g|o 

3.  Tribal  courts  ,  ■   eoo 

r      -  4-  Full  faitli  and  credit   —  "-^f, 

5.  Subjection  of  non-Indians  to  Indian  law  and  courts  wll 
destroy  the  practical  ability  of  Indian  peoples  to  make 

their  own  laws  and  be  governed  by  them   • 

"    ,  6.  Recommendation  for  legislation- _  

B-  Confusion   over  allocations  of  jurisdiction  betwtHin  States  and 

-     .tribes   r  .   ~  592 

ZpiuxiK  :Z1ZI_I-  593 

X>. 'Taxation    •  =04 

-  1.  Federal  taxation  

2.  "State  taxation  of  non-Indians-^   '2Tg 

3.  State  taxation  of  Indians  .   = 

4.  Tribal  taxation--   %qir 

:     .  5.  legislative  recommendation   

E.  Public  Law  280  ^  

F.  New  civil  jurisdiction  j-----  — .   -  '«5QS 

Indian  Civil  Rights  Act  of  196S^  :   g|§ 

H.  Financing  public  service  

V  '  I.   I>efinition  of 'Indian  coimtry"  

,     •  J.    Conclusion   cryy 

V  ;IFederal  Indiaa  trust  relations  and  social  welfare  programs   -- " 

W^'^^t^is^T^aJixi^r  statutes  of  limitations,  and  Passamoquoddy  Tribe  v. 

Mortort^  528  F.  2d  370  (1st  Cir.  1975)  :  

-  r>efiziitions:  Tribe  and  Indian:  Need  for  finality-  r^rrJ"  "kJ 

-  iSag^ent  of  property  rights-to  which  Indians  are  entitled  by  treaty 

but  which  exist  off  the  reservation  611 

r  Conclusion  .- —  
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SBPARATE    mSSENTrNG    VIEWS    OF  CONGRESSMAI?^ 
:lXOYI>  MEEDS,  I>-WASH-,  VICE   CHAIRAIAK   OF  THE 
jA^  INDIAN  POLICY  REVIEW  COMMISSION 

I^TTROiyccnoj^' 

With,  tibie  creation  of  this  Commission  it  was  hoped  that  Congress 
would  have  before  it  an  objective  statement  of  past  and  current 
American  Xndian  law  and  policy  so  that  it  could  exercise  its  |>owers 
wisely  in  legislating  a  coherent  and  lastin^^"  policy  toward  American 
JOddiajis*.  '        '  / 

"  XTnf  ortmiately,  the  majority  report  of  this  Commission  is  the  prod- 
uct of  one-sided  advocacy  in  favor  of  American  Indian  tribes.  The 
interests  of  the  United  States^  the  States^  and  non-Jhdian  citizens^ 
if  considered  at  all,  were  largely  ignored.  This  was  perliaF>s  inevitable 
because  the  enabling  Tegislation  which  created  the  American  Indian 
I^olic^  Review  Commission^  Public  Law  93-^580,  88  Stat,  1910^  re- 

2uired  that  5  of  the  11  Commissioners  be  American  Indians,  and 
liat  each  of  tlie  investi<;:atinf2:  task  forces  be  composed  of  3  p>ersons^  a 
majority  of  whom  were  required  to  be  oi  Indian  descent,  Public  Xiaw 
93-^80,  §  4  (a)  .  As  at  result,  of  the  33  persons  appointed  to  lead  the  task 
forces^  31  were  Indian. 

,  With  due  regard  to  those  who  worked  on  the  task  forces,  the  reports 
were  often  based,  on  what  the  members  wished  the  law  to  be.  Their 
findizL^  and  conclusions  were  often  poorly  documented.  Recommenda- 
tions i^^ored  contemporary  reality-  As^r  n  example^  the  report  of 
Xask  Force  25*0.  1  would  require  tlie  return  to  Indian  possession  and 


most  Americans  are  justified  in  believin*^  that  400  years  have  been  suf- 
ficient to  quiet  title  to  the  continent. 

Xn  addition,  the  Commission's  staff  interpreted  the  enabling:  Ic^^ris- 
lation  as  a  charter  to  produce  a  document  in  favor  of  tribal  7X>sitions. 
Trt  support  of  its  one-sided  advocacy,  the  Commission's  staff  relied  on 
lan^roa^  in  the  enablin«:  le^rislation  orderinfr  a  review  of  Federal 
Indian  law  and  policy  "in  order  to  determine  the  nature  and  scope  of 
necessary  revisions  in  the  formulation  of  policies  and  projrrams  for 
the  benedSts  of  Indians.''  Declaration  of  Purpose*  Public  ILaw  93—580^  88 
Stat-  1910.  But,  clearly-,  the  formulation  of  polici^  and  pro<rrams  for 
the  benefit  of  Indians  did  not  require  this  Commission  to  prepare  a  doc- 
ument encompassin<r  a  tribal  view  of  the  future  of  American  Indian 
law  and,  policy.  For  Conirress  to  realistically  find  this  report  of  any 
utility^  the  report  should  have  been  an  objective  consideration  of  exist- 
in^  Indian  law  and  policy,  a  consideration  of  the  views  of  the  XTnited 
-StateSi  the  States,  non-Tndian^citizens,  theJxibes*^ajjdiTndian_jciM;^ 
rThis^the  Commission  did  not  do*  Inf^tead,  the  Commission ^saw  its  role 
:  as  an  opportunity  t-o  represent  to  the  Conirress  the  position  of  some 
Ajnerican  Indian  tribes  and  their  non -Indian  advocates.- 

(571)  ' 
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This  Commission  fuiled  to  oonsuler  the  fumlaniftital  and  controver- 
sial issues  in.  contemporary  Indian  law.  InstjAJad,  it  as.siirnt\d  as  first 
principles,  the  resolution  of  all  contemporary  lej^al  and  i>olicy  js«iies 
m  favor  of  Indian  tribes.  Hence,  the  report  is  advocacy  and  caniiiot  be 
relied  upon  as  a  statement  oi  cxistini:  law  uar  as  a  stattuuont  of  what 
future  policy  should  be.  The  report's  utility,  then,  is  Ihnitod  to  in- 
forming the  Congress  of  the  special  interests  of  some  jVniorican  In- 
dian tribes  and  their  non-Indian  advocates.  Con^riess  will  either  have 
to  authoriTie  another  Commission  to  ascertain  tlie  vic;ws  of  non- 
Indians,  the  States,  and  the  United  States  or  perform  that  function  on 

its  o\im.  ^    ,        ,  ,  ,      T  i 

One  further  introductory  comment  is  m  order.  Many  of  the  chapters 
in  the  Commission  ret>f>rt  were  hastily  prepared  and  hastily  presented 
to  the  Commission  for  review  and  ai>provaL  Kven  as -I  write  this, 
vaxrioiis  clmpters  of  the  report  are  nnav:iihihle  to  me  nnd  various 
of  the  other  chapters  are  in  tlie  proc  ess  of  re\vritin<r.  Xeitlier  I,  nor 
ray  colleairues  on  the  Commission,  iiavi*  h:i<I  an  opportunity  to  care- 
fidlv  evaluate  the  staff  Input  or.  for  tliat  msittei.  to  even  read  much 
of  the  report  prior  to  its  proimiljration  as  a  Conmii.ssion  rex>ort-  We 
extK^rienced  tlie  same  problem  when  atterni>tin^  to  review  and  evaluate 
tile  ohanired  report  after  it   was  l  ireulated  and  rev^ritten.  Because 
of  the  Commission's  sehednle.  I   have  neither  the  time  nor  the  re- 
sources to  a<iequately  evaluate,  <  r(ti<pie.  and  reereate  this  report.  1.  et 
certain  fundamental  and  re'(  urrin£r  ideas  have  been  adopted  by  this 
report  and  labeled  le^ral  <hK-trine,  but  whieh  are,  in  reality,  _either 
contrary  to  law  or  are  tribally  f>riente<l  ri'solut ion>;  of  disputed  le.£!^l 
issues,  ilencc,  I  must  make  some  comments  on  them  at  this  staj^o  in 
the  process  so  that  the  unwarranted  fin<ltnors  :ind  eonclusions  in  *^»*S 
report  do  not  *ro  unchallenjrerl.  These  inelude  the  notion  of  tribal 
self-£rovemment  ^referi*ed  to  as  "soverei*_':ity*'  by  tribal  advocates), 
jurisdiction  (ineludin<r  State  po\vi>r  over  Indian  country  and  tribal 
T>ower  over  non-Indians,  or  the  lark  thereof),  the  le^ral  oblifrations 
of  the  Ignited  States  ( i-ef erred  to  yajrnely  as  a  "triist  responsibility  ), 
various  sm-ial  welfare  proorranjs  whidi  would  in  etfect  be  an  exercise 
of  the  Conjrress'  spendin«r  power  under  the  Constitution  (but  which 
in  tlvis  report  <ro  under  the  ^ruise  of  leirsil  obli^rations).  sovereijrn  im- 
mnnitv,  the  absence  of  statutes  of  limitations  or  other  le«ral  impeai- 
ments't'o  the  as-sertion  of  stale  elainis.  the  exercise  by  tribes  of  resru- 
latorv  power  over  their  n^embers  heyoutl  the  territorial  linjits  of  their 
reserT^-ations.  and  dertnitional    j>rnblems  associated  with  the  words 
"Indian"  and  "tribe".  ,  ,  , 

"SVhen  in  .Tanuarv  1^77  it  bemme  Hear  that  I  would  have  senous 
and  substantial  disaprreement  with  the  Commission's  findinfrs  and 
recommendations,  I  retained-  throiio:],  the  Conunission.  Frederick  J. 
Martone  of  the  Arizona  bar  to  work  witli  me  in  critically  evaluating: 
the  Commission's  report.  Mr.  Martone  and  his  colleasrue.  Air.  J^eil 
V.  '^Vake.  assisted  me  irn^atly  In  the  prepar.ition  of  these  minority 
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SovEREioxTY: — ^Tkibai-  Sw^r-Gov-KRsratKXT  on  TKRItrrOttlAI^ 

^  The  fundamental  error  of  this  report  is  that  it  perceives  the  Amer- 
ican Indian  tribe  as  n  body  politic  in  the  nature  of  a  soveivi^Lrii  us  that 
word  is  used  to  describe  the  United  States  and  the  States,  ratlier  than 
as  a  body  politic  which  the  United  States,  thxroii^rh  its  so verei^_  power, 
permits"  to  govern  itself  and  order  its  intcy^nal  affairs,  but  not  the 
ajffairs  of  others*  The  report  seeks  to  convert  a  political  notion  into  a 
legal  doctrine*  In  order  to  deni^'tholo^rii^e  the  notion  of  Ainerican  In- 
dian tribal  sovereignty,  it  is  essential  to  briefly  describe  American 
federalism. 

In  oiir  Federal  system,  as  ordained  and  established  by  the  United 
Staters  Constitution,  there  are  but  two  soverei^^i  entities:  the  United 
States  and  the  States.  This  is  obvious  not  only  from  an  examination 
of  the  Constitution,  its  structure,  and  its  amendnients,  but  also  from 
the  express  lan^age  of  the  10th  amendment  wliicli  i^rovides: 

Tile  powers  not  delesratecl  to  the  TJnito<l  Stat*^  by  the  Constitutioa,  nor  pro- 
Ixlbited  by  it  to  the  States,  are  reservetl  to  tho  Stutes^  resi>ei'tiv4'ly,  or  to  tlie  i>eoi>le. 

And,  imder  the  14th  amendment,  all  citizens  of  the  United  States  who 
are  i^esidents  of  a  particular  State  are  als<)  citizens  of  that  State. 

The  Commission  rc*port  (especially  chapters  ;i  and  5),  would  have 
us  believe  that  there  is  a  third  source  of  soverei^pi  and  *rovemmental 
power  in  the  United  States,  It  arjjues  that  American  Indian  tribes 
have  the  characteristics  of  sovereiinity  over  tlie  lands  ihey  occupy 
analoj^ous  to  the  kiml  of  sovereijinty  }>ossess<Hl  by  tlie  Ignited  States 
and  the  States.  The  i^eport  describes  Indian  tril>es  as  ^rovernmental 
imits  in  the  territorial  sense.  Tliis  fundamental  error  infects  tlie  bal- 
ance of  the  report  in  a  way  which  is  contrary  to  American  fedei-:ilisni 
and  iiiut<'cex>table  to  the  'United  States,  tlie  States*  and  nun-Lidian 
citizens- 

The  blunt  fact  of  the  matter  is  thr  t  American  Indian  tribes  are 
not  a  third  set  of  fTrovemnients  in  tlie  American  fetlertil  system.  They 
are  not  soverei^rns.  Tlie  Con^rress  of  the  United  States  has  permitted 
them  to  Ik*  self-^ovcrnin^ir  entities  but  not  entities  which  would  <;^overn 
others.  American  Indian  tribal  self-frovernment  has  meant  tliat  tho^ 
Congress  permits  Indian  tribes  to  make  their  own  laws  and  be  ruled 
by  them*  .The  erroneous  view  adopted  by  the  Corninission's  report  is 
that  American  Tntlian  tribal  sel  f'«rovernni*^nt  is  terrilorini  in  nature. 
On  the  contniry*  American  Indian  tribal  sel f-«pDvernment  is  x:>urposivo. 
The  Con<rrt?ss  has  xwrmitted  TndiaM  tribes  to  irovorn  themselves  for 
the  purpose  of  maintaining  tribal  inte<rrity  and  identity.  I?ut  this  does 
not  mean  tliat  the  Confrress  iius  permitted  them  to  exercise  ^reneral 
^rovemmental  powers  over  the  lands  tliey  rK^ctipy.  This  is  tlie  crucial 
distinction  which  the  Commission  rj>port  fails  to  make,  Tlie  Commis- 
sion Itns  faile<l  to  ^lenl  witli  the  ultimate  Icir^il  issue,  which  is  the  very 
subject  of  its  charter. 

In  additiom  the  Conmiission  has  faile*!  to  make  the  distinction  be- 
tween the  power  of  American  Indian  tribes  to  ^jovern  themselves  on 
the  lands  they  occupy,  and  their  proprietary  interest  in  those  lands. 
!ilere  ownersliip  of  lands  in  these  United  Stxites  d^>es  not  irive  rise  to 
^^oveiTcunental  i>owcrs-  Governmental  i>owers  have  as  their  source  the 
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Stafo  And  Federal  const  itntion?;.  TTcnco,  as  landowncri^?.  American  In- 
dian tribes  have  the  siime  power  over  their  lands  as  do  other  private 
landowners*  This  would  inchidc  the  power  to  exclude  or  to  sue  for 
trespass  dama^res.  Uiit  landowners  do  not  have  ^ovornmentul  powers 
over  the  land  they  own.  Land  ownership,  alone,  is  inf?nfiicient  to  jrivc 
rise  to  <ro\*emmental  powers.  Ilavin;?  failed  to  mtiko  this  distinction, 
the  Commission  seeks  to  hootstrsip  its  **tribe  as  a  gfovernment'^  theory 
by  rel yinjr  on  ownership  principles. 

*  Indian  reservations  exist  within  the  botmdaries  of  the  States  and 
witliin  the  United  States*  Reservation  Tnrlians  are  citizens  of  the 
States  in  winch  they  live  and  of  the  ITnitcd  States.  They  are  subject 
to  the  laws  of  the  Ijnited  States  and^  hut  for  the  exorcise  of  con^^x*es- 
sional  power,  reservation  Indians  are  subject  to  tlie^ovemmental 
power  of  the  States  in  which  they  live*  American  Indian  tribal  self- 
^overiunent  comes  into  play  bc<-aiise  tlie  Con*j;-rcss,  in  exercisin":  its 
powers  under  article  I.  §  <^>f  the  Y^^^*^^*^  States  Cour^t itution,  has, 

in  frttneraU  insulated  ri'^servut ion  Iiu1kij:is  from  State  ^ro\x*rn mental 
power*  In  or^^er  to  pr'oniote  tla*  preservation  of  their  distinctive  cul- 
tures and  vnhies,  1  he  Con^rrt^ss  has  decided  tJiat  some  American  Indians 
should  be  allowed  to  make  their  own  laws  antl  be  ruled  by  them. 
This  does-fiot  mean  that  the  Conu^'e^s  allows  American  Indian  tribes 
to  *rovern  their  reservations  in  the  same  way  in  which  a  State  fjov^crns 
within  its  bounchiries.  A  tribe^s  power  is"  limited  to  <:?ovemin<]r  the 
internal  atTaii-s  of  its  m(»mlHns.  Tlie  United  States  Supren^e  Court 
has  over  and  a<rain  upheltl  the  powi?r  of  the  State  to  impose  its  law 
on  nou- Itulians  within  rlio  resiM-vation*  If  American  Jiulian  tribes 
had  tlie  kin<l  of  soverei^j-ntx-  whicli  this  Commission  i;r;Lres,  and  if 
Inilian  rribal  self -^rovernment  were  tex-ritorial  rather  than  i:)urposive, 
the  States  could  not  have  j uiisiliction  over  non-Indians  withm  the 
resei'vation.  Tlicse  pi'incii>les  are  easily  demonstrated- 

The  doctrine  of  inherent  tribal  so\  erei^ty%  adox>te<l  by  the  niajority 
report,  ignores  the  historical  reality  that  ,  Vmerican  Ijidian  tribes  lost 
their  sovereiirnity  tliroujjrh  disi^ovn^ry,  conquest,  cession^  treaties,  stat- 
utes. an<l  hisrorv.  An  international  tribunah  Cayu*ra  Indian  Claims 
{Orcat  Urftayn.  v.  Uujtc^l  ^/^/^  v).  20  Am.  .r.  Intl  r>74.  V  (1026) 
(American  niul  IJritish  Claims  Arbitration  Ti-ibu2ial)  and  the  United 
States  Supreiiie  Coui^t.  -//>/i/^.vr>M 

r»74  (1>n2;;>  wiwX'f  '?u  rakcc  X<//^r>n.  v.  Ocr^rfff'^r,  :10  I.'.S.  (->  I^ct.)  1,  17 
(l>::i>.  have  api>Iio«l  tlu-s<«  %vi  ll-~«'t tlo« I  inTt»rnat  i«ni:tl  lav.-  *loctrine.s  to 
extirutiii-^li  Anu't  iran  IiKiinn  tribnl  irovcreiin^l  -  i  ^onc:o,  to  the  extent 
AiTieritvan  Iiitlian  t  ril»eri  aiv  x>c'Miiitte(I  to  cxisl  •  >litical  units  at  ail, 
it  15  by  virtue  of  tin-  laws  of  the  United  Stat*  .  xl  not  any  inherent 
r:iruf  t<»  iio\*friitiicni .  t-itiivr  of  tiu'nir-olves  or  of  o^i-iCfS. 

'rnr:iin*r  rlion  to  rii"  law  -  of  the  I 'nited  St at*'S,  the  supreme  law  is, 
of  <'Oin*s<'  tfir  l'n!t<  ti  S-Mtcs  Const  it  iitioii.  It  is  obvious  from  :i  reading 
of  tlie  CoiKstitr  !  i<'n  thai  rj*ei-f  are  hnt  two  sovereiirn^s,  tlic  United  States 
and  the  Stat*'^.  And  ;  '  :  ^lo  extent  that  -Vinerican  Iinlian  tribes  iiiay 
chiim  a  i>o:^ii.:' in  I'l  -  uiterst  ices  of  the  C''onstitution  on  which  to 
<rronnd  a  «*on  r '  r  i  u  !   :  i  ;  I  *_rna  I'li  separate  tribal  existence,  the 

Toth  amendrneni  T;rtht>r  plainly  destroys  the  arirument.  Since  the 
draftsmen  sei>aratelv  delineatt'<l  foreiirn  nations  from  Indian  tribes 
in.  aiticle  I,  §  S  (:J) /In<lian  tril-es  wen-,  even  at  that  early  date,  not 


<:onsiclorca  forciirn  nations.  c  Cherahec  Nation  v.  Ororata^  su^ra^ 
30  Ij.S.  (5  Pet.)  1,  IS  (1S31).  It  is  clear  that  nodiinff  m  the  TJnitect 
States  Constitution  guarantees  to  I  ndian  tribes  sovereignty  or  proro^jra- 
tivos  of  anv  sort,  let  alone  their  continued  existence.  [Iho  majority 
ar<mo  that 'since  American  Indian  bribes  did  not  participate  m  the 
creation  of  the  TJnitt-d  ir?tares  Consr  itution,  they  :ire  not  Ixnind  by  it. 
The  follv  of  the  majority^  ar^rnmont  is  apparent.  The  majority  ijnioro 
the  fact  that  American  Indijin  t  ritx-s  wore  conqnci-e<l  antl  sul>orai- 
nated  to  the  will  of  tlie  p<  <»plc  of  the  TTnitCil  States.  The  cons=ent,  or 
lack  thereof,  of  the  ancestors  of  Ci)nt omporary  American  Indians  to 
the  Government  of  tlie  United  States  is  quite  irrelevant  to  the  appli- 
cabilitv  of  the  sovorciirntv  of  the  XTnited  States  to  American  Indians 
and  their  tribes.  Nor  mnv  anvone  e,Ntnni>t  hiinst  lf  from  th*-  poverci*ri^ty 
of  all  the  people.  Our  i)r<-doct  ssoi  s  fouirhl  :i  war  anion;;  theniseives 
over  this  and  the  question  i>  si-ttled.  It  is  loo  late  m  the  day  to  seek  to 
recreate  40O  vears  of  historv. 

Con£rie?s,'of  course,  hns  not  Ix-on  sllont.  T:)tirin<r  the  eonqnest  por- 
tion oF onr  histor\-  wirli  Indian  tril>es.  wo  donlt  with  Indian  tribes  by 
trojitv.  under  artiVlo  M.  :i<-2>,  of  the  Constitution.  TJio  treaties  pren- 
erallv  periiiitfc<l  Intlian  tribes  to  jroveni  tht*ir  own  niejnbers  biit  not 
others  S<'e  e-jr-  Trorttv  wiUi  t!»e  Chorokees.  IVcetnbcr  :2!>,  1SI\T>,  7  Stat. 
47?^  4S1.  Wiieu  c-onqilo^r  Avas  nearlv  complete,  the  Con^jrross  declared 
that  no  Indian  nation  or  nilM-  woul.l  In-  acknowledged  or  recofrn izod 
as  an  independent  natif>n  or  tribe  with  whom  the  T  nitod  Statos  could 
.contract  by  treaty.  Act  of  Man  li       1S71.  ch.  IG  Stat-  544,  2,> 

Tribal  jrovernment.  no  doubt,  Iia<l  one  purjiose  when  Indians  wore 
iioitlier  citixens  of  the  T'nttfd  Srares  nf»r  of  the  State  in  which  they 
lived.  See,  PSl/,-  v.  Tr;//>;/?.v.  11-2  I.'.S.  PI.  T.  S-  Ct.  41  (1SS4).  But  all  non- 
citizen  Indians  wore  made  citixens  r>f  tlu-  I'niUvl  .<raies  by  the  Act  of 
,Tnno  -2.  1024.  ch.  -2^:^..  b".  Stat.  if.V^..  S  T'..<l.(\  ie  1401(a)  (-2),  And,  under 
the  14th  amendment  to  the  I'nited  States  Omstitution.  citr-^ons  of  the 
United  States  are  citixens  of  the  State  wherein  they  reside.  American 
Intlians.  therefore,  are  l  itizens  ,>f  the  State  in  w]»:ch  tlioy  reside  and 
the  ITnhed  States.  Thev  <  aniiot  n«>w  *  laim  that  tiieir  tribal  entity  jrives 
to  them  a  sour*'e  of  irov^  ;  i mn  ut  al  pow(>r  in  an  extra-constitutional 

^Law   follows  realitv  an«l   experience.  Acrordin<ily,  the  Supreme 
Court's  treatment  of  tl^.e  r<de  <^^  th*-  trib«v  iit  the  Federal  -ystem  has 
reflected  the  rcalitie:^  of  ti;c  tribe  at  the  time  the  Court  has  dealt  with 
the  problem.  Bur  from  rhc  vcrv  be-innin^.  the  Court  ma«le  it  clear 
tha>  Indian  tribes  v.-ere  not  sovereigns.  In  Jr>hn.'<cy>r  v.  M^I nfosh,  »npra, 
21  TT.S.  (S  ^Vheat.)  r>4^'^  (  1?^2:J>,  the  Conrr  examined  tiie  le.irid  impact 
of  Kuropenn  s<-ti.lemenr  and  eoncbided  that  discovcrv  ^ravc  title  tojrhc 
continent  to  the  European  nation  whicli  inacle  the  <liscovcrA'i  21 
CS  Mlieat.)  at  570.  The  Court  instructed  us  that  the  United  States  held  > 
title  to  t'ne  continent  and  iiad  the  exclusive  riirlit  to  extiniruish  the 
Indian  title  of  occupancv  eirher  by  i>Tirciiaf-  or  by  conquesr.  and  that 
title  acfjuiFod  and  maintained  l^v  force  was  not  a  proper  subject  of 
judicial  inquirv.  21  U.S.  CSWiieat.>  at  r.S7,  r»80.    ^  x  , 

IlXv  ChrToh^e  N'ot^orr  v.  Gcorrj'tT,  stytprru  .*^n  I  .S.  Cr»  Bet.)  1  (1831), 
the  Court  instructed  us  that  lands  occupied  by  Indians  were  part  of 


the  IJnitcHl  StrttiM  an<1  tJmt  tril>cs  woro  not  foivi^yn  nut  lonn  under  Uie 
Constitution.  Id.  nt  20.  The  Cqurt  4U*scril>ecMnflian  tribes  as  *Mo* 
meatic  <lopomlont  nntions/'  Id.  at  17*  ThU  was  no  doubt  tnu*  in  1831. 
As  the  Court  rn'ide  clonr.  tribal  Indians  \v<*re  **alien>2^  not  owinjr  »lle- 
;xianee  to  the  IJnitod  States'*.  Til.  at  Ifl.  Atul,  roniparo  the  sepamte 
concurrin«r  opinions  of  >Ir.  Jiistii^o  Johnson  and  Mr.  .Tustire  Haldwin 
with  tlie  dissent injjT  opinion  of  Mr,  Justice  Thonipsnn.  The  former  de- 
nied tribal  sovereir^nty  while  the  l:itt?*r  atlirnied  it.  I  make  tlie^^e  refer- 
ence?^ to  show  that  tlu^  is^^tu*  of  tribal  sovereijrnty  is  <>nQ  of  lon;^  stand- 
ing? controv^er^y.  The  majority  would  have  u?^  ixOieve  that  the  notion  of 
tribal  sovereignty  is  not  an  is>iue  at  all  but  a  well  settled  le<ral  iloetrine, 
Ily  1S8(5,  conditions  liad  ehantred  sueli  that  the  Supreme  Court  woultl 
say: 

l:i<UniiM  nro  within  tlu*  c<*<^»;:mphlc;il  limU«a  <>f  thf  T'nitcMl  Stated.  Tlio  ?aon  and 
thf  jn^^plf*  within  tboHi^  IhnltM  2irt»  nnil^*r  tht*  poHtii  al  4*ojitrol  of  th<*  <;ovi*rnment 
<»f  thi*  l"nir**il  States  or  of  xhv  Stafes  i>f  rht»  X'niiiii.  Thf-rr  r^t>f  "trifhtn  th^y  brfMt4t 
<iot*tnin'  nf  ifar*'^riffnt)/  hut  these  ttco.  Vnitrd  Stat€*^  w  ivaf/frma*  lis  U.S.  iS75»  STU 

Th<-  Court  upho]<l  a  Kcdci^nl  statute  pr<^%  idiT^u  for  T^'cdet  al  eriminnl 
jurisdiction  for  tlie  murder  of  nn  Indian  by  nn  [rullau  n?i  a  ros*»rvation. 
SulTerinir  imdor  tiio  narrow  view  of  the  conuiuToe  po%vt*r  of  the  time, 
the  (Vmrt  did  not  rely  up<^>n  the  Indian  c^^rmner'^!*  claus*^.  article  I, 
5;  8  (  ;i )  ,  bnt  lie  Id  x]\f*  af  nt  c  was  i»*n>t  i  t  iit  i*  mnl  *'I  mmh  u-t*  it  f  jurist  lictjon 
ov**ra  reM'^rvat  if >n  ]  ue\'cT'  lias  cx  t-rirM  I  an\' where  4*lsi*^.  beca use  the  theater 
of  its  exerei-i*  is  within  t]jr*  ;j;e<>i^raph i»'a  1  limlis  of  the  TTniteil  States^ 
TK'<-ause  it  lias  tit^vt^r  In^en  denied,  and  iMNvi'i-t^  jt  alone  o:xn  enforce  its 
law?;  on  nil  the  fi  iitcs."  118  X".S.  ar  Tin*  <  'oiiriV  ^r<i!3ise  wastluit 

sovereignty  exists  <mly  in  the  I'nitt^d  Srar<\<  and  the  >tates.  Since  tlie 
State  had  no  jui'isdierioTu  r}a"  Ignited  States  had  to  havi*  it. 

AiM^ther  t-a--**  of  t  ht*  .**aine  *  l  a  1-  t^\"**n  nuui^  '-pe*'ijii'-  In  / '//^  /v>Zw*  JV/r^ 

fJ^fi  v.  /  ;i  A'rrj),        r  \'K,        T\s,  f;n.  1<>  S.  Ct,  or.r*  (ISOO),  the 

Stipi-fUu*  (^^tTitt  held  That  (^ijti;r'e: —  had  Tin*  p*»\^^  ■  to  takr*  by  emini-^tJt 
44«>inain  tribal  land.  Tiji'  tiilit*  le:  1  arirni*d  tiiar  the  land-;  thmutrh 
Avhieh  a  raiit'f>nil  wa-  a  uT  Itofj  vn-^d  !  \'  <  onirrtv---  to  c*i>n-t  met  its  !"ailw;iy 
\vi*ro  licd4l  Ijv  tii*'  1  r^ibc  as  a  >^jv»-T"i*ii:j:  narjo?i  am!  I  hat.  t  ht»  rliilit  of 
emini>:it  <!onairi  witliir?  ]i>  T^T'i  itoiy  <'<-t:h!  ih*  <*x<'i"<'!M*d  only  by  it  and 
ttot  }»y  ib»^  I'nite4|  r-^fMfr-^  \'.;t?H»nT  iiii'rd  ui .  Th«'  Su|)rfmi*^  Omrt 

iiMCi'ted  t  !i  is  a  1  •rurnerit  .^linuuar-i!  v.  1*\  S,  ( 't.  at  !>7o,Tije  Court  said: 

Th-»  t»r*'ji^>NiTi*>n  thrit  tU*^  </lM^r'»Uo*-  N:j:i^'ii  l<  <^i*\^^vt*i'^n  in  tW^&ons*^  that  the-^ 

iiiifl  ^h:it  ti>ar  n:Ui<>a  al<»rif>  <*:i  ri  *'X*-n-N**  t!m-  j><»\v#*r  **f  t-rninont  fl«'»niain  witliia 
it?^  Hfnits*  f3n4lj^  n»*  sii;>i>*>rt  in  tlu*  ni:Tii*-r/*u<  Tr•^•lIi•w  rlu*  ^^luTok**^*  Tn<ljnn.<, 

or  in  til**  ^It^i-isif r»f  thW  fi»urr,  ^^r  in  tl)»-  m'M"^  <tf  ^^tni^T**^^  *1»*flnin;r  the*  Tv^Iation^i 
«*f  that  yH»*>t^lt*  with  Tia**  I  Hire*!  StnTos.  l*i  S.  i.'r,  at  i:inj>hn>^^  xic!<!<?^J-l 

The  re  ft>r?»,  x\i\t  only  wen*  Indian  ftaln-s  T^ot  nati^>ns  :is  w;is  the  TTniteil 
Stat**:^,  l»ut  t^ey  wi*?n*  Tj^>t  sv*\'.»j*^m  ^"^1  -  *'Vfu  in  t  h^*  e  ?orne--tif  setts<*  as  v/on* 
the  several  States  of  the  T'nioTi.  Tlir-  C"f>nrt  \\w»Tit  <ui  tf ►  say  : 

Tt  woul<l  vory  str;m^re  if  th*>  imrionnl  ;:r< >verniTii-nt,  in  the  oxecntion  of  It5» 
ricrlitfTil  jinth«irity.  <'ou1tl  ♦*\*>n»)Sf  T!:**  |>*>\v-t  *^^f  •■^niinoiit  «!ibriuiiri  in  tli**  s*'»v*»r:il 
*ctjif- nn<I  <^fMi!f|  n*»t  <^v»'r-*!s<*  fh**  s:ir»*r»  ^Mnv4^r  xu  a  territ*'>ry  <H^'-nt^iA<i  Hy  nn 
Intii.m  nation  or  trihi*,  tIh-  inf»Tia»**rs  4>f  \vhit*h  v\*^ro  wnrfl^  r>f  rh**  fnit*^*!  Srntes. 
ana  flirrctltf  s\il*jrH-r  tr*  its  Jfcoliri<^-ll  c-  nrrt>L  1*^>  S.  it,  :tr  t#7t,  rK!Mi>hn sis  added.! 
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The  Court  \vas  tjiukui*;  on  miijort^t  point.  TVliile  tlu-  States  of  the 
I'll  ion  are  nor  politi^ul  ^rulxll  visions  of  th.:-  Unit  od  Stjit<'i=;  but  ruvher 
soveiesen  in  tlieir  uwu  ?iijliore  iiruioi-  the  Fcdt^ral  Coiisrtuutio?^.  Inaiaii 
tril>0s  are  political  sulxlivision.s  of  the  United  States  and  are  under  tho 
vlirect  x>oliti»>^i  control  of  the  Unite<l  Siater=.  Sinc-o  the  ITnited  States 
ocaikl  exerci:^o  the  power  of  ennnent  t"'->niain  in  the  t^everal  Stati-*-  :i 
fortiori  it  couUl  exei<-iso  the  same  i-'ower  over  tei-ritorA-  occupied  by 
an  IniJian  tribe.  ,  -  m 

If  tJxe  Supreme  Court  instructed  U5i  in  ISSO  tliat  *^|  tJiieL-e_  exist 
-within  The  hroavl  doniiiiu  of  sovereignty  but  tlie^^e  two  [the  United 
Stares  and  the  States]",  how  can  tlic  majority  of  this.  CoTiV.uiSsion 
«.H>nclude  that-  Indian  trii>al  soverei^rnty  exists  in  the  territorial  sense 
riitlier  than  in  the  ni<^iv  liinite<l  sense  of  con«rressionalJy  licensed  self- 
<^veriuncnt  t)ver  its  own  nieruV>ers  and  its  inteni:'!  affaii-s  ^,  CUjjec- 
Tivitv  sliMtdd  have  r('<niired  this  Conunission  to  state  that  tiie  issue  of 
tribal  r^overciirnt  v,  thouirh  lou;r  settled  u.tiainst  Indian  claims,  shordd 
ije  reopomnl  bv  tin-  C<>n:j:ress  and  "report  tiie  various  arirunu'  -  -  s  (*n 
both  r-ides.  making  -a  J i:Ut'V(.-r  re<-*>muu>ndarions  it  deeint-d  appro]>riate. 
The  C'oiiirres>i  rr>jri<I  fin-n  oitlier  a*  cei>t  ot  reject  rccoinniendations  as 
a  ntarT«T~>f  pnlicv.  The  Coiuiiiission.  in  oscnse.  is  makin-r  politico  • 
re<-onr:ncndari*»ns'nudi'r  the  ;ruise  f>f  le<ral  do*-rrini'-  This  Commissi  ; 
Ti><.-s  The  word  "'s. jv<m  t-iirMi  v"  as  it  is  politically  ur^ed  1>>;  Indian  tribr  s 
"wiiiifmr.  ix-irnid  t<v  tiu-  fa«*t  that  as  :ip]>iied  to  iiulian  tribes  *soyereiirn' 
iiifans  no  riK>T-e  than  -wirliin  tlic  will  of  Co u ii r( 'ss "  fji'/ted  St'Ttes  V- 
Bhtr-7,'f**  r  TrH,,'^  :;r.l  Y.  Siii>iK  V>J..  II)."'  {  ]>.  ^bmr.  li>*:i).  Indeed,  by 
JlMtl.  rhe  Sui>r'..-ine  ( Otn-t  w<»!ihl  t*-!!  ns  that  "irliie  North  AmorK'an 
TudiaT'-Mo  not.  and  lu-vcr  ha  vc  constit utod -nations*  *  *  *"  Mo-ntof/dx-. 
}  't,:i,  ,1  :<r^TS.     ISO  1  '.S.  £ir.  1 .  -^1  S.  Cr.  :'.r»s  ( li>01)  . 

Xdvo.  atfs  «.f  inhort-iit  tribal  .--overeiirnty  f ri'tiin  ntly  rely  on  t!ie  case 
of  Tr<//v  ..^/. /•  V.  i,.(*rqht^  :;i  U.S.  (<;  IVr.>  r,l.-.  (is:>:i),  in  which  the 
Snjut-ine  C'  ai-t  smu  k  dtiwn  a  (  M  ui  iiia  statute  in  direct  conflict  virith 
iVili'i-al  t  real  ii-s  an<l  .-taTiirt  s.  liut  ;i  reailitiir  of  ibe^  case  %vill  sliow 
tliat  t  he  <;t*oriria  sr:ii  utc  wlu.  h  purpoited  to  rfi^uhitc  the  conduct  of 
tho-^o  in  Jrtdiait  <ouMtrv  was  Ijeld  invalid  not  because  r»f  tribal  sov- 
"creiirntv.  btit  lut:ui-e  unJ'--r  tiio  (  "oust  itut  ion.  the  mattci-  of  Intlian 
atfaii-s'was  cxclusividv  Avitliin  the  Federal  power.  The  Congress  had 
ex-er<'i.-*^d  rliat  {>owt'i-  liv  borh  treaties  and  statutes  whit-h  were  in  con- 
fH<-t  with  rite  (  Jforiria"  stai  utc.  The  Court  did  say  tliat  the  laws  of 
<  Jeortria   ciidd  liavi'  jii>    for«-i*  within  tiiv   ( 'Jiei  okee  Xittion.  U.S. 

iVt. )  :.t  "••'.l.  P>iit  rbe  C  >nr  t  ]>ro(-t'eded  On  "the  actual  state  of 
thinir^".  I<l.  at  arul  the  rt  ality  of  1S:;:>  has  ^riveti  way  to  a  ditferent 

r«-alitv  in  oi-. .-ontenii** >rarv  eia.  For  by  P.)»:'.-  the  Supreme  Court 
rcje.-n-.l  The  < ■onecj >r u:i  1   ^-l.-triry  of  ,\barshTdrs  \-:ew  in   'Worcester  v. 

.v/v/zV/:  and   tc  fwri  d  rlu-  broad  ns.s<M-M<>u  that  the  Federal  Oovem- 
jju-nt  hasi*X''bi-jvc  j  n  r!><l  t.t  ion  oviT  t  he  tribe  for  all  pui-poscs  an<l  that 
tho  Statf  is.  tTiercforo.  piohiljited  from  eivforcinir  its  laws  aitainst  any 
tri!>:il  «  nrerpr:so  whet  her  ilte  enteri>ri.se  is  lo<  ated  on  or  olT  t^ribal  land.  • 
yv>  ^l/Mir-h^'  Tr''h<'  V.  411  T'.S.  14.".  147—1-*=!  CXDi:!). 

And  in  ^fi^-f  J.ni  fJt'ni  v.  Ar^zf-nn  St-iff  T't.r  CotU'H}>fi>t'i/>ii.  411  U.S. 
164  (  li»7-'5  )-  :he  C  'onrt  held  tliat  T-cS(-fva t  ton  Ttnliansare  insulated  from 
Stale  law.  nov  Txecnu^e  of  tril)al  soverciirnt v.  btit,  if  at  all,  because  of 
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applicable  Federal  treaties  au<I  statutes*  411  XJ-S-  at  172-  Inckrecl-.  tlie 
Goart  said: 

ITJbe  trend  iias  Tc-^e^n  o^ay  from  the  idea  at  inherent  Indian  sbrerei^mty  as 
a  bar  to  state  jiirivJiction  ind  xovvurd  reliance  on  feoerul  pre-emjiition  *  * 
The  modem  cr*ses  thus  tend  to  avoid  reliance  en  platonic  nocions  of  Jiidian: 
sovereignty  and  to  iook  instead  to  the  applicable  treatie^s  and  statutes  which 
define  the  limits;;  of  state  power.  411  U*i5-  at  iTii. 

The  Court  said  that  Federal  proemption  of  il»e  field  waf^  such  tjiat  the 
issue  of  residual  Irrdian  sovereignty  Avas  moot,  4x1  U.S.  at  li2  n,  S. 
Hence,  it  is  clear  that  reservation  Indians  are  immune  from  State  la\\% 
absent  a  Federal  statute  ;to  the  conti-ar\%  not  because  of  tribal  so 
erei^^ntv,  but  because  of  Federal  preemption-  JSi^arb  v-  Itasca  Countj/^ 
. —  — ,  90  S.Ct- 2102.  2105  n.  2. 

If  Indian  tribes  had  inherent  sovereignty^  they  would  be  free  from 
State  law  even  in  theix^  dealinirs  witli  non-Indians.  liiut  such  is  not  the 
case.  State  law  applies-to  non-Indians  on  a  reservation  and  the  States 
may  even  require  a  trib?  to  implement  3tatc  law  as  to  non-Tnilians. 
3foe  V.  y/r^  Con  fr elevated  Sallsh  and  Ko^tenrri  Z"/v7>/?.<?  of  iJie  Flrrtlieod 
Re^^rva^JoTi^  — 'U.S,  — ^  aO  S-Cfo.  1G:54.  1645-iG  (197G).  The  Supreme 
Court  uplield  this  State  power  because  it  did  not  frustrate  tribal  self- 
government.  OG  S-  Ct.  at  1C46-  It  is  clear  that  rf  the  tribe  was  a  govern- 
ment in  the  territorial  sense  raiher  thith  a  limited  purposive  sense* 
the  Court  would  l>c  wronir  since  the  a i> plication  of  State  law  to  non- 
Indians  would  interfere  witli  a  tribe's  territo  :  irovcrjiment/ If.  on 
tlie  otlier  hand,  tribal  self-government  is  mereiy  i^urposive.  in  contrast 
to  general  and  'territorial,  then  the  application  of  State*, law  to  no2i- 
Indians  is  proper  because  it  does  not  frustrate  the  limited  purpose  of* 
allowinir  Indians  to  govern  tliemselves.  It  is  plain  to  me  that  Con- 
gress an  .  -  he  Supreme  Court  see  tribal  government  in  the  piirposive 
sense,  not  the  territorial  sense. 

jVnother  major  case  relied  on  by  tlie  Coniinission  to  support  its  the- 
ory-is Unite  d  StrrftK>^  v*  J//^/.r?/3vV/410  l.\S.  r>4-l  (107r>).  But.it  is  clear 
ihat  this  cai=«e  does  not  support  inlieront  ti  ibal  sovereignly.  On  the  con- 
trary, tlie  ca<e  merely  lield  rhtit  (1)  C<:ingrt.-5s  has  the  power  to  regulate 
tlie  s:ile  of  alcoholic  hevex*:igcs  in  ln<li^in  country  u?ider  artu-le  I,  >?  8 
of  the  Constitution,  and  tiiat  (2)  Indian  tribes  are  eiitities  with  some 
independent  authority  ov^er ^natters  that  atTc-ct  the  intorn^il  and  social 
relations  of  tribal  li  fe  such  that  Conirivss  conld  i-onst if  utionnl ly  «leh^- 
g:xte  its  own  nnthority  to  the  tribe.  Tlic  Court  spc^-ifically  said 
need  hoc  decide  whetlier  this  jn<h:p<'ndent  authoritv  [tlfo  tribeV  j  is 
itself  sufncient  for  the  tribes  to  impose  Ordinan**e  Xo.  20  f  retiuiring 
retail  liquor  outlets  within  Indian  country,  inchuling  tliose  on  i^on- 
Indian  lan<l,  to  obtahi  a  tril^al  lirenso"].*"  Despite  this  laniriiage,  tlio 
Commis^sion  report  says  of  lifa^iirlr^  *^*it  ax^peared  that^t he -tribe  could 
exercise  sucli  j-eiinlatory  power  without  hent  fit-of  Federal  law  on  the 
basis  of  its  own  inhei-t^r.r  f  overeiirnty.**  f Conirni,^?=if*n  lopoii",  ch.  r>,  part 
I>  at  150."}  So  nm<-]i  for  objectivity.  I^uless  w^u  aro  infinitely 
elastic,  tlie  (Jonrt's  op' n ion  in  -"I/^^r///vV  5=inu>ly  r-nnnot  bo  prt-sstMl  into 
the  meaninu:  tho  innioi-hy  i-<^i>ort  aiti-il>utes  to  it.  Similar  nnsstate- 
nients  of  law  abound  ip  the  rei>ort. 

The  Commission  repot*t  noglc<^-ts  to  mention  that  there  is  not  a  sinirlc 
case  of  tlvc-JtTnited  S^t^^xic^s  Supreme  Court  which  has  ever  Iield  that 


iteb<^  possess  biHer^t  tribal  ^  s^  such  that  in  the  absence  of 

:%c»ng^  t^ev  could  assert  governmental  power  (1> 

^Iwer  nonmenibers  of  the  tribe^  and  (2)  exclude  State  jurisdiction.  The 
?f €i<iizsi<>n  >>f  ^  jurisdiction  over  reservation  Indians  has  from  Wor- 

l^vse^^er  to  tids  day  been  based  on  Federal  preeiiiptioxx.  -A.nd,  tribal  juris- 
'^diction  over  non-Indians,  as  in  Mazzc-T-I^,  supi-a,  and  Morris  ^.  HitcK- 
|S«o«iE^  194  ^.S.  384,  (1904),  has  been 'based  on  specific  congressional 
rSdelega.tion,  not  on  general  notions  of  tribal  po\vcr. 

fK>  Ijn  sumy  the  Con^^  has  converted  the  doctrine  of  tribal  self- 

[?^!g?overnmerLt  into  a  doctrine  of  general  tribal  govemiaent  by  taldng 
l^ftvq^antiim  leap .  forward  without  any  adequate  3eo^l  foundation. 

:^Tid^  T  miorht:  add-  prescinding  now  from  the  legal  issues  involved^ 
ikthe  Commfi^sion  has  not  even  explained  why. -for  policy  reasons,  it 
M^woiild  be  a  good  thing  for  Indian,  tribes  to  exercise  general  govem- 
£mental  powers  over  tlio  lands  thev  occupy.  The  Commission  has  just 
^^assmned  that  because  Indian  tribes  would  like  to  exercise  govem- 
"xnental  powers  over  their  territory,  it  would  be  wise  to  let  them. 
;  There  is  no  adequate  <^iscussion  in  the  Commission  report  of  the 
detriments  of  such  a  cour^  of  action,  much  less  any  weighing  of 
:(t;hc  advantages  and  disadvantages.  The  rei>ort  fails  to  take  into  con- 
sideration that  Indian  tribes  are  no  longer  isolated  communities. 
Ijndian  reservations  now  abut  major  metropontan  areas  in  this  coun- 
:txv-  The  Commission  repoi-t  makes  much  of  the  fact  that  reservation 
TndiflTis  want  to  be  left  alone  and  be  free  of  State  interference  (even 
though  thev  are  citizens  of  tlic  State,  vote  in  State  elections,  and 
jhelp  create'State  laws  which  arc  inapplicable  to  them),  yet  fails  to 
iinderstand  that  by  arguing  for  the  exercise  by  Indian  tribes  of 
general  governmental  powers,  Indian  tribes  cannot  be  left  alone.  For 
example,  the  Commission's  recommendations  woiild  leave  "us  witb 
the  following  results.  Reservation  Indians  would  be  citizens  of  the 
State  but  be  wholly  free  of  State  law  and  State  taxation  even  though 
they  participate  in  the  creation   of  State  law   and   State  taxing 
schemes.  In  short,  reservation  Indians  would  have  all  the  benefits 
of  citizenship  and  none  of  its  burdens.  On  the  other  hand,  non-Indian 
citizens  of  the  State  would,  have  no  say  in  the  creation  of  Indian 
law  and  jpolicy  on  the  reservation,  even  if  tliey  were  residents  of^ 
tlie  reservation,  and  yet  be  subject  to  tribal  jurisdiction.  In  short, 
'  non-Indians  would  have  all  the  burdens  of  citizenship  but  none  of 
■the  l>enetits-  This  is  a  strange  scheme  ro  behold. 

The  analytical  framework  adopted  by  the  Commission  is-  in  a 
sense,  upside  down.  By  adopting  the  doctrine  of  inherent  Indian 
tiibal  sovereignty,  the  'Commission  looks  at  tlie  original  powers  of 
the  tribe  and  concludes  that  the  tribes  liave  i-etained  all  those  powers 
except  where  expressly  limited  by  the  Congi'css.  I  snl?mit  the  Com- 
imission^s  point  of  departure  is  faulty.  The  fociis  is  Tiot  on  the  nature 
of  the  prior  rights  of  tribal  irovei-nincnt-  The  question  is  by  what 
mandate  do  tribal  goveminonts  govern  today?  Under  our  Federal 
Constitution,  there  are  but  two  sources  of  power:  the  States  and  the 
:  United  States.  Political  subdivisions  of  tl\e  States  derive  tlieir  power 
vfrom  the  States.  Territorial  governments  dci-ive  their  power  from  the 
■Tjnited  States.  Urdtcd  States^.  Kagarrta^  IIS  Tj.S-  375  (1SS6)-  Ilence, 
"•all  political  entities  exercising  powers  of  government  within  the 
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I>olitical  bourulnrios  of  tlic  United  States  are  exeicisinpr  powers 
derived  either  from  the  United  States  or  the  States*  To  the  extent 
tliat  the  Commission  does  not  agree  witli  this  p>ositipn,  it  is  clear 
that  the  Commission  wouhl  assert  that  Indian  tribes  exorcise  -powers 
<jf  self -150 vurmnent  in  some  extra-constitutional  sense.  ^ 

In  the  19th  Century,  when  Talton.  v.  Mayes^  16:5  U.S.  376  (1S96) 
<holdin^  that  the  Bilf  of  Kijrhts  was  not  applicable  to  Indian  tribes) 
was  decided,  tribal  Indians  were  neither  citizens  of  the  United  States 
nor  of  the  States  in  which  they  lived.  See  E77c  IViJkhxs.  112  U.S-  94: 
(lSS4r).  Ever  since  1924,  however,  tribal  Indians  liave  been  citixens  of 
the  United  States.  S  XJ,S.C.  S  1401(a)  (2).  and^  under  the^l4i:h  amende 
ment.  they  are  citizens  of  the  States  wherein  they  reside.  The  Com- 
mission report  ijrnores  the  events  of  the  last  100  years.  In  the  l^tb, 
centurv  Consress  could  not  always  control  the  activities  of  tribal  In- 
dians/Today  Con<::ress  can.  The  theory  adopted  by  the  Commission 
would  permit  Conrrress  to  allow  tribal  jrovemments  to  do  wli at  Con- 
fess itself  cannot  do  because  of  Federal  constitutional  limitaticins. 
^  The  Constitution,  as  ori^^inally  enacted,  excluded  Indians  not  taxed 
in  determinin*r  the  numl^-r  of  Representatives  in  the  Jlouse  of  Rep- 
resentatives to  which  a  State  \vas  entitled.  U.S.  Const.  Art,  I*  §  2. 
The  14th  amendment,  ratified  in  1S6S,  continr  d  this  exclusion.  Wlien 
Indian.^  were  nor  citizens,  a  State  coidd  proh.:>it  an  Indian  from  v^^r- 
inir  in  State  elections,  ^^^fc  v.  IVilJchr}^.  112  I^.S.  Oi  (18S4>.  despite  the 
provisionf=^  of  the  ir>th  amendment.  In  siiort,  rril>al  Indians  ^*vere  not 
considered  part  of  the  consritutionnl  f  rainework.  Tribal  Indians, Jiow- 
over,  were  bronirht  i-nto  the  constitutional  framework  l>y  1024.  8  IT^S.C* 
5  1401  fa)  The  Conimission  does  not  deal  with  the  etTect  of  this, 

point  i?^  th's.  To  the  extent  tribal  Indians  exercise  powers  of 
self*irovernrnon^  in  these  ITni ted  State.-,  they  do  so  bec;ius:e  Conirress 
Xjffirmits  it.  Tribe?^  exercir^e  powers  of  self-uovernnient  as  Federal  li- 
censees, because  and  as  lon<r  Con^^re>s  thinks  it  wise.  !More  than  a 
triheV  *-:rf^rn^r7  nTtril>nto>  of  sov(M eiinity  have  In^en  extin^mi^^hed.  The 
Commission  draws  a  distinr-tion  between  the  extinirnishment  of  exter- 
nal attributes  of  sovereiirnty.  which  it  concedes  the  Ignited  States  has 
done,  and  iiitemnl  nttrilMites  of  soverelirnty,  which  it  alleges  the 
TJnited  States  jins  never  done.  It  is  my  position  tliat  tlie  one rproes  witlx 
the  other.  American  Indian  tril>ar  jfoverninents  have  only  those 
powers  <rm7ired  them  by  tho  Con-jress. 

Those  ]>owors  have  ovor  anrl  airain  been  laT>el^"d  sel  r-£r<^vernnienfc 
and  not  soveroiijnty-^Ir  is  one  rliinir  f^i'  the  Conirross  to  permit  tribal 
Indians  to  rrovern  themsolvt^s  and  not  }^e  snbieor  to  Federal  constitn- 
tional  limitations  and  ireneral  I"erlor:il  supervision.  Tt  is, quite  another^ 
thinir  for -.Con^rress.  to  permit  Indian  tribes  to  function  as  r^eneral 
irovernmentnl  ontities  not  subj(*ot  to  P'(*<leral  constitutional  lin-itations 
or  ireneral  Koderal  sunervision.  Thr-  no^itiou  adopted  by  the  Commis- 
sion would  havo  Indian  ti-ibos  exerci^in^r  T>^wors  v/hich  tho  ITnited 
States  itself  cannot  exer^'is'^  because  of  r^onstitittional  limitations. 

Kinallv-  there  is  no  adequate  theoretical  basis  for  the  assertion  o€ 
inhoront.  tr!l>al  sovereiimty.  Xlie  asser^tion  of  inherent  tribal  sover- 
oirrnty  proves  too  mTu*li  It  wouhl  mean  that  whenever  there  is  a  <rronp 
of  American  Indians  liyinpf  toiiet  her  on  Innd  which  3vas  . allocated,  to 
tliem  bv  the  TFederal  GoverTimont.  rhcy  v/ould  have  the  power  to  exer- 


f:  case  source  of  tliose  powers  would 

^theiil>e  some  magical  ccunbixiation  of  tlieir  Tndiartnpss  and  their  owner- 
pship  of^^l^  not  harre  as  their  source  sueh 

|feWMitjA  in  these  United  States  have  as  their 

fe^tp^a^  ilJie:  State  and  Federal  constitutions.  It  is  <rlear  that  Indian 
|i<a3l>^  State  power.  It  is  equally  clear, 

|piio3?p^cN^er*  that  they  govern  themselves  xmder  the  Federal  power^  and 
IliJiliie^all^  their  powers  are  specifically  limited  and  the 

^Ir^y^i^^fio^  -1^^  respect  "to  tribes  is  one  of  seIf-|rovemment  rather  than 
l^tibe^gno^  others.  It  is  one  thing:  for  the  Congress  to  permit 

Sta:5t^  ]n  their  own  laws  and  he  ruled  by  them  without 

Instate  interference.  It  is  quite  another  for  the  Oongress  to  permit  trilies 
i|jfcp^:  exercise  greneral  governmental  powers  without  general  Federal 
l^snqgperrisioh*^  War,  conquest^  treaties,  statutes,  cases,  and -history  have 
^lii^a^  tribe  as  a  general  governmental  entity.  All  that  re- 

:%nciains  is  a  policy.  And,  that  policy  is  that  Ajnerican  X?rdiaxa  tribes  may 
■ggovexn.  their  own  internal  relations  by  the  grace  of  i  'oiigress*  Oeneral 
^governmental  powers  exist  in  this  country  only  im  the  United  States 
^;  and  the  States. 

? ^  H  missed  this  point,  the  Commission  has  missed  the  oppor- 

;^;  tunity  to  address  some  of  the  major  issues  a:  using  out  of  American 
j  [Indian  law  and  i>olicy.  What  does  it  mean  to  be  a  cr^itij^en  of  a  State 
^^»nd  yet  be  immune  to  its  laws?  What  is  the  basis  for  asserting  that 
reservation' Indians  shall  have  representation  in  State v^rovemment, 
^  hut  without  taxation  ?  On  the  other  hand,  what  is  the  basis  for  assert- 
ing that  non-Indian  residents  of  Indian  country  shall  not  be  repre- 
sented in  tribal  govermnent,  yet  be  subject  to  tribal  law,  courts,  and 
tax^ion?  Is  this  obvious  dual  standard  bothersome?  And,  if,not^  why 
not?  What  does  it  mean  for  a  reservation  to  be  within  the  boundaries 
:  of  a  State? 

'[  \    In  his  jT^i^  RoTe^  of  tAe  Siiprejne  Oouirt  irt  ^TTiericctrv  Goverrvrrierit 
;  :<19T6),  Archibald  Cox  had  occasion  to  describe  the  Federal  system- 
IBCe  described  the  dual  nature  of  State  and  Federal  sovereignty  and 

l^saidr  ,  •  •  ^ 

'    m  ttiat:  witJoiix^anj-  territorial  xmit  fany  State)  tlier«  are  ^tlways 

two  goveraments — State  and  Federal — operating  side-by-  side  bizt  each,  sovereign 
:  and  independent  wittiia  its  Srmctioaaal  sphere.  Eactt  of  ns  Crmless  an  alien  >  bas 
7  di2al  dtdzensbip;  be  is  a  citizen  or  tbe  United  States  and  of  tbe  State  in  wblcb 
!  lle^  resides.  TBacb  pays  two  sets  of  taxes.  Each,  may  <^aim  ri^ts  nnder  two  gov- 
:  emments.  Each  is  snbject  to  two  isets  of  laws*  one  State  and  one  Ftederal.  Vlola- 
i  iti<M:i8  of  a^State  law  are  subject  to  prosecntion  in  tbe.  State  court,  violations  of  a 
^^yederal  law  in  a  ^Federal  cotxrt  Civil  cases  *may  be  brongbt  in  eitlier  the  State  or 
''SVderal  judicial  system  according  to  tbe  nature  of  tbe  cause  of  action.  Co3c, 
Hsirprai'  at  22,.'  :  -  . 

;    JBTow  fit  the  Indian  tribe  and  -tlie  reservation  Indian  into 

this  scheme?  JLs  Oox  ^[uilty  of  pversiniplification?  Historical  inac- 
ectraey  questions^  which  have  ^rone  unasked,  and,  therefore, 

•nnanswered  hyvthe  Oommissiony  must  be  raised  and  answered  before 
tihe  Coni^ress  can  begin  to  deal  with,  changes  in  American  Indi^ir*  law 
and  policy-  - 

"Pri  citizenship.  Federal  insulation  of  them 

from  State  law  created  no  nr^srent  problem.  But  once  reservation  In- 
diax^ts  became  citizens  of .  the  XJnited  Stat^,  they  became  citizens  of 
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the  States  wherein  tluiv  resided  and  were  then  elijLrible  to  vote  in  ; 
State  and  local  elections,  run  for  State  and  local  public  ofiice,  a^d..  ; 
eniov  State  services,  siich  as  public  educaj:ion.  Hcnce^hey  help  creato  ^ 
and  administer  law  which  is  not  applicable  to  them.  They  cn^oy  ; 
services  without  sharing?  in  tlie  burden  of  financial  support.  Xliis  ^ 
creates  enormoius  hostiiitv  amon<r  non-Indians  who  feel  U)  with  tne 
rio'hts  of  citizenship  <-o  its  burdens,  and  (iJ)  if  Congriess  is  to  insulate  . 
Indians  from  State  taxation,  it  is  the  burden  of  Congress  to  provide 
the  Indians-  fair  share  of  support  to  State  services. 

J\.  particularlv  r^^.^rnicious  conscqvicncc  of  the  existm^r  schemo  is 
that  in  those  political  subdivisions  of  a  State  in  which  rest-rvation  Xn- 
dians  are  a  majoritv.  thev  can  control  that  level  of  orovemnient  and,  . 
for  example,  set  prooertv  tixx  rates  whicli  are  applicable  only  to  ^oj^"  • 
Indian^;  This  has  in  fact  occurred  and  is  no  mere  potentiality,  iiie 
Commission  appoai-s  to  be  content  to  accept  representation  witiiout 
:  taxation  and  taxation  without  representation.  Our  forefathc-rs  were  , 
not.  '  - 

TVlIO   Dn>  TIIE  IiESEIt\-T>rG  ? 

In  «upoort  of  its  ar^rument  that  Indian  tribes  by  treaty  have  re-  i 
tained  to*  themselves  inherent  powers  of  sclf-<rovernme3it^  the  Com- 
mission relies  upon  Ututed  States  v.  ^Vlf^rf7^fi,  19S  U.S.  :>«  1,  2i>  ^-J-^. 
66-'>  (1005).  It  is  true  that  there  is  dictum  in  that  case  to  the  efiect 
that  t.he  treatv  in  that  case  "^was  not  a  -rant-of  ri^rhts  to  the  Indian-^ 
but  a  <rrant  of  rijrht  from  tliem — a  reservation  of  tliose  not  granted- 
->5  S   Ct   at  6G4.  This  dictum  raises  the  question  of  wliether,  in  in- 
stances where  the  United  States  required  Indians  to  relocate  them- 
selves and  pTit  them  on  reservations,  the  United  States  reserved  ttie 
land  for  Indians  or  whether  the  Indians  reserved  the  iarid  for  them- 
selves But  this  question  must  vield  to  a  conceptual  distinction.  It  is 
one  thin"-  to  sav,  as  the  Court  said  in  IVln^.ns^  that  Indian  treaty 
i-iorhts  beToni^in^r  to  Inrlians  whose  aboriirinal  possession  was  not  dis- 
turbed bv  the  treatv  but  rather  confirmed,  are  rigfhts  reser\-ed  by  tlie 
tribe.  It^is  quite  anotlier  thing:  to  say  that  an^r  tribe  anywhere  has 
reserved  to  itself  the  land  on  its  reservation  and  various  rigrhts  to 
«=elf-iro\-emment.  The  leap  is  unwarranted.  The  treaties  y^irv.  xne 
reservations  varv.  :Manv  Indians  now  exist  on  reservations  whicli  iiave 
no  rclationsliip'to  ancestral  or  aboriirinal  homes.  Hence,  it _is  clear 
-that  in  those  instonccs  the  XThited  States  reserved  the  land  f<^r  Indians. 

I  believe  the  Un-.ced  States  Supreme  Court  has  reco^ized  this  con- 
oeotual  di^^tinction.  In  CoZo-ra/io  R^/i-er  'Water-  Coruservatzom  Distrzct  v-  ; 
TJriUed.  States,  U.S.    06  S.  Ct.  1236  ( 19T6) .  frequently  re- 

ferred to  OS  the  AMn  case,  the  Court  held  that  the  McCarran  amend- 
ment 43  U.S.C-  §  666.  bv  which  the  United  States  consented  to  stuJ 
in  State  court  for  the  adjudication  of  Federal  water  Ei<rhts,  extended, 
to  Indian  reser\-ed  water  rijrhts.  The  Court  described  Isdian.  reserved, 
water  rights  under  the  Winters  doctrine  as  included  in  those  rights 
where  the  United  States  was  "otherwise"  the  owner  under  the  McCar-, 
ran  amendment.  96  S.  Ct.  at  1242.  To  do  this,  the  Court  viewed  the 
G-ovemment-s  trusteeship  of  Indian  rights  as  ownership  and  said  that; 
for  the  purposes  of  the  McCarran  amendment  there  was  no  distmctioii 
between  Tndian  rights  and  non-Indian  rights.  Id.  Accordingly,  since 


ERIC 


^j>^ri^i^€r-3I^  tlie  consent  necessary  to  svlq  tlie 

n^fpjMted  vS  water  rights  were  among^  Federal 

McCarran  amendment,  it  followed  lihat 
':l0i^G[idx^  ri^bts  coujd  bo  liti«rated  and  determined  in  an  action 

f^^«gai^  Jn  sliort,  tlie  Court  was  saying  tiiat  there 

gffl^ajre  no  Tndian  reserved  water  rights  but,  rather,  only"  Federal  water 
^■j-i5ghts  reserve  ^ 

fe-  -^  I^  m        these  remarks  because,  in  my  view,  it  is  x^olly  erroneous 
1x>  a^  lids  Ccwnmission  has,  the  position  that  tribal  Indians  have 

^'ireserved  to  themselves  all  rights  not  specifically  extinguished  by 

such  as  this  one,  are  neither  accurate  nor  help^ 
^vi^::fnl  in  seek^  the  powers  of  the  United  States,  the  States, 

^-r^aad-  the  Indians,  It  may  be,  as  in  JFznaTw^  timt,  the  relationship  be- 
;:,;;:ilircree^^  particular  Indian  tribe  was  one  of 

'  bargaining  such  that  it  could  be  said  that  a  tribe  actually 

:  :  •  reserv^  itsel£  On  the  otOier  hand,  the  relationship  between 

•  the  United  ^States  and  -other  tribes  was  characterized  by  war  and  de- 
struction--When  these  relationships  culminated  in  peace  treaties,  it  is 
simplistio,  to  say  the  lea^t,  to  assert  that  the  Indisais  reserved  anything 
yto;  themselve^^  clear  that  in  most  instances,  the  United  States  as 

the  victorious  j>arty,  dictated  the  terms  of  the  treaty  and  reserved  for 
:the  Indians  various  parcels  of^land. 

So,  as  I  iiave  rejected,  the  broad,  assertion,  of  inlier.,nt  tribal  sover- 
. '.'^S'^ty,-!  also  reject  the  broad  assertion  that  tribal  Indians  'have  re- 
served to  themselves  inherent  ri«rhts  to  self-<;ovcmnient  and  propertv 
rights.  Grcneralixations  such  as  these  have  no  place  in  law,  and  must 
y-yiBid.  to  a  judicious  consideration  of  relevant  treaties,  statutes.  State 
enabling  le^slation,  history,  and  contemporary  fact. 

But  the  nature  and  scope  of  tribal  self-«:ovemment  is  too  important. 
.  to  be  left  to  case  by  case  adjudicatioru  I  reconmiend  that  Congress 
enact  comprehensive  legislation  which  clearly  defines  the  nature  and 
scox>e  of  tribal  self-government  and  makes  it  clear  that  the  govem- 
:  mental  powers  granted  tribes  by  the  Congress  are  limited  to  the'  gov- 
ernment of  members  and  their  internal  affairs,  and  are  not  general 
governmental  powers. 

Trikai:,  JTcnRisDiCTxo?^ 

-  Since  Indian  tribes  are  granted  some  of  the  powers  of  government, 
many  of  the  major  problems  uiid  uncertainties  of  American  Indian  law 
•  and  policy  resolve  down  to  questions  of  jurisdiction.  Jurisdiction,  of 
course,  means  tJie  power:  to  reflate  (and  tax)  the  conduct  and  prop- 
erty _ofp^  and  the  authority  to  enforce  those  regulations  against 
unwilling  persons  titxrough  coercive  instruments  of  govenmient  * 

A.  TRIBAL  POWERS  o\-ER  >ro>r-rN-DrA>i-s 

,  One  of  the  most  important  questions  of  Indian  law  and  i>olicv  is  the 
extent  to  which  Indian  tribes  should  or  jnay  exercise  governmental. 
r  authority  over  non-Indians  and  other  nonmembers.  The  question  has 
profound  implications  in  that  th**  unwise  exertion  of  such  powers  over 
jion-Indians  could  have  a^atastropliic  effect  on  whether  Indian,  peoples 
.will  fcje  left  alone  to  make  their  bwrflaws  and  be  governed  by  them.  The 
L>  Cisprcise  of  such       ^lority  would  also  bear  ux>on  the  most  valued 
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-political  rijrhts  and  civil  liborticxs  of  those  nonmeniboi-s  who  would  l»e 
s^bjeS  to  the  power-^  of  tribal  :<rovernnient.  The  S''"^'^'^-L  W^it 
«isstin«5S  that  tnbal  govenuiients  should  ^rrow  and  develop  into  fullv 
j^anctioninor  ^vomnicnts,^'  which  Necessarily  cncompai^s  the  excrcl=^e 
of  s^ome  tribal  iuri-stHotion  over  non-Indian  people  and  property.  1 
disa-;ixn'.  as  r  think  the  vast  majority  of  th.^  American  people  would 
disn<j^roe.  .    -,   ^       .  7  ^- 

Whether  Indian  tribes  arc  to  exercise  rrovern mental  r,.ithor|ty  over 
nonn^i-iubcrrf  <r<x;j5  to \\x<y  very  roots  of  Indian  law  and  poli.  y.  1  He  ques- 
tion ultiinatelv  -<>es  to  xvhat  the  purposes  azt-  lor  alloxan?:  f"*,*^^" 
tribes  some  of  tiu-  i>owej-s  of  ?rovernnient.  or  wht-rher  indeed^  tiio^-e 
powei-s  are  not  tied  to  uny  «i>ecific  ends  at  alh  i  n e  question  is  '^^-J^ether 
Indian  -overnuiental  power  is  an  instrument  of  I-edeia  ]> obey  defined 
by  its  entiLs  or  wJiother  it  is  an  absoliite  prero;Lrative  witJrout  a  limitmjr 

^''\\^Mban  peoples  do  not  have  and  have  not  bwn  aecordcd  anv  ri^rht  of 
«r<,vonnnent  irood  a-ainst  the  sovereijrnTv  of  all  the  peoi>le.  Ihey  are 
not  'riven  rhe  1.0 wer  of  coverninent  for  its  own  sake.  Katlier.  it  is  tlie 
T>oIicv  of  the  United  States  to  allow  some  Indian  peoples  to  exei-cise 
ion»e*  "ov«'innier.Jal  powtM  S  over  tlieniselves  for  a  purpose-.  1  he  pxirpose 
is  tr,  allow  T>e<iT>ies  of  distinct  culture.^,  most  of  ^vlio^:e  ancestors  were 
nre-ent  in  tliis  land  b<'fore  the  non-Indians  .-ame  to  it,  to  decree  their 
own  norms  of  c-ondurt  and  to  control  i:heir  ali'airs  so  as  to  preserve  their 
own  «-ulr  iires  and  vahu'S.  ■  , 

The  Federal  purpose  is  to  allow  some  Indian  peoples  to  preserve  the 
imiqueness  of  tlieir  own  cultures  and  values  bv  insulatin-  them  from 
the  Uncral  municipal  powers  of  the  States.  It  is  feared  that  their  di.,- 
'  inerive  herita-es  and  values  could  be  unduly  burdened  if  Indians  were 
answerable  for  all  the  obligations  and  duties  imposed  upon  the  -eneral 
populace  by  collective  decisions  reflective  of  the  culture  and  values  o± 
the  non-Tndian  majoritv.  .  ^-  j. 

Some  Indian  peoples  enjoy,  therefore,  a  unique  exceptioii  to  ouj. 
deeplv  felt  view  that  the  powers  of  government  are  shared  by  all  ot 
our  citizens  on  an  equal  footing  to  be  exercised  m  furtherance  of  only 
publiclv  shared  values,  and  that  ethnic  backjrround  is  »Qt  a  pij>per 
criterion  for  makin<r  distinctions  in  participation  in=  public  deci- 
^^ionmakin*'.  In  ^liorr,  it  is  rrenerally  felt  that  the  power  to  decree  stiincl- 
nrd<  of  conchi.-r.  and  to  compel  the  nnwillin^ir  to  confomi  to  them  is 
'properlv  exercised  onjv  bv  a  majoritarian  democracy  open  to  a.i 


The  Commission  report  asserts  that  "the  ultimate  objective  of  Fed- 
oral-Indian  policv  must  be  directed  toward  aidin^: the  tribes  m  achieve- 
ment of  fullv  funetionin^r  j^ovomments  exercism^  primary  o:overn- 
nicrntal  authoritv  witliin  [the  reservations]*'  with  authority  "to  do 
any  ana  all  of  those  thin^rs  which  all  local  governments  wi thin  the 
IJnited  States  are  presently  doing."  -  .      t   i  ^      '  ^  it  i 

Tlie  Vmeriean  people,  liowever,  have  never  intended  to.  estal>li:-li 
Inilian  tribes  as  ab.-ohite  "sovereigns  of  tlic  soil''  over  the  lands  on 
which,  thcv  reside.  The  onlv  "fully  functioning  governments  with 
"prima r-v  >»-overnmental  autlioritv"  in  any  place  are  the  governmental 
units  open  to  participation  of  all  citizens,  regardless  of  race,  birth,  or:; 


JtKe  their  cultural  heritages.  As  "has  been  stated  previ- 

||1:onsIy^  we  acQmo^^  one  so\^ereign,  all  the  American  people,  who 

^#3ia^  e3:presse A  their  exclosive  sovereignty  in  the  XJnited  States  Consti- 
^J|=^^  all  power  to  the  Xjnited  States,  to  the  States,  to 

^  ajU  the  people,  and;  to  no  one  el^  -  ^ 

zLa  stigimary,  the  American  people  have  not  surrendered  to  Indians 
[^iirfihe  power  of  general  government;  Indians  are  given  only  a  power  of 
||self-governm^^  They  have  the  power  to  regulate  only  their  memhers 
ll^am  of  their  membersi  They  haye  soroe  govern  mental 

Is^i^  and  to  the  extent  that  such  powers  are  appropriate  to 

|il3ie  T'ederal  policv  of  allowing  Indian  peoples  to  control  their  own 
^:BSaSxs^  !Hat  ^ere  is  no  TFederal  policy  ox  allowing  Indian  peoples  to 
'd:cbiitroI  the  liberty  and  property  of  non-members.  Tribal  powers  of 

■  self-government  are  limited  by  their  purpose* 

^^j-.^-i.li,         OhjectzoTis  to  T^r^aZ  r/iz7^/3/fict/on  O'^yer  Non-Indians 

:    ^ith-  these  fundamental  reflections  in  mind^  it  becomes  clear  that 

Indiait"  tribes  do  not  have  and  should  not  have  power  over  non-Indians 
:  oir^^^^  property,  except  in  the  narrowest  circumstances.  Some  of  the 

^  ;^eciSc  reasons  for  this  conclusion,  can  be  briefly  outlined. 

Firsts  power  over  nonmembcrs  could  only  be  justified  under  a  "terri- 
/torial*'  notion  of  the  ^rovemincntal  mandate  of  Indian  tribes.  But  fis 

;we  have  seen,  the  mandate  of  Indian  tribes  is  not  supreme  within  their 
^  territory  :  rather  their  mandate  is  purposive,  and  tliere^is  no  Federal 

policy  of  subject inir  non-Indians  to  a  supremacy  of  Indians* 
^^^^r  ;  X  people,  thron*rb  the  Confess-,  "have  been  willing  to 

■  give  Indian  peoples  governmental  powers  in  oi*flor  to  assi^  them  ^n 
the  prese^-vation  of  their  own  cultures  und  values.  I^ut  I  do  not  believe 
the  hbn-Tndian  majority  evor  considered  that  their  willing^ness  to 
leave  Indians  alone  to  be  .irnverned  by  tlieir  own  laws  also  constituted 

i  a  surrender  of  their  own  liberty  and  property  to  tJic  control  of  Indian 
tribes*  * 

^    .  E  a  conjrrossional  choice  to  3ul>jcct  non-Indians  to  tribal 

Jurisdiction  were  clear,  there  wo:tId  he  serious  constitutional  problems, 
which  the  Commission  report  i^2^ores-  Xhe  Supreme  Court  has  held 
that  Congress  may  not  under  its  ]:)owt*r  ^'^to  make  rules  for  the  govern- 

-  menr  and  re<rulation  of  the  land  :in<l  naval  foi-cos"*  subject  civilians  to 
criminal  trial  inanilitary  coui-ts  because  suclx  civilians  are  entitled  to 
be  tried  in  article.  Ill  "courts.  R<ud        Oocert^  :)54  U-S.  1   (1957)  ; 

s  JS^vnsella  v.  UnMcd  Siaies  <!ar  rel.  Sinr/Teton.  361  U.S.  234  (1060)  ;  cf. 

I  OWcdZcJian  v.  FarJceT^  395  U.S.  258  (K>60) .  Tliere  would  seem  to  be  far 
less  authoritjr  ±or  Con^-ess  tD  allow  the  subjection  of  non-Indians  to 
general  criminal  jurisdiction  in  non-artlrle  III  courts  operating^ 
witiux2^ 

vState  general -purpose  political  subTlivisions  xwxxy  not  exclude  p^>r^ 

;  isons  from  votiiig  unless  tiie  exclusion  is  strictly  necessary  to  serve  a 
compellin<r  State  interest.  A.<ce7*]/  w  3/2d7and  Oouitty^  390  U.S.  374 

:  (1968)  :  City  of  rhoerdx  v.  KoIodzlajsJcL  309  TJ.S.  204  (1970)  .  It  would 
oe  exdecdiii;^^^^  strange  if  Congress  could  :iuthorize  a  g;roup  to  exercise 
general  Xiiunicipal  powers  over  all  persons  within  a  ^^ven  territory 

Vyet  disqualify  some  persons  from  political  participation  on  grounds 

^  of  accidents  "^f  birth. 

1*^"^  V.,,:;..  ^  5-S7  -. 
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There  is  a  fmth.T  ubjcrti^kn  i<>  tril>:;i  jurL-aicf  jou  ovt  r  mm-Iuclians 
^vhich,  althou-K  it  nmv  not  cro«s  the  ihro.^hold  of  niicoii-titiitional- 
itv.  nevertheless  r-ai:=cs  imporl  anf  const  iHiUoJin  1  conf>idi>r:it  ion?,  it  maj 
QTzestioncd  T^^hether  in  promotin-  Federal  jjobeio^  concerned.  Avrtli 
the  rolntion.s  of  Indians  ainon.ir  rhonir^ol ve-.  it  is  piopor  to  -runt  tlicm 
irovernmentai  x^ower  over  others  :is  a  nit-rt'  adjunct  to  tl:e  exercise  ot 
Sieir  powers  anions  themselves. 

Furthermore,  -eneral  powers  of  -ov.'riiurt  ru  arc  lar  nion-  ..u.^-tan- 
tial  rhtm  the  power  to  re-tdate  coinn.ereo.  Con-r.-s.  .urely  oamu>t  c^xer- 
ci<=e  "-eneral  municipal  authority  over  Liu-  liv;'s  and  proportv  ol  c.iti- 
ze^ns^rithin  the  lK>undaries  of  a  Stiite  on  u  tlu'ory  t}i::r  ^nrh  powers 
ai-e.  anciliarv  t^  Con^rress-  connnorcc  pov.-.>r.  It  woiud  In-  oxon  U^^ 
iikelv  that  such  -encral  municipal  power  over  oiic  ,irrt>up  of  citixen.-> 
coul^  be  ^T-anred  to  another  -roup  of  tritivceTis  merely  uecaape  C.  <jn<rress 
has  the  power  to  resnilJite  cornniercc  hetween  tlio  r  wo  irioup.-=. 

It  is  al-o  sometimes  ur<red  that  tribal  iLOVc-rnnu-ntai  power.  JueiucLii;?? 
nower  over  non- Indians,' derives  from  tribal  ownersliip  oi  the  bene- 
ficial interest  in  trust  lands.  But  whatever  antliority  Indnin  tribes 
mav  havf  over  trust  propertv  (whicli  is  f:ir  le-s  extensrve  than  the 
i>rero<^tives  of  propertv  ovvnership  wiru-u  is  not  sr.bjeet  to  v  etieral 
fee  iiuere^  ),  those  riirhts  are  ultimately  rii-hts  to  control  pi'operty 
itself  "ot  t  i^'hts  to  control  activirv  or  i>ropt.Ttv  o£  otJicr-s.  Iiidion  tribeS- 
liivc  other  la'Tidovrne!-.-.  may  expeftrespasscrs  or  sue  lljem  for  dama^^es. 
But  there  is  no  doctrine  wherel>v  when  enterniir  tlie  Janci  of  anot.ier 
one  consents  to  any  ireueral  lawmnkinir  ai.-'  enforcini;  .inthority  o± 
the  landowner  mercdv  bv  virtue' of  l>cjn.£r  on  1ms  land..  ^      _  _ 

There  are  few  values  more  central  to  <n;r  society  titan  tJie  belicT 
that  governments  derive  "their  Fust  powers  from  tlicV  consent  of  the 
<roverT\ed.--  Oo\  i-rnna-iit  bv  Indian  tribes  over  nt^n- fnd.uins.  if  allowed, 
to  take  place,  would  be  a  clear  exo^] ■•lioi,  to  that  principle.  A  heavy 
burdea  of  justification  should  fall  on  t  hos.-  wlio  would  subject  some  of 
our  citizens  to  the  coercive  powers  of  ..fbers  witiiout  any  opportunity 
or  ri^iit  to  loin  in  the  deliberations  anil  decisions  which  deternrime 
how  Zhiit  power  is  to  be  exei  cis<  d-  Those  who  a^.^ert  tlxat  Indian  tribes 
-should  be  allowed  to  rule  uon-Indiims  olu-r  little  ustification  otner 
tban  an  appeal  to  the  abstraction  of  "sovere^imty".  But  our  Society 
-ees  no  distinction  between  tlic  rulers  and  tJie.  ruled:  all  citizens  enjoy 
i>oth  -tatiise«.  Tliere  is  little  rea^-on  shown  w'ly  academic  dcductsionS 
from  the  metaphor  of  "sovereignty"  should  take  precedence  over  the 
Declaration  of  Independenc  e  :ind  the  first  j^iinciples  of  democrac>^ 

Conseouentlv,  it  .  is  all  tnc  more  in:>ppropriare  that  rndmn  tribeds 
should  exert  jrovemmental  power  over  resident  non-Indians  who 
r>lainlv  would  be  entitled  to  vote  and  pan  lei  pate  m  tr:nul  -rovernmcnt 
were  it  not  for  the  accident  of  their  race.  I'>ut  of  course,  it  would  i.rus- 
trate  the  whole  purpose  of  allnwinrr  Indian  sej  i-<roveri!ment  to  re- 
quire them  to  allow  nonmembers  also  to  pa  i-i  u-i pate  m  tluMr  "soir- 
''ovemment  Onee  oarticipation  is  op -ned  up  beyon<l  the  Indian  peo- 
ples rlieni -elves.  tht'^iT'iv^'^rtiinenrrii  ur:';;  lias  rd^andoni-d  Its  very  i>urpose 

for  existing-  to  :dIow  Indi.-ins  to  ma  Ire  their  ov.-n  lav.s  and  hi-  ^roverned 

bv  them.  Orice  political  j.a rUcii>at ion  .-xt ended  beyond  fndians  t]iem- 
selves,  there  is  utterly  no  rea.-^on  f<5r  vir:;;  Indian  irovernments 
separate  from  x^<>^ if i''"^l  =^"^^'^^^^'^'''^^^''*=^  ^'^  State. 

ERIC  ^  5^,-  , 


.    "587  :■ 

M^y.        ■■    ■         ■  :  •■  /  ■ 

S^l,:-'ja^  recent  case  of  OlvpThOfnt  v.  SchZie^  544:  F-  2d  1007  (9th  cir.  1976)  , 
^ijcert^  ffTmt^  ( JtiniB  13^  1977),  recognizing  that  it  is  the  first  court  to 
pitiaddxess  question  in  100  years,  holds  that  Indian  tribes  may  prose- 
|g<cute  on-Indians  in  tribal  courts  for  criminal  violations  on  the  rescrva- 
:^tioris^  The  majority  opinion  in  Oll^harit  the  jurlssdictional 

|.j!^?cJaim  over  non-Indians  on  the  theory  that  Indian  tribes  have  all  pow- 
pi^^eacs  which  h  not  been  forbidden  to  tlieni  and  that  Congress  has  never 
fejt^i;^^        to  the  question  of  jurisdiction  over  non -Indians-  This  view,  of 

proper  analysis  ancf  ignores  history.  The  scholarly 
&y^<^i<g»ptiT>g  npTTjrirm  of  Judge  Kennedy  correctly  points  out  that  sucli 
TO  j^eziicvrally  not  been  asserted  and  that  the  lack  of  Icgis- 

^^J^fiitaon  on  t  reflects  a  congressional  assumption  that  there  was 

S^^no  such  tribal  jurisdiction^  not  an  implication  that  tribes  should  have 

The  OXipluzTtt  case  does  not  dispose  of  the  questioii,  and 
1,^:  upheld  by  the  XThited  States  Supreme  Court,  the  Congress 

i^V  miist  still  decide  whether  Indian  r>6wer  over  non-Indians  is  wise. 

1  3,  Tribal  Cmcrts  , 

: "  Even  assuming'  that  Indian  tribes  should  and  may  proscribe  the 
^    s^  of  condxict  and  the  civil  and  criminal  liabilities  of .  non- 

1::  Indi^  within  Indian  reservations,  it  would  be  even  more  inappropri- 
ate for  indi:m  courts  to  exercise  criminal  or  ci\-il  jurisdiction  o\*er 
/  unwilling  n  clefendants. 
r    ,    j^Lgain,  the  courts  of  tribal  governments  can  have  no  broader  reach 
than  the  purposes  for  which  Indian  tribes  arc  granted  ^governmental 
;  power  in  the  first  instance.  That  purpose  is  to  regulate  the  Indians' 
affairs  amon^  themselves.  Tlie  only  purpose  of  subjecting^  non-Indians 
.    to  the  enfprcm^r  powers  of  tribal  courts  would  be  to  allow  Indians  to 
govem-non-Indian  5?- 

iJCor  can  it  be  said  that  tribal  criminal  eniorceinent  against  non- 
Indians  should  be  allowed  in  order  to  fill  a  gap  in  the  preservation  of 
law  and  order  on  fclie  reservation*  To  the  extent  that  State  criminaJ. 
laws  apply  of  their  own  fo-ce  to  non-Indian  activities  on  reservations^ 
non- Indian  violators  can  he  pro.  rented  in  State  courts.  Where  Indian 
peoples  feel  that  States  are  applying  insufficient  manpower  to  the  en- 
xprcemcint  of  State  laws  against  non-Indians^  that  problem  can  be 
-met  hy  cross-deputizing  triSal  police  as  State  peace  officers.  The  cross- 
deputized  tribal/State  peace  officer  would  then  have  autliority  to  ini- 
tiate prosecutions  against  non-Indians  in  State  courts  when  the  tribal 
officer  apprehends  the  non-Indian  brcaciiing:  the  peace. 

To  the  extent  that  State  law  may  not  apply  of  its  own  force  to  non- 
■j  Indian  lawbreakers  on  the  .reser\-ation*  State  law  would  nevertheless 
apply  indirectly  throu^rh  the  As5=imilativc  Crimes  Act*  IS  XJ-S*C*  %  13, 
enforcement  of  which  is  in  the  Federal  courts.  See  IS  XJ.S.C.  §  1152. 
-  '   In  summary,  tliere  is  tjo  lack  of  enforcing  atithority  "^hich  would 
■  show practical  necessity  for  subjecting  non-Indians  to  criminal 
prosecution  by  tht:  arm  of  a  quasi-governmental  entity  from  which 
■  -  thev  are  excUided  from  i>olitical  participation  ^because  of  accidents  of 
birth. 

Heservation  Indians  in  States  which  have  neither  been  gi-anted  nor 
assumed  jurisdiction  xmder  I^ublic  I^aw  280  are  immune  from  suit  in 
-  the  State  courts  for  causes  of  action  which  arise  on  tlie  reservation. 
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Such.  Xndiazis  may  be  sued  only  in  the  tribal  courts.  Indians  may, 
liowever,  iiave  access  to  the  State  and  Federal  coui-ts  on  the  same  foot- 
ing -with  aU  other  persons.  Some  Indian  tribes  have  claimed  authority 
for  their  courts  to  hear  claims  against  nonmembersi.  Sea  Ocnoan  v. 

There  is  no  justification  for  the  exertion  of  civil  jui-isdiction  a^jjainst 
unwilliag  non-Indian  defendants  in  tribal  courts.  The  State  or  Fed- 
eral courts  are" fully  capable  of  hearin*::  all  such  claims.  It  would  be 
a  drastic  turnabout  of  Federal  Indian  policy"  to  say  tliat  tribal  courts 
may.  be  used  not  as  a  shield  but  as  a  sword  to  Jtssert  claims  against 
non-Indians,  Again,  the  fundamental  question  in  rolved  is  whether 
Xndiaxt  government  is  self-government  or  general  government.  Only 
if  the  txibe  enjoys  general  sovereignty  of  the  soil  can  there  be  any 
justification  for  their  courts  exercising  jurisdiction  over  nonmembers 
merely  because  the  claim  arose  within  the  gec^^apliic  boundaries  of 
the  Indian,  reservation.  Such  ah.  afiSrr*>ative  assei-tion  of  jurisdiction  is 
not  tied,  to  the  policy  of  allowing  Indians  to  make  tlieir  own  laws  and 
be  governed  by  them  but  rather  is  a  claim  to  make  laws  to  govern. 
non-Indians.  Indian  tribes  have  no  such  mandate  from  the  people  of 
the  XTnited  States. 

4.  r^ill  F^aHh.  and  Cred'tt 

The  Commission  report  argues  strentioiisly  that  civil  Judgments  of 
tribal  courts  should  be  iriven  full  faith  and 'credit  by  other  courts  of 
the  States  and  of  the  IJnited  States.  To  the  extent  that  tribal  judg- 
ments are  entirely  between  members,  do  not  implicate  any  interests  of 
nonmembers,  and  are  arrived  at  according  to  substantive  legal  rules 
and  modes  of  procedure  satisfactoiy  to  the  Indian  peoples  of  the  tribe 
whose  court  has  entered  the  judgment,  I  see  no  substantial  reason  why 
such  judgments  should  not  be  afforded  full  faith  and  credit.  However, 
judgments  against  unwilling  non-Indian  defendants  should  not  be 
afforded  full"  faith  and  credit.  Since  stieh  a«sei-tions  of  civil  jurisdic- 
tion over  non-Indiait  «1of<'ndant<^  oxooed  the  jurisdiction  of  tribal 
courts,  judgments  against  such  dofondnnts  would  not  bt>  entitled  to 
full  faith  and  credit  under  traditional  legal  concepts. 

The  question,  then,  of  whether  Congress  should  require  full  faith 
and  credit  for  such  ji^drrments  raises  all  the  same  considerations  of 
whether  non-Indians  should  bo  subjected  to  the  civil  jurisdiction  of 
Indian  courts  in  the  firpt  place. 

5.  SuJ)j^ct7on  o  f  Nrytr-Indfansi  to  T'^uUon  T^air  and  Ooui'fs  'WHJ  I>estroy 
the  I^j^acfif'al  A.'b  'dfty  of  T-nrJyna  People.^  7^o  Malce  Thei-r  Orm  Trains 
a-nd  Be  Oovemed  hy  TJienh 

Arguments  are  often  made  by  Indian  advocates  that  jurisdiction 
over  non-Indians  nnist  be  irrant  f'fl  to  tribes  berauso  the  lack  of  sucn 
jurisdiction  is  inconsistent"  with  the  notion  of  '"tribal  sovoreignty". 
Admittedly,  if  Indian  tribes  were  sovereign  within  their  boundaries, 
it  would  follow  that  all  pei-sons  within  their  boundaries  arc  subject 
to  the  rule  of  Indians.  I5ut  the  x> remise  is  false.  Only  the  people  of 
the  United  States  ve  sf»vcrt'ign  and  neither  Indians  nor  anyone  else 
have  any  claim  to  riovfrfMirn  \>fiv<'^*-i'  good  against,  all  t]\e  peoT>le.  _ 

Kurthennore,  ii.  woi'T-l  <•  i^=:lStro^;s  to  Indian  interests  for  tribes 
to  have  j)OWi.-v  over  nonn  einbers.  ll"  wo  assume  that  tlm  go\-emmental 
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to  Indian  tribes  include  the  exercise  of  jurisdiction 
then  the  non- Indian  majority  would  ha\-c  a  vital 

VrStake  in  the  precise  content  of  all  laws  enacted  by  every  Indian  trihe 

;  and  in  aU  utilized  bv  them  to  enforce  their  laws-  To  the 

extent  that  non-Indians  are  sut>ject  to  the  rule  and  the  process  of 

:  Ind^^  all  non-Indians  have  a  direcc  stake  in  how 

:thbse  governmental  powers  are  exercised  by  Indian  tribes*  Con<?ress 

:i*irould  liaye  no  choice  but  to  closely  supervise  Indian  *?:overmnental 
decisions  in  a  way  which  would  totally  frustrate  the  very  purpose 
of  *»iving  Indians* governmental  powers  in  the  first  pi ace^ 

point  could  be  illnstrated  in  many  ways*  bxit  let  ^is  look 
•specifically  to  the  effect  that  tribal  court  jurisdiction  over  non-Indians 
would  have  on  the  Indians^  ability  to  decide  how  their  courts  shall 
operate.  If  the  liberty*   pi-operty,  and  financial   security  of  non- 

VTndians  are  to  be  at  the  mercy  of  Indian  jiida:es  heurin^y  claims  by 

.  their  constituents  against  non- Indians,  the  non-Indian  majority  will 
justly  demand  the  same  de^eo  of  procedural  exactitude  and  published 

'  rules  of  law  which  thev  are  used  to  enjoj'in^  in  the  coiirts  of  the  States 
and:  of  the  United  States.  ^Ve  have  complex  procedural  systems 
desi^rned  to  assure  correct  and  fair  clecisionmakinir*  We  also  have 
ajg>pellate  review  to  assure  uniformity  in  decisionmakin<^  and  to  mini- 
mize the  possibility  of  bias  or  error  in  individual  cases.  Where  the 
ri^^hts  of  iitig:ants  involve  questions  of  Federal  law  we  have  a  right 
to  seek  review  in  the  United  States  Stapreme  Court. 

Indian  tribal  courts  by  contrast  have  very  few  of  these  complex 
assurances  of  fairness  aiid  accuracy  decisionmakinir^  Few  tribal 
judo:es  are  trained  in  the  Inw  of  the"  States  and  of  the  tjnited  States, 
and  few  tribes  have  i^;^^stenis  of  appellate  review.  Apparently  none 
publishes  appellate  decisions*  There  is  no  appeal  to  the  authoritative 
sources  of  law  whether  it  be  the  hiiLrhest  court  of  the  State  or  the 
XTnited  States  Supreme  Court. 

The  Indian  Civil  Tviirhts  Act  of  lOGS  provitlos  some  limited  review 
in  the  Federal  courts  for  deci^^ioti?;  of  tribal  courts  insofar  as  those 
decisions  impin^re  on  minimal  constitutional  sriarantocs.  13ut  there  is 
no  review  in  Federal  courts  for  decisions  of  Indian  courts  which  are 
merely  erroneous  unless  tlie  error  renches  constitutional  ma<:pntitnde 
or  it  deprives  one  of  personal  liberty. 

TPTiile  Indian  peoples  should  ho  larir*'ly  fi"eo  to  choose  whatever 
quality  of  iudicial  profC^s  they  wjsli  (o  have  for  themselves,  most  of 
the  non-Indian  majority  wiil  insist  upon  havi?^ir  for  thcmsclv^es  ample 
assurances  of  fairness,  competence*  and  corre^-tness  of ^^decistons*  Xhe 
absence  of  appellate  review  would  be  especially  intolernblo,  and  Con- 
jrress  would  surely  require  tril>cs  to  provide  for  it.  Indeed,  Con^^ess 
would  l>c  remL<=:s  in  its  dntv^to  tlio  non-Tndian  majority  if  it  did  not 
prescribe  hi^h  standards  of  lesal  process  accoirlin^nr  to  the  expecta- 
tions of  non-Indians,  if  non--Indians  nre  to  1>«^  siibiect  to  tribal  courts. 

Consequently*  it  would  be  profoundly  unwi-f  for  Indians  to  force 
non- Indians  to  become  invi^>lved  in  tlto  r:nls  of  tribal  ^^rovomment 
by  assertinir  jnrisflict  ion  <iv<m*  non-Tn* linns*  Itid-  as  has  been  ex- 
pressed abo\c*  ou4-<'  Tn^naii  tribrs  lutvr  assninr^d  i'<\iciilatory  and  conrt 
jnrisdiction  over  noM-lndiini^^*  tlio  ei^tire  jiistincatioii  for  allowing 
Indian  peoples  rho  Iinjite<l  irovornmontal  [>o\vi-is  they  enjoj'  will  have 
vanished*  ? 
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I  recommend  that  CoTtjriv.-s  ^►nact  leirUlat dlrooily  pre>]iibitim]r 
Indian  courts  from  oxeroi.^inif  cririnntil  jurr<<li^'tion  ove  r  2iny  perh=om 
whether  Indian  or  non-In<ti:tn,  who  is  u^y  ii  motnbi^r  of  tlio  Indian 
tribe  which  oT>eratcs  the  court  in  rpii-stion.  •  - 

I  fnrt1w>r  rocoittineru!  tliat  Com<ix'<-^^  •>ivr; h-^jiir^lnt  ton  7>rolnbitin^y 
Imliaxi  iOurtM  frfitn  r ^^^>t'ci^itu;J:  <  ivn  jnr:^*nction  ov^  r  any  i>eri=?on, 
whether  Imtinn  or  iir-rt-lTvli-sr?.  v/ru>  is  nrn  a  iii  nnF>i^x*  <>f  t  ho  t  l  ihe  which 
•operates  the  court  in  qatv-tion,  unUss  1  ho  non-fntluin  <!rft*udant  ex- 
pressly and  voluntarily  siil^mits  to  liiy  juris<lh-l  tr)n  of  tl-.o  trihnl  coTirt 
aifteri^he  claim  aris'^<  ujm>i\  whirli  ^nit  isbrouirht. 

B.   CONTUSION--   0\-ER  AI-LCKTATIOXS    OF    ,T  I  KI  Sl>IC:-rK         nKI-LVlCK  S  STATIC; 

One  of  the  nK>st  inji-ortanr  and  |>vri>U-xinLr  <itu*>-tions  in  Fi^deral 
Indian  hiw  and  poli-ry  is  tli*^  ailoraTion  of  T>n\vi:rs  U^twoen  States  and 
Indian  triVn  >\  The  prf>hh-ni<:  cnormou  -  arnl  thoir  rai n J ti cations 

extcn>i\-e,  ar?d  it  is  t*<}nM-iall v  i'i-i;*rftrahK*  \  \\\\t  tiur  C "on imisiiiion^  rather 
tiian  thoxou-fhlv  and  fuirlV  aJinlyziriir  tl;<-  many  problems,  chose 
in^Btead  to  writ*^-  a  i^arty  trart  imifcnioly  :!dvofat Inir  the  maxiniTim 
extension  of  tribal  juTi^iiii-t  ion  at  Uu*  expi^nsc^  of  State  jurisdiction, 
Tn  writinir  these  Tnint^riry  vit-w-  we  crnir^'»t  do  in  thi-  sliort  s^nice  of  a 
few  weeks  whac  t!ie  C'ouiii:i.---ion  v/a-  >nppfj>*-d  to  har  e  done  in  a  year's 
time.  ll<*\vi*ver,  lhes<^  minority  vic  vvs  v/ill  attt^mj^t  briefly  to  outline 
some  of  th(*  major  l  on-itlorat  i< *ns  \vhi<-h  siiouhl  iro  into  any  fair-- 
mintled  att**>oiir  to  <livi'ie  j  uristli'-;  ion  br^i  w^m-^i^  .^mtes  and  tribes.  Xhe 
inadeciuacy  of  [>Lvsi'n<  Jnw's  to  fairly  allo^  :3tt-  tho^-e  powers  will  then 
Ix?  dis^trustjuib  ah>njLr  \>^i*b  .-onu^  r^p*  l  inl  |>ri»bh^m  areas. 

Several  major  prineipU^s  *  < >t!*'o:  r»i -n^  tht*  a Ilo<-;stic*u  of  powers  be- 
tween States  Mivii  irilK^s  lar:  \  .-Taied  ^-uifnn;i rily.  States  do  not  have 
<yoveniJue:itMl  powe*  <^vvr  reser\  :Ui<ui  Indians  for  their  activities  on 
the  i>i£icrvarion  nnl:--:^  ••xprossly  ;^rapJed  i ^y  the  Feder:d  Govern- 
ments M<:C!^^: rtaJi^  ,t  \.  Ar^z^^i^a  Sftrfc  7'rj:r  Cf*ftunJ><f^AOfu  su|>ra.  States 
do  have  powtr  c^ver  the  otT-reservat  ion  :u:i  ivit  lirs  of  r<-servation  Indians- 
M^scalero  Ap^rcJte  7*r^br  w  Jf^^a*-^^  siii>ra-  Ib>^vev4*r.  Intlian  resci^*a- 
tibriF  are  part  o1^  the  States  v.iihin  whostr  i>ounthiries  they  are  situ- 
ated, and  ihe  SLai>v-*  powers  ovi-r  Ihi  ir  territory  are  lindtod  only  to  the 
ej<tcnt  tiiat  FecIeraJ  iaw  iira 3 :il:if i  ^s  rt  si  r  l<  t ir*ns  on  those  i>ovrera-  States 
enjov  comprehcns:  vi^  pov.  er  *>\  v  r  iir>:i- 1  iidi:t  us  and  tlieir  activdties  on 
reserv^atioxiir,  unless  sueh  SttUe  jurisdiction  is  expressly  precluded 
or  preempted  by  Federal  hiw.  State  ju  risdii  t  ion  nj;iy  also  be  barred 
uncier  the.  md>ulous  doeli  ine  airahisl  ^'in  f  rinirenient  of  tribal  self- 
go  veriunent''^*  Tf /^y.v  v. /,^v^  suiu:i* 

Xlie  ultimate  j?oal  in  allocatinj^  l>oweis  and  responsibilities  between 
tribes  and  States  is  tf>  do  sr*  in  a  frjshifni  ;i  [>pi  oj -ri:!  1 to  1  he  lep:xt!mate 
interests  of  eaclt  ]>olitir';d  biMly,  More  spteint-iiHy-,  States  should  not 
be  allowed  powe  rs  whici:  in  fit*-(  i:Mnjper  i  h.e  I"edei::a^l  ^  purpose  in 
<;ivin*2r  Indian  t  i'ih#>s  J^^>viM'n^^^i'n^aI  i-f>w:  rs  :ri  the-^^Trst  ittstan^-e — to 
allow  Indian  3>eoph'S  t<>  ni:d<«'  their  <jv.ti  htv.s  \u\<\  to  *ronti-ol  their 
own  internal  affairs.  (Hut  to  the  er^f^-n?  t!i:it  TK**ti<jnal  i>o!i<;y  wislies 
to  see  reservation  Iridiiir^'^  euj-iy  i  J      h'-ni^Iirs  t  Iiey  woidd  otJierwise 
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iiciive  I'roiii  purUviiiiUioii  in  tltc  :ilVaiis  of  the  t^iaie  ^^..vcrmncMU,  but 
whicii  thev  ure  not  required  u.  suppo^'^-       ^.=^  '^^^h'  i-^^^'  national 
ipoliey  to  r<-»<:>k  to-thtr  tribe  or  to  the  national  -roverument  to  proviae 

Another  goal  of  tlie  allocation  of  powers  is  to  avoid  mibal location 
of  ecouomiiTcost  uikI  beneiit^s.  Tlie  division  ot  poworrf  should  be  sucli 
t>.iat  the  Indian  resei-^'ations  do  not  l)OCOinc  juriftdiotional  isumds  from 
Which  activities  ^vhich  sij^niiicuntly  aflect  tUe  States  interests  cau 
be  conducted  outside  the  reach  of  tJic  Statcf^^  power  to  re^ruiate  them. 
Siniilarlv,  Indian  rt-t^cr  vat  ions  should  not  be  allowed  to  become  jn^is- 
d'Ctionaf  ish^nds  to  which  non- Indians  can,  for  the  sole  purpose  of 
escapintr  State  authortry,  ea-sily  relocate  their  actrvitics  which  would 
othcrvi-ise  transpire  oif  tiie  reservation,  . 

Absent  Federal  statutes,  the  courts  have  evolved  a  ya<;:ue  and  in- 
definite "rule"  for  determining;  wlien  State  juri.sdiction  over  non- 
Indians  for  their  activities  tranj^pirinir  on  Indian  reservations  is  to  be 
precltidod-  The  rule  is  tlic  -'inf rin^rt-nient  of  tril>al  self-'rovcrninent 
ride"  articulated  in  Tr/Z^/V/w-^  v.  Lf  e\  and  ex^-laincd  in  McClanaJian  \: 

In  llV///V//.->^s  v.  r.ev^  l>r>.S  U.S.  21S  (lf>r.r>),  the  court  stated: 

K---«*:.thi!l3-  :'a.>fi:r  ;:..vt>ri:iii:,'  nets  of  C-»ii^'ress.  rho  .luo^^:;(m  b.T^  alwavs  boon 
wlii-tlK-r  s::»t,'  at-tiori  it:rriiiC"<l  'f^i*'-  riiclu  of  rt-sorvn  t  "n  .n  Irnlinns  to  uiake  tlieir 
own  »;i\v:^  nnr!  Im-  rnl.  a  l>.v  tlu'rsi.  ::.<s  t "-^^j^l-i^ii!^^— 

In  Mr.Cl.in*t7t':n  v.  _1  >v.r  <-///''/  Sf./fc  7'tt:tr  C^^iitrti'.ssi/on .  supra,  the  Su- 
fvfenu-  CouTT  ma^lc  t^lear  that  tht-  "11*////%//// ^-  v.  L^e  "iiif rin«iement"  nde 
uK-aur-  to  To~t  the  pernii.-^.-iblc  ?copc-  of  State  jurisdiction  over  the 
(non-Tudian  aspects  of  tran::ractions  oh  tliti  reservation  mvolvms^  both 
jliKlians  and  !>ori-Tndians : 

\  r-  tJit-v/.  <;ir}i:iti->ris.  \^^.TT^x\\^  trii>^'  :itMl  th-*  >:af'*  roultl  fairly  claim  nn  interest 
\n  n-'-erttn-'  th.-i  ^ 'r<-«SiM.<-i  i v*.  jiir!-<Ii<-i  i. 'us.  Tho  WlU'nnu.^  t*>sr.  w.is  <losis?iietl  to 
UlsMv*-  il,'is",-.,iiil1.-r  l^y  jir..v;.liii:c  tlmt  iIm-  .-.r:tie  *-'.tiI,l  r'rot*-c-r  it.-^ JiUer*>srs  up  to 
tlTH  jxpiiit  wWr*'' tVit.al  self-^covo-miuonr  vrotiM  l>c  afTtx-letl-  411  at  l<^>- 

WJu-re  St:ite  irisi  isiiicrioii  *»ver  rr'servufion  activity  of  non-Indians 
will  in  fact  impair  I('xririr;i:it<-  ti-!l>al  p'ower.  State  juris;liction  must 
yield  'e\;^^i  tUf^.i-h  tlic'state  iii:iy  tjtherwisc  have  legitimate  claims  to 

re:r»flate-  -  -     •  j. 

"ftie  "iuft-;riir»-rn.-nr"  rnh-  h;is  |>rov'd  io  be  a  very  p_j>^r  discriminator 
iK-tweeii  j.er-rtu~!^!l>le  :ind  i  ri .  n;- rti  i  i -.-ible  State  iurisdietion  l>ecause  the 
ritle  dtii'.-  ideiitifv  what'  rli*-  -'h^Lri't in i.-i te  irovern mental  interests"' 

of  trilM-ri arc  f »ver  tratisaff  i^nj-  iri\-ol viiiir  1  x^t]!  Tiidiatisand  non-Indians. 
The  lower  court  d<;-eisio.>s  ni»plyino:  thl.-  te-r  are  titterly  i rroconcil able- 
Tin  -'riuir-'Ui'-nt**  test  is  further  pl:tiruo,l  l>y  a  tendency  by  sonie 
c'-:urts  t<»  .  onfus"  " f -ijovtn-nrfe-Til "  \\\\\\  "sove j-eiirnty".  a  confusion 
Zfvthu:-!  V-  rult:\  nfed  by  s-iuuT'  IridiiiTis  nu'l  tjuur  In  wvers. 

It  is  clearlv  bev*>nd"t]u-  script*  of  tlmse  mitioritv  \-iews  to  ti rt iculato  a 
coni{ireheu-i  v(»  srat^-iiient   r.  f  ] low  Sr -i to  •'tribn !   allocations  of  power 
s!:K»uUi  b-'  UiJitJe.  }*nr  -ever;!'  ol>vions  suir;:^<^'^t ions  can  be  made  for  im- 
*  jkrovl  ti  15  tjiv'  "'Iti  f  ri  nL'  • 'I if-n  t",  im;!**. 

>ro  i  n  fT-!U£r''nien<  of  tri^>:l'  s-m  f-nf  r-riTn"T!t  slirtiild  be*  found  unless 
the  non-Indian  activities  over  whiclt  Stnte  j u ris.l iction  is  soiijiht  are 
r>art  of  a  complex  of  a'-tiviries  which  are  srtbstantially  Indian  in  char- 
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acter.  Tlxis  threshold  re<itiireinent  of  ^^substuiitiul  Indian  involve- 
ment'*  is  necessary  to  assure  that  non-Indians  aro  inimunized  from 
State  law  only  where  it  is  incuh^ntal  to  ;uul  ntM-tssary  for  insulatin*^ 
Indians  from  State  law. 

As  a  closely  related  requirement,  imniuniry-motivated  conduct  of 
non-Imlianir?  sLoulfl  l>t*  iDinnmo  fi^om  Stal  e  law.  Where  ix'unsjictions 
take  place  or  take  a  purfiml:ir  form  i>rorisely  hwausu:*  of  hoi>ed-for 
immunity  to  n*-  la-Ijidirxn.^,  no  trilj:!!  iiuonst  is  truly  implu-atod  othoi' 
than  possible  tribal  desires  to  **franf- li ii^c*'-  their  immunities  to  non- 
Indians.  I5ut  such  ^*interests''  are  not  Te^T-itiinate.  Otherwise  it  would  be 
possible  for  Indians  to  'Mnarket"'  iinmiiniry  from  ^latc  law  by  in- 
ducing essentially  non-Indian  activities  to  relocate  on  the  reservation 
and  by  co'iorm^  them  wifh  a  niort-  r  "  Inilhiii  involvements  Kor 

example^  in  a  number  of  reci-nt  <-a^  tribes  have  entered  into 

long-term  leases  of  trust  lantl  to^  '  f  i  «^  for  devclopmeht  and 
subdivision  to  otiior  non-TndiaTis.  :ive  uniformly  held  that 

States  may  tax  tlie  leaselM^hl  iriteriv-i  .  li  non-Indian  lessees  and 

sublessees^  even  though  there  is  a  i^It'ur  ^*JhM*t:  an  Indian  interets.  E.g.* 
OKief  Seattle  Properties^  Tnc^  v,  Kitsap  Oont^ty.  SG  *Wash.  2d  7^  541 
2d  699  (1976)  ;  Fort  MoTiavc  Tr^he  v.  Coinxty  of  San  J^ei^nadlno^ 
543  F.  2d  1254  (9th  Cir.  1976) . 

There  are  also  areas  in  wl)ieh  uiiitary  n^irulation  is  neces^^ary  and 
therefore  Indian  l  eservat ions  should  be  subjeet^^d  to  State  jurisdiction. 
One  example  is  rlie  roirtrol  of  :iir  po]hitir>u^  vrhidi  res]>e<*ts  no  political 
boundaries-  Congiess  has  t-luirged  Stat^-s  with  tlie  aeliievi'ment  of  Fed- 
eral air  polluti^jn  str.ndanls  within  th*eir  lv>un<la T-ies.  yet  it  is  argued 
that  the  Olean  ^Vir  A^i  rloes  not  atuhorize  States  to  a])ply  and  enforce 
their  air  pollution  lawr^  o:i  Inflia:.  reservat  iojis.  ^Vithoi:t  getting  into 
the  details  of  Federal  air  pollution  statutes^  it  is  (^vident  that  States 
cannot  meet  fh<j  prohlt*ms  ^>f  a;r  i>r)lIution  mi!t:ss  they  have  authority 
coextensive  witl*  tlie  prol  >lt^in. 

^fany  other  aiH*a^  of  law  x\v<*  simihirly  in  ntn^d  of  unitary  regulation 
and  en  foi^eemenf ,  Xhe  (\>miniHsi<>n  i^ouhl  liavc*  done  a  great  service  by 
id^entifving  thoso  n  rejis  a n<l  i  ecomniondifjg  appropriate  legislation. 

C  ^^OXTXO 

One  aixa  in  \\'hi<-h  the.  <-oi:ifn*'t  <>f  j n r*js<l i-^-r  Ioi!S  is  esy>ei"ially  troul>le- 
some  is  huid  use  I'^^gtilat ion.  v<^iy  jusf  ifi^'at  ion  for  land  use  regu- 

lation is  the  r'f>ru"ern  with  tlu'  ext  t^rnal  k*\\k^o\^  f>f  land  use,  the  effects  of 
which  are  felt  l>eyond  tiio  hf>e.ndrT  rit^s  of  x\\o  partis^'ular  pa  reel  of  land 
itself^'  In<lian  i^eservatioi^  lan^l  sT(uat6d  close  to  urT>fm  d<*velopment 
j>resents  thorny  prohleijis  of  ir  »-onsis(  ent  and  exi>Ioitat i ve  uses  between 
Tn-^^lian  antl  T^on-It^dian  lands. 

<")n  the  one  hand,  it  is  nsnally  felt  ihat  only  the  Kederal  Oovernment 
cTii  Tjltimately  coirt  rol  tl.e  uses  of  Ke<Ieral  lands,  althougli  the  practice 
of  the  Fed  •  '^over-Tuuent  is  to  cooperate  closely  with  local  authoi-i- 
ties.  On  t!  ^  .  nand-  the  existence  of  jurisdictional  islands  within 
urban  arc  '  ■  *,K4s  out  the  possibility  of  self-interested  exploitation 
which  w^iur.  'rirstrate  the  veiy  pur]>ose  of  regional  land  use  plannin_£r. 

Tlie  iTi<livi.;-;nlized  nature*  of  land  use  planninir  decisions  has  nia^e 
it  difficult  for^v  tturts  to  stipervise  the  decisions  of  reunilator^'  authori- 
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tieji,  and  it  frlr  tliut  the  ]jrinc-ip:il  <lefeiise  against  abuse  of  the* 
immense  powct^  wit^UU'ci  l>y  land  u>xt  rej-rulutory  bodies  is  tlieir  ac- 
countability* to  all  of  the  pubiir.  Se<'tionuli^m  and  favoritism  are  less 
likely  to  occur  -wJic re  tiic  recrulutory  boclies  are  politically  uccouiitable 
to  all  the  persons  who  will  l>4>neHt  or  sutler  from  land  use  decisions. 

ninei*',  the  fractional izatioTi  of  hind  ur-e  re'jLnilatory  aut-hority  dFrus- 
tinites  lami  vise  plaiininj]:  irent- rally. 

Statx^  power  to  re;xniate  useOf  Xnilian  trust  land  is  uiaifonnly  pro- 
liihited:  Even -in  St'ites  whir-h  liave  ac*|uinMl  general  civil  and  oriiuj- 
^>>rtd  jutnsdiction  under  l^ijbVK-  f^-aw  H^^K  the  nu^st 'recreut  autlioMty  is 
:     that  thev  mav  not  roorulare  lan<l  use.  Srrjt///  Ro^ti  Bmid  of  l7uVo^ns  v. 
Kroffs  Cz^nt}/^  7,:\\>  V,  -2il  f;r>r>  (pth  Cir.  1J)T5),  ^  . 

•Some  specific  Feclrrai  statutes  have  required  the  S^rcfaiV  of  the 
Interior  to  cor\si<ler  c'oini>atibility  Avith  surrounding]^  land  use  x>lannin*r 
when  approv  n^iT  leases  of  Indian  huuh  Rut  in -iroriera/ no  attempt  has 
bt*on  made  to  riM'on*"iie  Irurian.hind  uses  t\iitli  si j rro(uidin;X  non-Iondian 
lan*l  n5>e  plaiininir*  <>r  ^  *u'e  versa-  '  . 

^V^ain,*this  is  a   pr<U>leiu  \vhicli  wouhl  have  bciiofited  n^uch  from 
<-anrful  factuMl  Mud  t (uv>retical -analysis.  The  Conmnission  has  chosen 
*to  iiriiore  thi>>  pi  *>V>!'Mii.  piohal>ly  heranse  any  fair  solution  to  it  would 
i-nt/ul  so!!ie  iiinit  riiioii.^  oii  t In**  f>i-e:  oirat  i  vi^i  now  enjoyed  by  Indian 
trilK-s,' 

The  probleiiis  m r<*  i^sp*'(  ially 'fliffi<"ii Ir  witli  lanrl  owned  by  nonmem- 
Srr>  within  hnnm  i:* ric  -  of  tlio  rrse!- vMt i<^n.  jObviously  State  reiru- 

l;uii>n  of  sMcIi  ImihI  u-«^  ha-  the  jMitt-nlial  of  luNirin^r  much  more 
rcctlv  upon  >iirroiind  i  nir  Indian  intoivsTs  than  ui>on  nonreservat  ion 
interests.  TUm  to  allow  tribal  re<rnlation  of  land  nses  by  non-Jndians 
raises  aira in  all  the  ]^t;oblems  <:lis<-u<sed  previously  concerning:  tribal 
jurisdict ir>n  over  rx^n-Indians. 
*  The  solutiofi  will  probably  lie  in  some  types  of  cooperative  nrranjre- 
ments'amonir  local  <rovemmental  units,  Indian  tribes,  and  Federal 
administrators.  P>ut  it  wonl<l  seem  that  tliorc  must  bo  anthorit^  in  the 
Secretarv  of  the  Interior  to  overricJo  positions  of  tribal  leaders  theni- 
^\qves  both  becanse  the  land  in  question  is  ultimately  Federal  in  own- 
ersbipuand  becansc  the  Secretary-  unlike  tribal  loaders,  is  responsible 
both  to  Indians  and*  to  non-Indians  and  is  therefore  better  able  to 
fafrlxr  resolve  conflicts^that  may  arise  between  such  srrpups.- 

The  imple^mentation  of  such"  corporative* land  lase  plannin<r  would 
require  much  lenrislative  study.  The  Jaf-t  that  it  has  received  virtually 
none  from  this  Conirnission  is  highly  disappointing. 

In  the  absence  of  ultimate  autliority  over  Indian  land  use  plannin<r 
Iving:  with  Federal  officials,  the  fairest  system  would  l">e  to  place  final 
authority  in*State  pTarinin<r  authorities  in  whi<^h  India-n-s  would  par-^ 
ticipate-equally  with  other  nffoctod  citizens. 
"■  ^     ^  *  - 

There  is  a  simple  and  fair  fr>rm7ila  for  decidinir  who  shall  be  taxed 
by  whom  in*Tndian  country.  The  I^^nited  States  should  tax  all  persons 
on  Indian  reservations  the  saaie  ns  its.jJ-ot?S  persons  elsewhere.  States 
shoxt?d  tax  non-Tndinns  and  their  fyr<^V^^y'  Tiribes  should  be  able  to 
tax  members  and  their  propeirty.  . 
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/,        floral  TtfUtutton 

-X<*it}ier  Indians  nor  noii-Tiidiuiis  on  resorvatlonrf  should  enjoy  ex- 
emption from  Federal  taxation.  As  citizens  of  tlie  United  Stat*-s  ^^-itli 
jefiual  particil->ati».-n.  in  and  enjovnient  of  the  benefits  of  tlie  >  ederal 
Cfovernment,  tliore  no  reason  why  Indiiuis.  any  more  th;in  smy- 
one  else,  should  receive   favore«l   tax  treat nieivL   from  the  Kederal 

Government.  ,  ^  „. 

2,  State^   TaxcUicm.  of  o-tX-IndiO-ns 

-The  courts  have  unifomxly  held  that  taxation  of  leasehold  intereste 
of  non-Indian  Jessees  of  Indian  land  does  not  bear  closeiv  enougi 
upon  Federal  policies 'in  order  to  infrinjje  on  legitimate  tribal  self- 
fTovemment-  Fovt  MoTvave  T-ribe  v.  County  of  Sari  Bemardzno^  supra. 
The  Commission  report  su^jrirests  such  taxation  sliould  !>c  precluded, 
"ilie  Commission  also  suggests  a  sweeping  Federal  tax  immunity  for 
non-Indian  activities  on  Indian  reservations  so  that  the  tribes  would 
be  freo  to  assert  or  decline  taxing  authority  over  i^uch  non-Indian 
activities.  The  Commission  would  also  shift  to  ffie  State  the  btirden  Oj. 
proving  that  taxes  cn  non-Indian  activities  witliin  Indian  reservations 
do  notlnterfert-  with  tribal  sclf-governnicnt. 

This  is- l>nt  anothei'  exanipio  of  the  majority's  attempt  to  eoJor 
In<lian  tribai  authority  within  their  reservations  as  a  genei  al  terri- 
torial author  it  V.  ratlieV  tlian  a  puri>o.«i\-f  authority  limited  to  regii- 
hittiig  the  concfuet  of  Indians  t}temsel  vi.--^.  The.  suggest H>n  also  totally 
iirnort^j?  the  legitimate  interests  of  states  in  ileriving  taX  revenues  from 
activities  of  Their  non-Indian  citizens.  Tyiii<-ally.  non-Indians  con- 
ductinrr  activities  <;»n  an  Indian  rc^er:vatioii  take  advantage  of  tlie 
Avholc  "pahoi>lv  of  State  benefits  and  tserviees.  The\-  enjoy  the  benefits 
of  State  law  'and  travel  off  the  restM-vatiozi  in  connection  with  tlieir 
activities  on  the  reservation.  There  is  sirnply  no  justification  for  pre- 
Vi-ntinir  States  from  levying  nondi><'riuiinator y  taxes  against  non- 
Indian^acti\'itie«  niondv  l>e^-a use  those  aetiviti«-s  ar-i"  situated  on  Tndiaii 
reservations  an<l  Indians  vrould  prolit  from  selling  inniumity  from 
State  taxes. 

The  broad  iTniiiunitv  for  non- Indians  suggested  l>y  the  Commis- 
sion \v<»idd  also  result  'in  la rire-Sf.t le  tax-iiiotivat<»d  relocation  of  non- 
Tuflian  activitA-  onto  Indian  rest-rvaf  ions.  Tr  is  not-  antl  never  has  been. 
Kfdrral  Iiidlan  .policv  to  allow  Indian  tribes  to  market  immnnity 
fj.^-,j,^  Stale  l:iw~  l>y  selling  the  piivileire  t*j  h-eat*''  a  iivhit  s  oTi  Indian 
lai^d.  /-V>7"'       nltrf  I'fi  JV'A,-  v.  Voutift/  «v/  .S//;---  /i*  i'tifrr^L'/tr>.  snpra. 

States  ma  V  n<ii  L:i  x  reservatioiulndians  or  tlieir  propei  ty  when  situ- 
ated on  their  own  reservations.  However,  wlien  Indians  go  oil"  the 
',.,.^r.i.v-ations.  thcv  boeome'irenerall v  subject  to  the  law  of  the  Sta^e,  in- 
cludinir  tax  law.s.  Mere  status  of  the  reservation  Indian  does  not 
irrant.  one  a  personal,  immnnity  froni  tlio  <ibiigations  of  Stare  law  when 
one  leaves  th*-  reservation  and  takes-  advantage  of  the  ]>rotect]ons  of 
Slate  law  off  tlie  reservation.  Tiie  proper  statement  ©f  State  power  to 
td.x  Indians  is  that  cont  iined  in  the  report  of  the  V/estern  State  Tax 


piM:^IV.dji^  in  the  majority  report.  The  State  may  not 

g|!;t^^iijpo^  ta:2ces,  the  legal  incidence  of  which  falls  upon  z-eservatioii  ac- 

States  may  tax  the  reser\-a- 
^^;;^tibxt^  of  non-Indians  and  Indians  who  are  not 

:m  <if  the  ^ribe  on  whose  reservation  they  are  fotind:^^  Since  non-^ 

right  to  participate  in  the  government  of  a 
1^^;  tncihe  t  'not  belongs  it  would  be  contrary  to  the  purposes 

|:;gof  Federal  policy  and.  invidiou^y  discriminatory  against  non- 

j?^^:^Ihdians  to  allow  non -member  Indians  immunity  from  State  law  and 
p;^;ifeaxatioh  merely  because^ 

^^^1     -  jTrihaZ  Taxctilo^rh 

It  may  be  seriously  doubted  whether  Indian  tribes  enjoy  the  power 
^^y^tjo  tax.      few  old-,  lower.courl.  cases,  none  less  than  TO  years  old,  recog- 
nize  that  power.  In  any  event,  I  have  no  quarrel  with  "tribal  powers  to 
tax^  as  long  as  the  power  is  limited  to  taxation  of  members  and  their 
:  properfcv.  Taxation  of  their  own  members  and  property  would  be  an 
i    appropriate 'way  of  financing  the  Indians'  government  "of  themselves- 
jrhe.  majority  ^isserts  the  tnbe  should  be  free  to  tax.xiVDn-Tndians  and 
^   their  property  situated  on  reservations.  .Again,  tbey  deduce  this  power 
^  from  tlic  assumption  that  In3tsm  tribes  are  general'govemmental  units 
with;  authority  "over  all  things  and  persons  within  their  boundaries- 
i/v  "Taxa^^  non-Indians  ancL  their  propKirty  would  be  especially  pcrr 

7  iiieious  because  ,of  their  exclusion  from  participation  in  the  political 
i^'P^rocesses  which  control  the  supposed  power.  The  majority  weakly 
suggests  that  non-Indian  interests  would  be  adequately  protected  by 
j^dLxcial  review  in  the  Federal  courts^  once  tribal  taxation  becomes  con- 
fiscatory.  Assu^-ing  that  the  doctrine  against  confiscatory  taxation 
retains  any  vitality  in  contemporary  constitutional  la w^  this  remedy 
would  be  blatantly  inadequate  to  protect  all  the  legitimate  interests 
'  of  nbn-"Indian  taxpayers.  Those  who  pay  taxes  are  entitled  to  be  con- 
..  .cemed  about  the  level  of  taxes  and  uses  to  which  they  are  put  long  be- 
fore the  taxation  becomes^  confiscatory^ 

A^pparently  feeling  the  weakness  of  its  position^  the  majority  sug- 
:  ;gests  that  ^*any  tax  assessed  and  collected  from  a  resident  nonmember 
may  have  to  bear  a  reasonable  relationship  to  a  service  provided  or 
available  to  such  resident  nonmember."  3ut  the  majority  fails  to  sug- 
gesyt  how  any  teeth  could  be  put  into  this  restriction. 

/  Tribes  have  no  power  to  tax  non-Indian.^    r  their  property  because 
tribes  have  no  power  at  all-over  non-Indian-*  >r  their  propertyl  J^gain, 
Indian  tribes  have  a  limited  privilege  to  govern  themselves;  they  have 
-no  general  power  of  government  within  the  boundaries  of  their 
reservations. 

There   are  also  serious  coji5>titutional  values  implicated  in  any- 
^  attempt  by  Indians  to  tax  non-Indians*  Some  Indian  tribes  enjoy  gov- 
ernmental powers  only  because  and  as  long  as  Congress*  as  a  matter  of 
■  national  t>olicy*  thinks  it  is  wi«ie  tliat  they  have  such  powers.  TVere  it 
-  not jf or  the  Federal  immunity, Indians  would  be  entirely  subject  to  the 
i  soirereignty  of  the  States  in  which  they  are  present. 

J-    It /would  be  irrational  for  Congress  to  tolerate  a  system  wherei^i  the 
r^costs  of  Indian  tribal  separatism  are  not  to  be  borne  by  all  the  ta.-  ^ay-  i 
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Indian  rosei  vutions. 

I  i^.-o,u.»«„l  that  C-o„frrc..s  .-t-act  l.  iri^lati....  '••"■"'•■'^■"f  ^lj'fi^.lf  V^n? 

''^^a^^o'^rln^r.on  O-uU-^  --r-^"T'^r  ^^^'^Sli'j"  taxation  of 

notunoTulK^rs  or  pr  operty  of  nonmoinUors  by  ^ 

Vi>;Yl  "V^l     V   >ct^vc,.n  prU  at.-  ptM-ons,  and  to  .r.forcomoiit  in  the  State 
V.V.f^  nnu.  1-  w  h-i-=  W-vn  h,t.'r|>-oto.l  not  to  r.lloNV  replication  of  gen- 
r:r-dSJ.Ia^^  Indians.  ^>.-y^^  v.. 

^'^f^^-.rFf  (lOTO)  ,„nunnri.ed^ 

It  dU,wL?'it-;t  :  M  iw/MnV;  oT  .riVninal  la.v  and  prnyi.U-s  a  ^tat.  c.vd 
Jm-  -VrVo;  lit  .4t^^^^  :,^^ain>t  r..:.orvation  Indians  with  ccitamty  that 
;  .  '  vi  h.w  of  tl'.o  State  ^.M-norally  applicable  to  pri vate  porsons  ^11 
I  ,,  th  '  ru  of  ,U..-]s;ori  in  s,i.-lf  7-a>e-^.  The  elfocts  of  the  Civil  :,unsdic- 
o  r  :  s  M-tsof  th..  .rntuto  probably  inehiac  tbo  facil  itatm^  of  ^rrant- 
n""-ro,rt,  Jon.-  bnshu  ss  making'  i^vost^icnts  by  non-India^^ 

reservation-,  bv  a.-^snrinir  a  forinn  xind  a  pi-^Mlictablc  body  of  law  for 
th<^  enfor<M.nH-nt.  of  ri-hts  that  flow  from  sueJ»  transactions.  The  crimi- 
I,ariurt.i.Iic-tH.n  i.robably  promotes  luvv  and  order  by  providin-  an 
additional  instrnnu-nt;  of  eriniinal  law  onforcemcnt. 

11  i^  not  i-lear  to  whaf  *'xti-nr  tlie  frrantino:  of  crtinmal  enforcement 
jKj»wers  to  States  obIi<ratc-s  the  States  to  spend  tlioir  funds  to  provide 
polir-e  and  law  enforcement  services  on  Indian  reservations.  Con<p-esS 


5  apparent  refusal  to  allow  States  to  require  tlic  Tnaian  benoficiarics  of 
|^;¥State  law  enforcement  to  bear  their  share  of  the  costs  of  that  service 
|| c!irtay  weH  indica4:e  that  the  States  were  not  thou^^ht  to  be  obhgated  to 
l^iiprovide Jaw  enforcement  services.  -     -l  ^  •* 

;  bv  Br^fHTt  s',  rtrfsca.  Cr>nn/y,  supra,  is  that  it 

ii&TOws  great  doubt  on  what  civil  laws  of  the  State  are  stibstantivelv 
§C  eiif6rceai>Io  a*^inst,  reservation  Indians.  Many  States  have  assumed 
^-only  designatWl  subject  matter  jurisdictions,  and  there  is  no^v^mnch 
Ir^bubt  as  to  whether  the  laws  they  have  purported  to  extend  ox-er 
ipindian  reser\-ations  are  rcA^latory'laws  of  the  sox-t  that  Bryan,  held 
Ssiiiot  to  be  allowed  bv  Public  Law  2S0. 

6  C"^  Zonihi?  laws,  as  has  been  stated,  arc  liold  not  to  be  applicable  under 
l-Piiblic  I>a.w  280.  both  because  they  bear  upon  Indian  trust  land  and 
I  ^because  they  are  usually  local  laws,  not  state  wide  \^x^-s..  'Sftnta  Rr>sn 
"^^  B^ccnd  of  Iridians  -v.  Kings  Co-ttrtXy^  suipm.  The  reason  in «:  of  B  ryan,  v. 
Wi^tasca  Ocyumty  would  also  seem  to  exclude  zoning  regrulation  from  the 

-type  of  jurisdiction  ceded  to  States  under  Public  Law^2S0. 

>  ^fery^wi.  explicitly  held  that  Public  Law  280  did  not  extend  State 

■taixing;  laws  to  Indian  reservations.  .  _ 

r  i  The  present  state  of  the  law  seems  to  be  that  Puhlic  Law  280,  which 
^ was  intended  to  recLuce  jurisdictional  problems  in  Indian  reservations, 

has  now  produced  its  own  set  of  wide  ^anjnnjar  uncertainties  about  the 
i  peintnissi       jurisdiction  of  States  witliin  Indian  reservations. 

Gomprehensive  congressional  review  of  Public  I*aw  280  is  appro- 
■^ppriate,  if  for  no  other  reason  than  to  reduce  the  confusion  that  now 
'I'^ejcists  aJbout  the ineanin*? of  the  statute.  ,  -  ... 

'^Si^  ;The  Commission  report  recommends  that  Indian  tribes  subject  to- 

State  jurisdiction  xmder  Public  Law  2SO  be  granted  the  imilateral 
?i  right  to  withdraw  from  such  State  jurisdiction.  This  recommendation 

is  overbroad-  Retrocession  of  jurisdiction  should  be  predicated  only ^ 
r  on  particular^^^fc  that  St^te  jurisdiction  under  Public  L^w  280 

has  resulted  in  actual  harm  to  Indian  culture  and  values.  Immunity 
?  ife>m  the  obligations  and  restrictions  placed  on  all  for  public  benefit 

thought  desirable  hy  the  few  who  would  enjoy  the 
Simmxmity-  If  withdrawal  f roni  Stsite  jurisdiction  is  to  be  done  on 
r~v<rix^\xciAs,  of  Federal  policv,  the  policy  choices  should  be  made  by  Con- 

gr^ss,  which  can  weiffh  fairly  the  costs  of  Balkan izing  State  junsdic- 

Sons  as  well  as  the-ad vantages  to  Indians. 

f  •  ■  :  "  r.   >rEW  civil  vrTmis^nicTTor 

r  In  man V  instances,  there  are  no  judicial  foniirvs  in  which  certain 
claims  can  be^  heard.  Under  the  doctrine  of  WiTTzam^  v.  Z,ee,  su}>ra, 
I^  may  not  be  sued  in  State  courts  for  causes  of  action  arising 

-  on  the  Indian  reservation.  But  many  tribes  do  not  provide  courts  with 
<sL'vil  jurisdiction,  or  limit  the  civil"  jurisdiction  of  their  courts  so  as 
to  exclude  many  types  of  civil  claims.  The  resailt  is  that  many  civil 
^  claims  against  rescr\'ation  Indians,  whether  by  Indians  or  by  non- 
: ;  Ihdians,^  c^         be  heard.  It  is  doubtful  that  these  jurisdictional  gaps 
^K:are  intentional.  _  . 

■™The  exi  of  these  jurisdictional  gaps  also  raises  senous  con- 

istitutional  problems.  Because  of  the  interplay  of  Federal  law  and  the 
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absence  of  tribal  foriuns,  it  will  often  Tiappon  that  parties  to  various 
transactions  will  have  or  not  have  roinecHos  and  enforcement  fornims 
depending  on  their  ra<^e.  So.  for  example,  where  tho  tribe  has  provided 
no  civil  court,  or  otherwise  excludes  civil  Jurisdiction,  an  Indian  rnay 
have,  relief  for  injuries  caused  by  the  ncirlijrence  of  a  non-Indian.  But 
there  is  no  relief  if  tho  racial  statuses  of  the  plaintiff  and  defendant 
a»t>  i-everf?ed.  Surely  this  re??ult  ii>  neither  fair  n<»r  wise.  It  is  not_con- 
,sr  ..utional  for  Federal  law  to  iriandnto  f<jn:ni  ;xi'<l  loliof.say  in  .^tate 
courts,  for  Indians  a.-ial.  «t  non-Indi:ui-s,  hut,  at  the  .same  tiuie,  to  allow 
Xndians  th.-^iv-^t-l  vi>s  to  dt'<-i«li'  wlH'thi'r  n<;ii-Ii:di;i  n>  shall  hnvi'  :i  ft^runi 
and  relief  ajrainst  th.  m.  . 

Askuminir  th*^  un<-oii?^titutifnialHy  nf  this  bizarn'  sy-tt-in  oF  rehef 
l);»si>d  on  race,  it  is  not  dear  wl::U  the  coiisiujulmh^o  -should  be.  T*crhaps 
non-Indian  fli-frri«l:in1s  nf  Tiitli:in  plnintijis  in  Sru!;-  <:c»iii-t^^  shouhl  bo 
allowod  ro  i-uisc  nonniiitnrility  as  a  rinbstant  i  vc  dfr*  ns(-  to  i  lie  claims 
of  Tndi;rn  i>lMi:H  irTV.  IVrl::»ps  V.  i^fni-li;<rinn  plainMlf  itjriiinr^r  a  rost' rva- 
tif>n  Tn<lian  «-fiuid  havf  a  t  hiini  nrnU-r  tht*  IndiaTi  ("ivil  I{i:rlifs  Act 
to  fonipcl  t!u-  Indian  tvibt*  to  providf  :i  jndiii;;!  forum  for  him  stich 
a-  Mn  Indian  plninri!!'  \^oijId  }i:ivo  airainst  him  in  State  coniis- 

iii  anv  o\-fnt,  it  is  surt-ly  nnwi^-i^  :nnl  |>rt>l»ably  uiu  onst itutinual  lo 
permit  the  I"e<leral  purpose  of  allowin^x  Indians  to  malcc  their  own. 
laws  and  be  ^rovcrned  by  them  to  roduro  down  to  a  system  who rcby 
ditTerent  laws  apply  to  Indians  an<l  to  non-Indians  involvt  tl  in  identi- 
cal or  the  Siimo  traTj.-f»ctions.  .... 

Con«iTess  should  .  naft  loirislation  .-illowin^"  fivil  jurisdiction  m 
State  cfiurts  airainst  Indinn  d*- ft ndants  iiv  all  cases  wTiero  thore  would 
bo  jurisdiction  in  the  State  courts  woro  it  not  for  the  Tndian  status 
of  the  <lo fondant  nnd  whoro  tho  ti-ibal  *rovornmcnt  of  the  In<lian 
defen<lant  d«H-s  !iot  ]U'Oviv.Io  a  judicial  forum  to  hoar  tJio  claims  against 
tho  Indian  do fendiiut.  Tribal  interests  in  ro^ulatin<^  their  o\yn  niem- 
IxTs  <'f>idd  bo  protfcte.l  by  provliiinjr  t  Iiat  tribal  rules  of  <locision  mmst 
1h*  ;r^iv<'n  approi>riato  woitiht  in  ibo  State  ooiirr  prooeodiuirs.  In  the 
aUoTnat  ivo,  ('iiii«rross  shoidd  bar  aox  p-  '  s  by  Indians  ajrainst  non- 
Indians  for  claims  arisinir  on  reservations  whore  tribes  have  not  i^ro- 
vided  foriuns  for  sindlar  actions  by  non-Indians  airnijist  Indian.s. 

c  i>.-niA:>c^  civir.  i:r<;n*r  A^-r  ok  iim.v. 

TIm-  ( 'oniriiission  roi>ori  1  aki  s  <-.\.-vpt  ion  wilh  somo  of  tho  provisions 
<.f  tb  '  Intlirm  Civil  Kiixhts  Aft  of  1:m;s.  wJii,-:i.  f<ir  tho  lii-st  tune. 
e.xprossK'  snbi*'i-t<'<b  Indian  tribes  to  coii-t  i  t  iit  iona  I  liniitations  in  the 
ex^  rciso'ol*  pawov.  In.  irvnci-;d.  tho  I M( li:; n  ,Ci v; !  Kiirius  Act  is  a  tre- 
mendotislv  important  bidwarlc  a.-rainst  tho  nbnso  «jf  power,  which 
Indians  are  t^o  less  capable  of  than  other  p<u-sons.  T  must:  dissent  frcmi 
varifriis  f>f  t;:.'  (  %inmiissioii"s  i  "c«»n  lUK'udar  j(*ns  i<>  ro.-^T  rict  tlur  Jndian 

civil  Ri-htsAoT.  ^         ^  1  ,  -tr    1  I 

The  Conuni^sion  seems  to  r-ii^^^osT  that  ttiojo  shoidd  ho  only  oUeral 
habeas  corpus  j tiris- Hction  r»>r  vi.  'ations  of  t  lie  <'ivil  Rights  Act- 
_Jl"ii*'v  would  not  allo%\'  Federal  j urist I ict ion  over  tribal  oflicials  who 
"violate  the  <-<jn-titurH>r.n  1  riiriits  f>f  ciTizons,  unless  the  violation  x-e- 
striots  the  personal  liberty  of  the  victims,  sucii  tlit^t  a  writ  of  habeas 
corpus  CO ti hi  issue.  There' is  no  jiistili<-at  ion  for  sij<:h  a  restriction  on 
Federal  couit  vindication  of  fe<lerally  protocte<l  riirhts  a^amst  abuse 
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by  tribal  t^flicial^^*  I5y  iIftin'iti<JTi,  tho  Ki^dorul  courts  <lo  not  ji^rarit  i-oIit*f 
:  against  tribal  ofiicials  unless  thoy  liavo  violated  the  Kederal  ri;xlit=^ 
o±  citizens-  Xhc  demand  for  restriction  oii  Kotlernl  jiiiisd k'tiun 
a  demand  for  a  license  to  ir*frin^;c  federally  i>rotocted  constitutional 

Xh<»  Cornnii.^>^ion  al.-<>  sT;rircsts  t  liat  rcquiri^nirnts  of  cxiiaiir^t  iit^  i  ribal 
•  renieilios  iK^forc  haviii<r  ;i;i'(*?;s  to  l*V<loi-a!  ronrts  to  drt-ss  tribal  viL-prl- 
vations  of  constitntional  rii^hfcs  should  be  strictly,  adhered  to.  T  favor 
'  tbo  fnoro  flexible  approach  to  exhaustion  whicli  tlie  Fc^iei-al  courts 
bavo  taken.  !Xo  mecnanical  rule  can  be  i>i*i*>crn Jcd  in  a4l\  :in''c*  :uul  the 
courts  shouhl  be  free  to  protect  const  it  ut  ioual  ri*rh*>  whcHc\er  ]\\  tljc 
cjrciuvLstances  of  partifnil:ir  ca.-^es  it  appears  that  jT  wouUl  not  I>e  bt*nc- 
ficiitl  to  ]M?r*tie  trii>al  renuMiie^, 

The  V  "oniinlr-r^ion  ;ilso  su^:.^;e:>*s  th;it  TM^U'ral  <*ourt  rv^vi**\v  of  uncon- 
stitutional tribal  iu'tirm  >^tiouhl  In^  i  *'.^t  ri<'te<!  to  a  levicw  fin  rccorils 
mavle  in  tribal  court.  'l*Iiere  is  no  j ust  ifi^-at  i^>n  ff>r  ilils  >t  t  ict  ion  on  the 
ability  i>f  I-"c*leral  ^:•oul'ts  to  protect  <'on:^t  i;  ut  ional  i  l<^lits*  X!ie  ,suu:r*^s- 
tion  woidth  in  etlVcr.  transform  Kcih-iMl  jurisdivtion  iimUM-  the  l!i»l-nn 
Civil  Rights  Act  into  ai)i>e]late  jurisdiction  rather  tluin  ori^xinaj  ju- 
ri^^diction.  The  sii-^rirestion  Is  ultinuxtcOy  ^jrotinded  in  a  de:-:re  to  inn'-jate 
unconstiT ut ional  t  ribal  a*.-tion  from  close  s<*rutiny  of  the  Kederal  courts- 
I  see  tup  si-ns^"  in  C  *ouj_rrt*ss  pi'ovitlini;  Intlian  autl  non-Tndinn  peoples 
.  with  con-^t it utioua I  riirbls  f^tuycl  airainsr  In<lian\;Lroverfunents  but  then 
restri^Tinrj  the  P'edcral  i  ttuvts^  powor  try  i>:jfoi*ce  those  riirbts  by  requir- 
ing; the  iM'dcral  courrr<  to  limit  th<*n:.-<'.  f»s  to  the  reccu'ds  of,  t)r  othiM'- 
Avise  defer  to.  the  judiruicrUs  of,  tlie  ver;  ;^t*n<"if'S  wliifh  pc^-pt-trate  tlie 
constitutional  viohitic^ns. 

The  <  V>inmission  objerts  tliat  the  b  ry  trial  i-Os^  '!reu»ents  o"f .  the 
Indian  Civil  liiLrhls  Act  arc  nntnily  biirdeiisoUM!^  on  In<lian  ^jovern- 
nierits.  TVhile  it  may  well  be  time  thnt  luar^v  Indian  courts  are  not  well 
equipped  to  provitle  Jury  trials,  tliis  ar<ruij;i  lit  weighs  a^ritiTist  allowinj^T 
snch  In<lian  coTninunlt ics  t  o  cxc:'^"JSo  ^rovcrninental  poAvci's  :  it  doc»s  not - 
ar*:zuc;  ill  favor  oT  al)rif]<;inir  the  tr:iditional  procetlural  ri£rh4\s  of  our 
citizens.  If  the  fni:>irnal  constitutional  protections  which  all  onr  pec  vie 
cherish  are  too  l^uidcusotne  for  Indian  trih<*s  to  i^rovide,  then  tiu-y 
should  h-ave  crimiturl  la  w  *  f^r^  forctwrii-nt  to  those  airencies  whicai  will 
pro\-ide  them. 

I  lik*:*wir*e  clissent  fr-r>m  th<^  CornirjissionV  re<'OTnn)cu<Iations  tliat 
Indian  tribvs  be  allowcrl  to  fint-  crimirial  dt;feiHlants  uj>  to  ^^l*0r)O  an<l 
imprison  them  for  up  to  a  year,  rather  than  the  f^r>0()  and  0-mrmth  limi- 
tations wliich  now  exist. 

Finally^the  Conunission^s  reeominendat  ion  that  tribal  sovereijrn  im- 
munity from  Indian  Civil  Kiirhts  Act  suits  be  expanded  is  at  best 
shortsi^-hted*  If  Indian  *rovernments  are  to  exercise  jrover-nrni^ntn  1 
powers  as  licensees  of  the  I.^nited  States,  it  is  imperative  that  they  be 
fully  answerable  for  the  improper  exercise  of  those  poweis.  Tribal 
soverei^irn  immunity  should  be  drastically  reduced,  if  not  eliminated.  It 
sliould  not  be  allowed  to  interfere  with  Pederal  court  enforcement  of 
federally  protected  civil  riijlits. 

IT.  r^>rA>rciXf;  rrrnr.Tc  ski:vt<:ks 

A  major  probleni  in  the  j") resent  allocation  of  State/tribal  jurisdic- 
tion is  the  fainle^    of  the  allocation  of  frosts  of  ^rovci  nment  and  public 
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v<.>rvico3.  This  lias  !ihva<lv  U<  tMi  alltKlod  to  in  tlio  disousstons  of  tax- 
ation an<l  Public  I-aw  28n.  I*rosorit  law  is  somo\vh:it  s^  hir.ophronio 
about  \^ '  ether  ^eso^'^-atior^  1  Hans  siioiiM  i-tttitUMl  to  t!io  bon*-hts 
of  State  And  local  j^e'-crntm.  but  an  t»u«  same  time  not  pay  their 
fair  share  of  the  costs.  For  fxaniple,  rnbl.v  Law  -JSU  <-:i\'c  i^Uxto  piv- 
emnientsi.authorit.v  ro  enforce  thi-ir  ir^  ntM;  1  <-nninal  ami  iriyil  laws 
ujr:tin.<t  all  persons  t»u  In'Han  r4*s<'i  vat  ions  in  ix  «I.^^i,iniati'«l  States  an-l 
allowed  otlier  States  to  assume  siniihir  jnri?.< Ht  t  ion.  Yet,  last  year, 
the  Supreme  Court  heltl  in  Ilryon  v.  f  to.^r*t  C^^>nit;i,  supra,  that  sm-h 
States  did  n<Jt  '"ive  anthoi  t  v  to  tax  the  jKM-sotial  inoperty  of  Indians 
who  ^verc  to  be  Wnelited  b.  the  provi-ion  of  -reiu-ral  law  cnforeenient 
in  their  comnniuities  bv  tlie  State.  Assuming;  that  resnlt-nts  ot  Indnin 
re,servat.ions  aro  prin.arily  l»fnefiied  by  law  en  fot  ii-iuent  services,  it 
would  .seoni  unfair  tliat  St at(-s  should  have  tn  ]>iovide  law  eniorce- 
nient  for  rest^rvation  Intlians  but  that  thosi'  p*M><>n>  not  hav<«  to  bear 
ilieir  fair  share  of  financing:  tiioso  st-rvici-s.  If  it  i>  uationul  poli<-y  that 
T-  .lians  not  have  to  pay  taxes  t<>  Stat^-s.  but  also  national  policy  that 
Ii:  -ris  have,  t  hi-  servieVs  that  ^  itix.vns  and  la.xpavtTs  f>f  the  Stat/>s  are 
ontii.  '  to-  tlien  it  should  td.-o  b*-  a  mitional-  not  a  lo*-aI  responsibility 
to  fnuw  the  services  that  national  ijolii  y  wislu-s  Indian  peoi>tes  to  have 

but  not  to  pa v  for.  ■',     ol  -  i 

To  thf  extent  that  *-hosi-n  national  Iri.luin  j.olK-y  entails  hnanenil 
burilexis  on  i»ersc>ns  father  than  In<iians.  it  is  n*-ither  fair  nor  rational 
for  those-  burdens  to  be  .-a-t  tii-proportionately  r.n  the  taxpayers  of 
the  StJttes  in  which  Indian  reservaf  ions  at  e  -Iniatecl. 


r.  nKKiNiTiox  t 'F  "iNniAX  (  tu  x  ruv 
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"Tntlian  <-ounri-v**  has  ireneiaUv  U-en  und.-i>roo<l  a>  iiieariiniS 
artsLs  within  whieh  Federal  la  ws%-oiH-i-rn  in-  I  ndians  at>i>ly-  Th^»  term 
has  un<Ier*rone  a  varietv  of  Ie:rislati\  e  d<-tinit  ions.  For  the  lattejr  part 
of  the  10th  centuTM.-  aiKfthe  lirst  i»:dr  of  t!»e  :i<)th  <-eiiti  ly,  there  was  no 
statutor\'  <ieHnition  of  In.iian  <  e»K  -y  at  all.  In  ir>  is.  C  on^'ress  <  naetcd 
a  <letini"tioti  of  In.iian  .-nuniry  :r*r  purpost-s  of  Pedeial  criminal 
jurisdi^'t  i<>n  : 

Kx4-t-i>r  as  ..ilj.'i-\vi.-,-  i,rovia.-.l  in  s.-^  ri-Mi-  11.%4  ni:  ^^T,^\  .-f  tl.is  title  tlie  n-rm 
-rn<lia:i  t  - »iirtt rv  '.  :(s  ii.v.tl  ii;  miv  .  luipt'  i.  tii»-.-itis  <  ;i  Iniul  w  iThin  tlie  Innits 

of  ujiv  JrHliiin 'r*-N.-r\-:i;i..ii  utnL-r  riu-  .iiiris(li<-t iott  ..f  t  (m^  I  nit.Ml  St.ifes  C'vern- 
ment'  notwithstamlin^r  the  iso^tuin.  e  .;f  any  paroiit.  and  including  rights-of-way 
ranni'nu:  x\xruxxiz\x  tlit-  i>-s<  i  vat:. .ii,,  (  !•  .  d»  i«-nd*^iir   lri<li:in  «-.>mniUMir les  within 

th*-  l.ord*-rs  of  rlu-  I'l^t.-tl  Stat.-s  wlM-th.-r  within  t  lit-  i.ri;rinril  or  sal>se<iuently 
:i«-.niire<l  tt-ri-itorv  thi-rt^.f.  and  wh4  th*  r  within  <.r  withour  the  limits  of  a  s*4ite. 
and  (fi  all  Indian  all..!n«-iits.  th.-  Indian  lirh-s  to  whi.-h  h:ivo  ry.t  hocn  extiU- 
;ruish»'<l.  int-liKiiiiir  riKhts-<'r-\vay   rnnn ;        Ihron-li  rh.-  sani»-.  Is  i  .NX..  Jjli..!. 

I5tit  thei-e  are  otiwr  discrete  4-ateirorics  for  whii-h  there  is  net^l  of 
mM>irrapliic  limitation  to  tr<^vern mental  po%v*  t-s.  Those  cate^^ories  in- 

ehide  tlie  followinir:  ~  .  ^ 

1.  i'iie  area  within  whl-  h  Federal  ciamI  st  at  nl  es  coin-ernin^  In- 
dians ai>pl  v.  . , 
1>.  Tlu'  aVea  witiiiu  v.  hi<  li  T  ril»al  «-ivd  and  .  rinnnal  laws  apply 

to  members.  " 

The  area  within  which  State  hiws  <lo  not  nj^iply  to  members 

of  the  tribe. 
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4.  Tlur  arou  withixi  which  State  hiws  tl<>  not  ai>ply  to  non- 
members. 
Tribal 
Indums : 
subject 

to  anv  and  all  of  these  tirscretc  cuteirories.  Bnt  It  is  also  eyitlont  that 
the  pliras^o  "Indian  countr>-*-  should  not  liaVe  the  same  retcr^net-  foj- 
all  these  ditTert'nt  purpos vs.  -       t  t 

Compress  mav  well  wish  its  erinvinal  hiws  concernin;r  Imlians  to 
applv  broadlv.  l$ut  tliat  doei:  not  siajxi^est  C'<»n;^res.s  also  mien* led  tribu' 
power  over  ihenibers  to  reaeh  equally  as  far.  Assnniin^  C.  <»n-:rer^s  in- 
tended tribes  to  liavc  power  over  jicm-lndians,  the  territorial  -cope 
of  tluit  power  eoidd  well  l>e  intended  to  be  even  narrower.^  And  u  n>  iv 
be  that  the  reaeh  of  Federal  rrinrmal  statutes  is  Inoader  thati  the  area 
within  's\-hich  Indians  arc  to  ho  inimnne  from  ?^ratc  civd  laws  and 

courts.  .  ,  ,      »    1         T  i-  *. 

The  need  for  definition  of  the  tcrritornil  reaeh  of  ^ 

types- 
fuj 

civil  luris.iii  .   —  —    _  j-i       J  ' 

only  for  purpose  s  of  applicat  ion  of  Federal  erimuial  htws,  .J Je<.  of ea'^ 
V.  />;.vJf.  C<yni»t*j  Court,  420  T  '.S.  4'2r>  fl  0  *  T.)  - 

Thcr<'  i^^  uHi-ertaintv  ;dK>tit  the  nieanlnir  <^>f  "iMiljan  ^•onntr^'  whieii 
onlv  Conirress  can  enie.  Worse  yet,  then-  is  <l:.n-,.r  * ^^1^^';;'^"^,% V''^ 
Stat utorv  definition  of  "Indian  country"  jrivcn  m  IS  X  .SA  -  ^  11;>1  for 
piirp<><;e*<^  of  Federal  crindnal  jurisdi'-t ion  Avill  r.-nlt  m  inappropriate 
ext-n«iions  of  tribal  pr>^vo^-s  :in*l  rest  ri-  t i*>ns  on  Statv  power.  Con-ress 
should  undertake  to  defnie  vTn<lian  country"  for  the  various  i>urposos 
for  which  the  temi  is  used. 

There  is  a  welter  f »f  .  on  fusif.n  in  th^'  present  law  ovt-r  tl  •  jnrisdiotion 
of  Indian  tribes,  the  States  and  the  Fl-dernl  Oovernment.  Such  juris- 
dictional tnicertainties  result  in  inability  to  act  for  i«rnor:infe  of  what 
laws  and  en forct-ni^-nt  institutions  will  1h-  I.rouirht  to  bear  and  resu  t 
in  vast  waste  of  e.-onomu-  resources  in  the  litiiration  4>f  iurjs<lietionaI 
nuc^^tions.  There  is  a  ]»reo*-(  upar  ion  v.  irli  questions  of  wlio  has  x>ower 
ami  what  that  i>ower  is.  rather  th:m  will',  how  power  shoutd  be  wiselv 
exereised.  Indeed,  the  inaiority  ider  '  .es  liriiiation  of.  jurisdictional 
<lisputcs  as  a  special  area  rcqiiirinir  P^mIcimI  financial  subsidies  to 
Indian  tribes.  All  tiiis  <'on fusion  is  of  Con-jress-  niakin«r  by  act  ami  by 
omission.  Tlte  courts  have  <lealt  witli  problems  on  an  a<l  hoe  basis 

for  more  than  1<>0  rears,  but  thev  have  not  <!caU  with  them  well 

Tn  li^-ht  of  this  irreut  uncertaintv.  :)n<1  the  <rrcat  co-ts  and  burdens  of 
that  mJ^ertaintv.  it  i^  mindboirirlinir  that  t he  ( 'ommission  could  su;;?^est 
that  no  le'd^lative  solutions  to  tli*-  problems  of  juristlict  I'm  slmnld  be 
undertaken  at  this  time.  Th*-  (V»nunis^ion  prr>hablv  tai<es  this  position 
because  it  fears  tliat.  if  ( 'onirros  were  to  carefully  inform  itselt  on  the 
iuri.^-dictional  confu-ion  and  mi^allocat  ions  which  now  exist,  it  wouhl 
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resolve  the  unoert uint  i*^s  aiul  tvallocato  i>o\vors  in  ways  cii,^tas^u»ful  U 
the  champions  of  Iribal  ubsolutisni-My  view  that  C\>n;rrt*>>  should 
undertake  a  comprehensive  rccxaininat ion  of  Intilan  j nrisili^^t ion  in 
l3*;ht  of  Federal  Indian  poli*.*y  and  leiririiuate  Stati^  int^-n'^^t.--  rrinl  tlu^n 
le^rishiti*  clear  and  l>uri>osi* x^ul  *rivisif)n>  of  luiWi-r  whii-h  will  allow 
tribes  and  the  Stult'S  to  j^eTierato  more  -rootl  ;jrov*'rnuu»nt  and  less 
liti;jr;tt  ion, 

Kj-:i>ki:ai.  Ixoia^c  Tki  st  Ukt-aiioxs  ani>  Sik:iai.  Wkufaui: 

l*ic<  k:i:ams 

T'ndeiMhe  -jrni.^e  of  le<ral  obli;j:at ion*  the  Coinnii:-:-:on  rt*|MH-t  i>roposes 
varieaus  and  vast  -.cu-ial  pi^o^rams  for  Im^Jans  in  ediK  ation,  lje:ihli*  aiid 
tribal  s<*]  f-!;ov<*rnnH-nt.  It  lias  <hnu*  this  nndi-r  tlu*  »nnhr<'llu  of  a  d<M-- 
trine  v^h:<-h  th**  (  \^ninjissi<>n  itsi-lf  t^^n^ul^**-^  and  thi*  r\*<loral  t!"iist 

responsibility*  "riK)U*rb  t  luvchn-t  ri m*  apjx  ars  i  hron-rliout  tlu»  n^port  *  it 
is  tin*  n>ajor  >.id>je<:t  of  chapter  fonr.  Tlio  Valla«'y  <^f  t  hv  ihj*Mi  iiu^  as  it^  is 
ci*eati*d  by  tlu^  C  *oniinis;^ic>n  is  that  it  <M>nf!isc^s  the  <'nnti*ni  of  tiu*  <lutii^75 
of  a  tidt;*'ia7'v  with  tli<*  existenc**  of  It'^^xaJ  dntii-s  in  thi^  lii'st  instniK^e.  'I'he 
Ke.di*ral  trnst  i-esponsibility  as  rreated.  tit  finetl  and  i>iomnlirat<><l  by  the 
Corniuission  has  no  foinid  t  !o:i  in  r lu*  lav/. 

Tl)!*^  I<*iral  <hiti<:-s  of  t  he  I^nittnl  Statf^s  ar<^  <T<»ate*l  by  ^•onirri*ssionu] 
treaty  an<l  statute,  and  are  refined  and  ch-th  ed  by  Supreme  Court 
tle<.*ision.  J'><*v^jnd  thost*  <hifii's  nnd<*i*ta k<Mi  b\-  trts-ity  or  statnti*  (an<l 
eont  raet ex<'<Mi  ted  jMir^uant  U>th4  rn'''  Mh*  I/nit  imI  St  a*es  is  subject  to  no 
^•le^]:ar'  duties  to  Indian  tribes.  AVhat  Con«xrcss  does  in  the  area  of 
Indian  affairs  it  *i<)<^-^  by  vr>!nnt:iry  <*\i<^\  not  un<K*r  the  eonstraints  of 
any  leiral  oblitration. 

feecanse  the  United  States  lias  assumed  tlii^  role  of  trnsteo  with  re- 
spect to  some  tribal  assets,  the  Commission  would  also  liavc  us  believe 
that  the  United  States  is  under  a  permanent  le^al  obli;j:ation  to  do  all 
tiling  helpful  to  the  protection  and  enhancement  of  Indian  lands* 
resources^  tribal  self^-jjovemment,  culture;  prosi>erit3'»  and  n^aterial 
well-beinf^.  In  addition,  the  Commission  cliarjres  that  the  entitlements 
under  its  ne-^w  found  obli^r^^tion  of  the  T'nited  States  nm  to  all  Indians 
wherever  they  may  be  loea^vd,  however  assimilate<h  and  whether  or 
not  they  retxtin  any  ties  with  Indian  culture  or  tribal  self-^rovemment. 
In  short,  in  seckin^r  to  find  some  nonexistent  le*ral  basis  for  the  crea- 
tion of  a  special  status  for  IndiaTis.  the  C^mirnission  has  createcl  a  7iew 
doctrine,  imknown  to  the  law.  This  would  convert  tribal  political 
aspirations  into  loj^al  doctrine  without  the  necessity  of  ^olni::  through 
our  democratic  politica.1  prorossn'^.   

This  concept  cannot  prevail.  The  Commission  report  iroes. so  far  as 
to  sav  that  its  ^^ersion  of  a  ^•trusf  responsibility**  is  merf^ly  a  r-on?rres- 
sionnl  re<-<»irnitirjn  ')f  <^xist  inir  h^w.  It  is  on**  thinir  to  ask  for  pro^rrams 
an<l  chanires  in  i^oli^^-v.  It  is  -'jnite  aitotlier  to  create  a  le^r?!!  theory  out 
of  whole  cloth  and  then  tell  the  Con^rress  that  what  one  is  asking:  foi* 
is  alroarly  a  leiral  ohtiirntion  of  the  United  Statr^s. 

As  T  mentionerh  the  fimdn mental  fallaey  with  tins  Commission's 
new  trust  resr>onsibili^y  dor-t7M?i<*  is  th:»t  it  confuses  the  existen4^-e  of 
leixf^l  duties  with  the  stan^lnrds  appli^*;ib7o  to  tTuMr  f*xerx*ise.  Xow^  the 
existence  of  le^r^d  dutii*s  wldr  h  rim  from  tlie  T^nif*'*d  States  and  no  to 
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;  Indian  tribes  are  created  by  ttie  Congress  formerfy  under  its  treatv 
:  r^tiiication  power^  and  currently  iinder  the  exercise  of  i^^  plenary 
-power  to  regulate  commerce  ^with  Indian  tribes  under  article     §  8(3) 
;::af  tlie  Constitution,  X^egal  ^duties,  therefore^  arise  only  as  they  are 
midertakexi  in  treaties  and  statutes  of  the  XJnited  States.  Once  the 
Congress  creiates  the  le^tl  obligation^  then  it  is  the  responsibility 
the  executive  branch  to  discha-rge  those  obligations.  If  the  treaty  or 
'  statute  relates  to  tribal  assets  held  in  trust  by  the  United  States  for 
the  benefit  of  a  tribe,  then  the  United  States  must  discharge  its  legal 
duties  in  accordance  with  fiduciary  standards.  JFor  example^  in  Semi-' 
^  M  V-  Uruted  States^  316  U.S.  2S6,  62  S.  Ct.  1049,  1954-55 

Xl®42)^  it  was  h^ld  that  payment  of  funds  by  the  United  States 
through  the  Department  of  the  Interior  at  the  request  of  a  tribal  coun- 
cil which,  to  the  knowledge  of  the  Government  ofKcers  charged  with 
.  the  administration  of  Indian  affairs  and  the  disbursement  of  funds  to 
satisfy  treaty  obligations,  was  compc^ed-  of  lepresentatives  faithless 
to  their  own  people  and  without  integrity  would  be'- a  clear  brea<?h  of 
the  Oovemment's  fiduciary  obligation.  INote  that  the  fiduciary  duty 
grew  out  of  treaty  obligations*  The  legal  obligation  itself  was  IJie 
result  of  a.  treatT-  In  the  exercise  of  that  obligation^  the  Government 
had  a  fiduciary  duty. 

Xote  that  the  fiduciary  duty  arises  when  the  XJnited  States  dis- 
charges its  duties^  which  ^duties  are  to  be  found  in  some  independent 
document  under  wliich  the  United  States  holds  property  as  trustee  for 
ir  tribe.  So^  for  example,  in  rjni  Ifrd  SUtfes  v.  Mn^r^n^  412  U.S.  391,  93 
S.  Ct,  2202  (1973)^  the  United  Slates  ser\-od  in  a  fiduciary  capacity 
wlierf>  tribal  assets  had  been  "placed  in  trust'%  Ct*  at  2205^  pursur 

ant  to  statute.  The  trrwst  was  created  b\-  statute  and  in  discharginjr  its 
obliprations  the  Unite<l  States  acted  as  a  fiduciary.  X^ote  that  the  statute 
or  treaty  creates  the  le;ial  oblicrntion.  and  in  ooth  of  these  CJ*ses  the 
fiduciary  obli<2^tion  arose  fror^  ^iTwo  United  States^  holding  of  tribal 
assets  in  trust.  Some  courts^,  ti.>  not  the  United  "StVitQ^  Supreme 

Courts  ha \re  extended  the  trust  principle  to  ^reneral  statutes  ^vhich 
relate  to  assets  in  generah  even  tIaou<rh  the  United.  States  is  not  hoi d- 
injf  them  as  a  trustee.  T5ut  even  in  this  instance^  the  duty  arise.^  out 
of  statute  and  the  duty  relates  to  tribal  Ms^sets.  So,  for  examplo.  in 
ml/yint  ir^hril  Onn^n^ciZ  of  J^aJ^^nmaquorl^fy  T^Tlh^-  v.  ]lf r>rfon^  r>2:^  T**  t2«l 
370  ri?:t  Cir.  1075).  the  United  States  Court  of  Appeal?;  for  the  First 
Circuit  held  that  the  Xon-Tnterc-ourse  Act  impo?;ocl  upon  the  Federal 
;Govemmcnt  a  fiduciary  role  witli  respect  to  the  protection  of  the 
lands  of  the  tribe  covered  by  the  Act.  T  think  the  court  was  in  error 
in  applying  this  principle  to  hmds  clnimed  by  al>ori£rinal  possession 
which  were  not  held  in  trust  by  the  United  States.  Hntl  even  under  this 
expansive  notion*  the  court  ==nT<l : 

emphasize  wbat  is  ol^vioiis  that  t\\^  ''tnist  relationfihip"  vt-e  nffirm  Itad  as 
lt5i  source  ttie  Xon-Intercour^^e  Act.  mearkinir  that  the  trust  r<?Iation5=hip  pertains 
t*>  liin*i  traii3=ia<rt20Ti5?  Tvhicli  are  ^r  may  t^e  covered  by  the  Act,  and  is  rootetl  in 
rijrhts  and  dntie<;  encomi>a.S3<ed  or  created  by  the  Act.  r>2S  i\  2d  at  STt>- 

^vnte  that-  the  Commissions^  version  of  a  Federal  tnist  responsibility 
extends  beyond  the  fiilfinmrnt  by  the  United  States  of  fJducif^.ry  dnties 
over  tribal  assets  held  in  trust  to  include  enhancin^Tr  tho.se  assets  and 
tribAl  self-go'^'^^.mment  itself.  There  is  no  responsibility'  in  terms  o£ 
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t^isedr^  til^  -A.ct,  25  TJ^,C-  §  461  et  sea.,  did 

col^coaistitQte  racial  discrimination  in  violation  of  the  5th  amendment, 
Tbe^  Gonrt  «ai4  th^  the  preference  is  not  dii-ected  to^vard  a  racial 
^0x>my  ^n^st^g  of  Indians  but  instead  appHed  only  to  jnembcrs  of 
federally  recc^nized  tribes.  This  ox>erated  to  exclude  many  individuals 
who^ere  racially  classified  as  3Cndians.  33ecausc  of  this  the  Court  re- 
dferred  to  the  preference  as  political  rather  tiian  racial  in  nature.  94 
S»  ae  2482  lu  24,  The  Court  noted  that  the  preference  applied  only 
to  employment  in  the  In^an  service,  BCad  the  preference  covered  other 
©overament  agen'^.i^  the  Court  would  have  been  presented  Avith  the 
"obviously  more  difficult  question  :  .  presented  by  a  blanket  exemp- 
iStoii  i^  crni  service  examinations*"  94  S.  Ct,  at  2482* 

The  iTL?r-  adoptecl  by  the  Court  was  that  legislation  that  smgles  out 
-Indiap?:  S>r  pai:^ciilar  and  special  treatment  will  be  upheld  as  long  as 
tbfe  spec^lisf  treatment  can  be  tied  nationally  to  the  thilfiUment  of  Con- 
gres^  unique  obliga.tic«a  toward  tne^  Indians.  94  S.Cf*  at  2485.  To  the 
same  eSect  is  J>eZcDt/?are  Tt^oZ  B'usiness  Oorrvmittee  ^r,  'Weehs^  — 
XT-S.  — y  .45  4302,  4205  TFebruary  23,  1977].  ^ 

.  ^it-^may  be  that  as  l€sr^  ^  services^  are  e^^tended  to*  members  of  a 
tribe,  STicBTe?2Sslati^  would  notVyiolate  the  otli  amendment-  But  scii- 
6us  policy  objections  remain. 

-  \WhL&t  are  the  problems  associated  with  giving  Federal  servicesvto 
tribal  Indians  wherever  located  ^and  however,  assimilated  into  tlie 
dominant  society?  The.  Commission  woiild'  have  us ; create  sl  vast 
Federal  social  welfare  system  applicable  ^nly  to  Indians  wherever 
located  and  regardless  of  their  nexus  to  Indian*  country  aiid  tribal 
seif-govcmment,  "When  Indian  law  and  pol^icy  go  from  dealing  with 
Indians  in  Indian  country  because  they  are  pnenibers-of  tribes  to  deal- 
ing with  Indians  wherever  located^and  regardless  of  assimilation,  then 
the  objectives  have  shifted  from  tho  pref^er^-ation  of  tribal  cultural 
identity  and  separation  to  the  tx^atment  of  Indians,  qua  Indians^  as 
a^j^ecial  and  preferred  class  of  people.  The  shift  cannot  be  tied  ra- 
tionally to  Congress'-  purpose  of  permittiiig  reservation  Indians  to 
make  th^ir  own  laws  and  be  raled  by  them. 

•  Another  recommendation  based  in  its  tmst  principle  (T^common-. 
dation  B  of  chapter  four)  asks  the  Congress  to  impose  limitations 
upon  itself  in  its  exercise  of  its  constitutional  power  to  deal  with 
Xadian  tribes^ even  though  sirch  limitations  are  not  foimd  in  the 
Constitution.  The  recommendation  I  asks  that  (1)  treaty  or  non- 
trea^  rights  protected  by  the  'trust  responsibility^  whatever  these 
mav  be^  not  be  abrogated  without  the  consent  o^l  the  tribe  "except 
under  extraordinary  circumstances  where  a  coTi|pellin<r  national 
interest  requires  otherwise,  and  (2)  with  or  without  tiZbal  consent, 
such  risrhts  shall  not  be  abroirated  except  pursiiant  to  congressional- 
act  which  identifies  the  specific  affected  right  and  which  states  that 
it  is  the  intent  of  Congress  to*  abrogate  such  right.  As  a  matter  of 
policy^  this  recommendation  is  an  interference,  with  Congress'  exercise 
of  its  own  power.  As  a  practical' matter,  such  self-imposed  limitations 
wquld  .not  be  Enforceable,  Congress,  has  and  must  have  the  power  to 
repeal  treaties  and  statutes  relating  to  Indians,  For  example,  imder 
the  esrpansive  notion  of  tioist  responsibility  advanced^by  the  _Com- 
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mission,  if  Congress  were  to  pass  a  provision  providing:  for  health 
oare  with  respect  to  Indians,  Congress,  ii  it  adopted  this  recommen- 
dation, -vvoulci  be  unable  to  repeal  or  modify  such  legislation  except 
under  cxtraordinaiTr  circumstances  •vvhei'p  a  compelling  national 
interests  reqhired  otherwise.  \  - 

Congress  has  the  power  to  repeal  "a  treatv  by  unilateral  action. 
Head  Mor^ey  Oases,  11^  U.S.  580.  599  (188i)  (a  treaty  is  Subject  to 
suelr.acts  as  Congress  may  pass  for  its  enforcement,  modification,,  or 
repe^n.  To  tlie  same  effect  are  The  Cherokee  Tobacco,.  7^  U.S.  (11 
Wall.)  61 6,' 621  .  (1870)  and  Stevens  v.  CheroTcee  IVation,  174,  TJ.S. 
445,  483  (ISSgi).'  Many  examples  of  essezzcial  abrogations  of  treaty 
ri gilts  come  to  mind  but  let  us  takei,  for  example-,  one  that  was  actiiallv 
adjudicatedyBy  the  Act  of  June  2,  1924,  ch.  233,  43  Stat.  253,  8  U.S.C. 
§  1401(a)  (2^,  the  Congress  declared  .that  all  noncitizen  Indians  >.om 
within  the/ territorial  limits  of  the  United  States  would,  b^  citizens 
of  the  United  States.  In  rarte  O-TeeTt^  123.F.  2d  S62  (2d  Cir.  1941) , 
cert,  denied,  316' U.S.  668  (1942),  an  Indian  was  inducted  into  the 
United  States  Army.  He  claimed  that-  he  'was  not  a  citizen  of  the 
United /States  within  the  meaning  of  the  Selective  Service.  Law  and 
•that  -the  attempt  by  Congress  to  niake  him  a  citizen  under  the  1924: 
Act  violated  treaty  rights.  He  arsrued  that  his  tribe  had  never  been 
cono[uerea.  bv  the  United  States.  The  court  denied  his  claim  and  held 
thiv*  e:v-eu.if  his  treaty  argimient-were  valid,  wTiere  there  is  a^  confhct 
between  a  treatv  and"  a  subsequent  statute,  the  statute  prevail^ 

Suppose  now' that  Congress  were  to  adopt  recommendation  B  now 
under  discilssion.  In  order  to  make  all  noncitizen  Indians  ^tizens  of 
the  United  States,  the  Congress  would  first  have  to^see  jwhether 
or  not  the  treaty  rights  or  cvoUi  the  nontreaty  rights  "protected  by  the 
trust  rosponsibilify-'.  whnte-^r  that  means,  were  affected.  If  so,  the 
consent  of  the  tril^c  would  have  to  be  sought  except  in  instances  of 
compelling:  national  circumstances.  But  with  or  wit hout*i:ribal  consent, 
-tlie  Congress  would  have  to  identify  each  specific  affected  right  and 
state  that  it  was  the  intent  of  Congress  to  abrogate  the  right.  So,  to 
make.  Tnd inn citizens  "of  the  United  States,  the  Congress  would  have 
had  to  exaniine  every  Indian  treaty.  This  sort  of  interference  with -the 
legislative  process  is  unacceptable.  The  Congress  hos  the  power  and 
the  duty  to  declare  law  and'policy,  and  cannot  straitjacket  itse.lf. 

'Beyond  the  practical  problems  associated  with  recommendation  B 
is  the  unenforceability  of  iiny.  such  legislation.  Suppose,  for  example, 
the  Congress  adppted  recommendati on  B  but  then  proceeded  toigho^^ 
it.  Since '  subsequent  fjtatutes  repeal  pric^  ones,  and  since  the  self^" 
impKJsed  limitation  is- not  found  in  the  Constitution  of  the  United 
States,  recommendation  B  would  be  unenforceable..  The  short  of  it  is, 
that  recommendation  B  seek^  changes  in  our  tionstitutional  system 
wdt'hout  the  trouble  of  constitutional  amendmeht.  ' 

TKr&:\L  Ijakt>  CiiAr>rs,  Sx-\xuxes  ot"  X.i::>rrrAxro:N-s,  A?^n>  Bass'amoqtjodd's- 
TnxBE  V.  MoicTO^^-,  528  F.  2d  370  CIst  Ctr.  1975) 

The  status  of  tribal  claims  to  land  is  bestr  understood  by  referring 
to  the  .authority  under  which  the  claim  is  made.  In  general,  a  claim 
would  be  made  under  (1)  aboriginal  possession,  (2)  executive  order, 
c    (3)  treaty  Or  statute-  - 
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Because  (liscovory  gave  exclusive  title  to  those  who  made  it.  fee 
title  to  the' lands  occupied  by  Indiana  when  the  coloni^sts  arrived  be- 
came vested- in  the  so\-evoigx^.' '/ohnso-u  v.  J/-/ ntosh^  21  U.S.  (S  Wheat,) 
543,  57:i  (.1S23)  :  Oneidc  Irtdlaih  Nation,  of  NJY,  St,  v.  CounfT/  of 
Orveid^  JV.JT.,  414  U.S.  661,  94  S.  Ct.  772,  777  (1974);  It  whs  rccorr- 
nized,  however,  that  the  Indians  had  a  ri^?ht  to  occupy  the  hmds  until 
'  -their  possessony  right  was  extinguished  by  the  United  States.  That 
right,  based  upon  aboriginal  possession,  is  frequently  called  Indian 
title  and  is  good  against  ail  but  the  sovereign.  Id.  But  Indian  title  is 
'mere  possession  and  not  ownership  and  tan  be  terminated  by  the 
United  States  without  compensation  under  the  5th  amendment.  Tee- 
Hit-Tooh  I'^ians  v.  United  States,  348  U-S-  272,  279,  285  a055).  The 
power  of  Congress  to  extinguish  Indian  title  based  on  aboriginal  pos- 
session is  supreme.  The  maiiner,  method,  and  time  of  such  extinguish- 
ment raise  political  not  justiciable  issues.  Uwitcd  States  Sarhta.  F'e 
I>ac.  R.  Oc.  314  U.S.  339,  65  S.  Ct.  248,  252  (1941). 

Similarlv,  an  Tn<iian  reservation  created  by  Exoot;ti vo^order  of  the 
President  conveys  ro  right  of  use  or  occupancy  to  the  beneficiaries 
bevond  the  pleasure  of  Congress  or  the  President.  Such  rights  may.  be 
terminated  by  the  unilateral  action  of  the  United  States  without  legal 
liability  for  compensation  in  any  form  even  though  Congress  has  i^er- 
mitted'^suit  on  the  Haim.  Jlynes  v.  Gi^imes  Parlciiig  Co..  337  XT-S.  S6, 
69  S.  Ct.  968,  979  (1949) .  To  the  same  eFiect  is  Siouo^  Tr^ihf  of  i  t 
V.  Z'  ndtrd  States,  316  U.S.  317,  330  (1042) .  This  is  so  bccPTise  article  IV, 
^3  of  the  United  States  Constitution  confers  upon -Congress  alor-* 
the  power  fo  dispose  of  property  belonging  to  the  United  States.  Td, 

Wliere,  hoT^e^'er,  lands  havx;  been  reserved  for  the  use  of  Ind^ons 
bv  the  terms  of  a  treaty  or  statute,  and  the  Congressrhas  declared  that 
thereafter  Indians  were  to  hold  the  lands  permanently,  the  tribe  must 
be  compensated  under  the  '5th  amendment  if  the  lands  are  subse- 
quent! v  taken  bv  the  United  States.  Siou^  T-r^e  of  In^tcmsy.  United 
Str/tes'  snpra,  316  U.S.  at  326.  Tee-IIit-Toih  IruZians  \'.  United^  Sfu^es^ 
supra,  348  U-S-  at  277-78.  Hyne^  v.  G^rimes  Rachi'Aff  Co.,  supra,  337 
U.S.  at  103-104. 

The  status  of  tribal  land  now  begins  to  take  form.  The  od 
States  owned  all  the  land  in  fee  that  Indian  tribes  claimed  ^  w 
claim  based  upon  aboriginal  possession  or  Tndiajp.  title, -subjecr  .dy 
to  tribal  possessory  rights.  These  lands,  therefore,  wetej>ublic  lands 
under  article  XV,  §  3  oS  the  Ccnstit^ition.  It  is  only  when  Congress 
gives  this  land  back  to*Oie  tribe  by  treaty  or  statute  that  compensation 
IS  due  luid  jr  the  5th  amendment  upon  a  subsequent  taking.  See  also; 
S-p^ldina  v.  Chandler.  160  U-S.  394,  16  S.  Ct.  360,  364  (1896)  ;  Jo^%gs 
V.  Txfcehan.,  175  U.S.  1,  20  S.  Ct.  1.  4  (1899)  ;  Novthmc^^terTi  'Bands  v. 
United  States^^  324  U-S-  335,  65  S.  Ct.  690,  692  (1945). 

Recall  thq^t  Indians  were  incapable  of  conveying  land  based  on 
aboiag^inal  possesion  (Indi'an, title),  because  they  did  not  own  them — 
ownership  was  in  the  United  States.  J oTvnson  y.  iiflntosTij  supra.  Even 
before  -/<7-^^.?^m  v.  M'^Irvtosh^  Congress,  prohibited  the  alienation  of 
lands  occupied  by  Indians. except  nursuant  to  the  authoritv  of  the 
United  States.'  JWt  of  Julv  22,  1790^  ch.  33.  1  Stat,  137.  Subsequent 
^vonintercourse '.sets-  (1  Stat.  3^9,  1  Stat.  469,  1  Stat.  743,  2  Stat.  139, 
2  Stat.  829;  culminating  in  the  Intercourse  .Act  of  1S34,  4  Stat.  729) 
\ 
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coiitiiiued''t^iis  proliibition  aorainst  xilio.nation-but  each  of  tlie  Acts  has 
variations  and,  therefore,  resort  to  25  XJ.S.C.  §  177  is  not  enou«:h. 
Resort  must  be  had  to  the  specific  J-Tonintorcourse  Act  in  effect  at,  the_ 
time  aborigiixal  possession  was  «3:tinmiished.  ^  \^ 

I  have  capsulized  the  law  applicable  to  the  status  of  Indian  lands  or  " 
Indian  possessory  rights,  for  but  one' purpose.  Contemporary  Indian 
claims  based  on  aboriginal*  possession  have,  no  doubt,  been  ^,.<rreat 
surprise  and  shock  tc*  the  American  people.  Such  claims  cannot  be- 
asserted  agrainst  the  United  States  for  a  .variety  of  reasons.  In  the 
first  place,  Indian  title  is  not  good  against  the  sovereign  United  States. 
In  the  second  place,  the  Nonintercburse  Acts  culniinating  in  25  U-S.C. 
§  177  are^not  applicable  to  the  United  States  or  its  licenses.  F'ederal 
'l*(ywer  C&m/Tt  v.  Tttscaro-rd  iTidicarv  Nation,  362  U.S.  99,  SO  S.  Ct.  543, 
555  (1960).  And  "finally,  all  pre-1946  claims  not  brought  before  the 
Indiandaims  Commission  under  the  Act  of  August  13,  1946,  c]i.  959, 
60  StBut.  1949,  amended  and  codified  in  25  U.ScC  .S  70'.et  seq.,  prior  to 
1951  have  been  forever  barred  by  section  12  of  the  Indian  Claims  Com- 
mission Act.  Indeed,  section  12  provides  that  '^rio  claim  existing  before 
such  date  [August  13,  1946]  but  not  presented  within  such  period  C5  . 
years]  may  thereafter  be  submitted  to  any  court  or  administrative 
agency  for  consideration,  nor  will  such  claim  thereafter  be  entertained 
by  the  Confess." 

But  entities  other  than  the  Tjnitcd  States  have  no  such  .pjcotoction- 
against  ancient'and  stale  Indian  claims  bapcd  on  aboriginal  pb^ssession.  . 
Thus  it  *was  that  the  Passamaquoddy  Tribe  in  the  State  of  Maine 
sought  the  aid  of  the  United  States  in  suing  the  State  of  Maine  for 
Maine's  alleged  interference  with  the  tribe's  aboriginal  possessory 
rights,  Maine  allegedly  not  having  complied  with  the  .Xonintereoursc 
Act  as  far  back  as  1794.  See  qenerctJI?/,  Pas<som<i^u^ddy  Tribe  v.  Mor- 
i;<?3T,-52S  F.  2d  370  (1st  Cir.  ir>75).  Ordinarilv,  in  this  country,- the  as- 
sertion- of  ancient  claim^^  is  barred  either  by  applicable  statutes  of' 
yliniitations,  or  by  the  .doctrine  of  laches-  But  these  impediments  are  - 
*not  ordinarilv  applicable  to  Indian  tribes,  or  the  United  States. 

Xow  28  XT.f^.C.  §  2415.  which  coutains  various  periods  of  limitation 
for  actions  brou£rht  by  the  TTnitod  States  on  l^ehalf  of  various  Indian 
trib^,  is  onc'ertain'^^in  its  effect.  In  the  first  instance,  it  is  applicable - 
against  the  United  States.  It  may  or  may  not  be  applicable  to  Indian, 
t:^bes.-  In  the  second  insta,nce,  it  refers  to  recognized  tribes.  Third, 
it  is  expresslv  not  applicable  to  actions-  which  seek  ^o  establish  title 
to  or  the  righl  to  possession  of  real  or  personal  property.  Accordingly, 
existing  statutes  of  lirditations  are  inadequate  as  a  bar  to-the  constant 
and  perpetual  assertion  of  stale  claims  by  Indian  tribes.  -  . 

The  assertion  of  staleTclaims  which-  upset  certainty  in  the  area  of 
real  property  laTV  and  centuries  of  expectations,  and  shock  the  con- 
science, cannot  be  coxmtenanced  by  our  Ifegal  systemr  Just  us  the  In- 
dian Claims  Commission  Act  erided  vcdtH  finality  tlie  assertion  of  stale 
claims  by  tribes  against -the  United  States,  -similar  -le^slation  Js 
needed  to  bar  the  assertion  by  tribes  o*f  all  stale  claims  Against  all 
parties.  I.  therefore,  propor'*.  a  two-pronged  approach  to  solve  tlie  . 
problem  of  stale  Indian  claims-  The  first  step  is  for  the  Congress  to 
adopt  ie£2:islat2on  wh^h  extinguiaties  for  all  time  all  tribal  or  Indian 
claims  to  interests  in  real  property,  possessory  or  otherwise,  grounded 
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oii  aboziginal  possession  alone.  Indian  lands  held  under  treaty,  statute, 
^TSroi^iti  wwd^  «p  dteed^^gOi^ld  not  bs  ttfTected.  A  s  pointed  out  above 
J*  lankth,       compensation  oc  dtSS^xmder  the  5th  amendment  for  such 

This  would  prevent  the  assertion  of  such  claims  on. 


'-»vi"K  ...frTit,  This  would  prevent  .  

-^md  after  taie  date  of  the  enactment  of  such  legislation.  I-  see  this  as 
'^^eacmtial  to  the  orderly  admihisfcratibn  of  Justice  in  this  country.  - 
fji^o  enstETB^hafc  such  legislation  would  eixtihguish  claims  such  as  the 
FBsaamficmoddy'^  now  asserted  but  ^ot  yet  reduced  to  jud.icment, 
i:  would  resolve  all  doubt  by  recommending  to  the  Congress  the  enact- 

-  mfitsit  of  a.  statute  of  limitations  that  all  such  claims  not  yet  reduced 
to  Indirment  shall  be  fofever  baxxed.  This  woTild  bar  the  ±*issama- 
ouode^  or  simxto  claims  and  deny  to  the  Fassamaquoddy  and  other 
fflmilar  litigants  any  right  to  damages  from  any  parties  for  trespass 
<al  possessOTy  xight^.  Neither  the  Bassamaquoddys  whose  po^esspry 

/•TdghtsniS^  have- been  the  people  of -the  Stote  of 

•  uSine  or  Sa^ssachusetts  who  may  have  desflt  with  them  in  the  ateence 
of  Federal  treaty,  are  j^ow  alive.  There  is  nothing  unf  aair  about  deny- 
ing the  descendents  ol^Jae  Passamaquodctys  a  windfall  find  prevent- 
the  impositaon  of  w  bizarre  g^d  unjust  burden  on  the  descendents 
^the people  of  the  States  of  Maine  and  Massachusetts. 

It  seems  to  mp>  that  tlils  is  the  correct  solution  because  history 
clearly  shows  that  the  tribes  for  almost  200  years  acquiesced  in  their 
land  transactions  with  MTtine  and  that  the  Congress  had  ratified 
Maine's  and  Massachusetts'  -actions.  We  must  not  be  unmindful  that 
«the  -architect  of  contemporary  law  is  always^contemporai^  xact. 
Friedman,  A  Hjstpry  of  American  Law  ITS  (W73) . 

r>En>-mo:>fs :  Tribe  A2?t>  Jisdu^  :  ^^'eed  roit  Fi>'ALmr 

because  the  Conitifution  grants  to  the  Congress  the  po^er  to 
re«Tilate  commerce  v.dth  Indian  tribes,  article  I-  §  S,  the  recognition  ot 
IiSians  as  a  tribe,  i.e.,  a  separate  policy,  is  a  political  question  for  «ie 

-  Con«rress  to 'determine,  ond  its  det erminrct^ions  nra  not  subjac».^to  ^^idi- 
c^al  l^view  unless  the  Congress  wc^re  to ^<^^ljsslv  extend  tge,^label 
of  Indian  in  sin  nrbitrarv  way*  BaTcery.  Oarr;  369-Lr.S.  216,  82  fc>.  Ct. 
691  709-10  (1962^.  But  since  the  Congress  cannot  bring  a  commmiity 
or  a  body  of-r>eople  within  the  ransre  of  it^;  power  over  Indian  affairs 
bv  arbitrarily  calling  them  an  Indian  tHbc,  Id.  at  710,  neitlwr^can 
a  tribe  The  question^  "who  is  an  Indian'-  and  "what  is>a  tribe"  have 
no  meaning  in  the  abstract.  The  questions  have  meanmg  m  law  only 
in  th^  context  of  the  congressional  exercise  of  its  powers  under  -'irti- 
clc  I  S  S.  "Whatever  its  nonarbitrary  exercise  of  that  power  is,  is  l^e 
insvrer  to  the  questions-  Hcnce^  in  any  given  context,  resort  must^be 
had  to  the  relevant^ treaties  of  ^statutes  .by  which  the  Congress- has 
made  its  declaratloga-  •  -  -  .  .  ,  - 
•  The  Commission -fails  to  appreciate  this  fundamental  .principle,  ot 
consstitutional  law.  Bv  chapter  3,  the  Commission  asserte  th^t  an 
Indian  is  a  person  recognized  as  an  "Indian  by  his  or  her  tribe  or  com- 
munity unless  Congress  has  expressly  pi-;vided  to  the  contra:c3r.  ^iTew  it 

"  niav  well  be  that-»n  Indian,tribe  may  refer- to  this  or  that  person  as  a 
member-  But  such  definitions  or  declarations  have  no  consequence 
milei^  the  Congress  specificaliv  recognizes  such  declarations  under  its 


— TT  40 


ERIC 


610 

constitutional  i>ower.  It  is  for  th^ Congress  to,  say  who  is  an  Indian  and 
what^  is  a  tribe  "^for  purposes^ot  l?oderal  Indian  law  and  policy.  As- 
suming the  promulgation  of""adequate  standards,  tlie  Congress  may^ 
well  have  the  power  to  delegate  this  power  to  the  various  Indian  tribes. 
But  in.  the  context  of  the  Commission  report^  this  would  not  be  a  wise 
policv-  tclmerican  Indians  would  be  entitled  to  a  Variety  of  Federal 
benefits  because  t2i^-  are  Indians.  That  being  the-case,  Coijgxess  has  a 
special  interest  in  not  delegating  its  definitional  power  to  Indian  tribes. 
If  the  people  of  the  United  States  are  to  distribiitc^ their  largess,  then 
the  United  States  nitist  be  responsible  for  its  distribution.  I  would  also 
'  vccommend  a  limitations  period,  such  that  after  a  reasonable  date  cer- 
tain, no  person  or  entity  would  be  permitted  to  assert  that  it^is  an 
Indian  or  a  tribe  for  Federal  purposes.  Failing  to  do  this^  the^  Commis- 
sion's recommendations  could  result  dn  an  open  ended  raid  on  the 
Federal  treasury.  ^  -  . 

The  definitional  mechanism  with  a  limitation  period  must  be  used 
witlv.  resnect  to  any  creation  of  new  obligations  on  behalf  of  the 
United 'States,  sugh  as  those"  recommended  by  the  Commission  to 
extend  social  welfare^er vices  to  off-x^ervation  Indians  (ch;  9)  to 
restore  terminated  tribes  (ch.  XP)  and  to  recognize  nonrecognizo  " 
Indians  (ch.  11). 

^   BY  Trkattt  btjt  WmcBC  Exist:  ott  tiie  Hkservatk^x 

It  is  axiomatic  that^he  extend  of  a  tribe's  power  to ,  govern  its 
own  members  is  limited  to  the  territorial  Istpundaries  of  its  own  res- 
ervation. And,  absent  express-  Federal  law  to  the  contrary,  Indians 
going  beyond  reservation  boundaries  have  generally  been  held  subject 
to  nondiscriminatorv  Stiite  law  otherwise  applicable  to  all  citizens  of 
the  State.  MescccleTO  A^pacTte.  Tribe  v.  J  ones  ^  411  U-S-  145.  93  S.  Ct. 
1267,  1270  (>973)-  But  note  that  the  Coiiqress  has^the  power  to 
i«imunize  reserv^ation  Indians  from  the  application  of  State  lur^  off 
the  reservation.  But  the  fact  that  the  Congress  has  the  power  to  im- 
munize reservatioTt>yIndians  from  the  application  of  State  law  to 
them  when  they  go  beyond  reservation  boundaries,  does  not  riiean 
that  tKe  tribe  lias  the  power  to  apply  its  law  tX>  its  members  off  the 
reserroition.  One  would. ordinarily  associate  Federal  preemption  with. 
Federal  jurisdiction.  But*  the'  United  -  States  Court  of  .Appeals  fox 
the  !Ninth  Circuit  --in' the  case  of  Urdted  States^,  'WasKvngtO'su  520 
F.  2d^676u-^^arCir-  1975)  .  cert,  denied^  96  S.  Ct.  877  C1976) .  has  leaped 
d^om  Federal  preemption  of  State^  reiz^ilation  of  Indian  fishing  at 
treatv  Jfishing'  grounds  off  the  reservation^  to  tribal  regulation  of  its 
members  off  the  reservation  in  the  -.area  of  Federal  preemption. 
(Though  footnote  4,  f>20  F.  2d  at  686-^^7,  is  nnclear,  the  opinion  of 
the  X>i^rict  Court  in  Urdt^d  Stctte^  -^/'Washirigtcyru  SS4  F.  Supp.  312, 
410  (W.I>.  Wash.  1974),  rnade  it  clear  that  a,  self -regulating  tribe 
had  no  authority  ovyer  rrf)nniembers.) 

N^ow,  it  is  one  thing  to        that  a  Fedei^l  treaty  grants  to  an  Indian 
tribe  proi>erty  rights  off  the  resen-^ation.  It  is  quite  another  thing  to 
say,  wHere  the  treaty  says  nothixAr  of  the  kind,  that  a  tribe  may  exer-' 
cise  governmental  powers  off  the  reservation  to  enforce  its  off  reserva- 
tion ^property  rights.  The  result  is  wholly  unstipported  in  the  Jaw.  It 
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is  as  thoiigh  a-W>urt  were  to^hol^  tluxt  property  belonguig  to  the  Sthto 
S  Washington,  but  located  in  the  State  of  Oregon,  couJd.be  re-iilatecl 
by  thft  State  of  Washington.  Obviously  Washington's  ]^Uce  and  regu- 
latorv  power  does  not  extend  beyond  its  boundanos;  iso  too,  a  tnbe  s 
self-re'^atory  power  does  not  extend  beyond  its  boundaries.  The  pro- 
tection*^ of  a  tribe's  oJff  reser^'ation  property  rights  is  to  be  accom-. 
plished  under  the  law  of  the  State  in  which  -the  property  is  located*. 
£e  the  tribes  has  federally  protected  property  ^S^^*^^? ^^5^?* 
•tion,  then  it  is  the  duty  oi  the  State  to  enforce  those  lights.  Indeed,  if 
the  State  does  not  enforce  those  rights,  then  it  is  witlnn  the  power  of  a 
Federal  or  State  court  to  enforce  those  rights,  ©ut^ifis  not  withm  the 
power  of  a  Federal  or  State  court  to  grant  to  an  Indaan  tnbe  regula- 
tory  powers  beyond  the  boundaries  of  its  reservation.        '  .  ^ 

O&i  any  event,  the  scheme  established  by  the  United  States  Court  of 
Appeals  for  the  Ninth  Circuit  Ts  unworkable.  Accordingly,  I  recom- 
mcTid  to  the  Congress  a^ropriate  legislation  which  makes  it  clear 
that  Indian  tribes  exercising  powers  of  self-govei-nment  not  only  have 
no  authority  over  non-Indians,  but  also-havtf  nb  governmental  or 
regulatory  authority  outside  of  their'reservation  boTrndaries  ovei-  their 
own  members.  Such  legislation  does'not  affect  treaty  rights  or  tribal 
property-frights  located  off  the  reservation.  But  it  would  preserve' 
intact  dhe^concfpt  "that  a  governmental  unit's  regulatory  powers  are 
no  broader  than  its  territorial  boundaries. 

Those  of  us  who  sponsored  and  supported  the  legislation  to  establish 
tlie  American  Indian  I*olicy  Hevicw  Commis^on  conceived  of  it  as  a 
vehicle  *^o  st-adv  and  recomlnend  to  the  Congress  a  cohferent,  stable  and 
lasting  national  policy  toward  American  Indians. 'Unfortunately,  I 
fear  we  have  jnissed  that  opportunity. 

*  We  have  mi^ed  it  Because  the  valid  and  achievable  recommcnda- 
'  tions  of  the  Commission  will  be  lost  in  a  cloud  of  controversy  over 

others  which  arc  neither  legally  sustainable  nor  pplitically  achievable. 
The  Commission  recojomendations  for  restructuring  the  Bureau  of 
Indian  Affairs  are  thougbtful  and  constructive.  The  many  rccpm- 
mendations  which  call  for  greater  participation  by  Indians  in  decisions 
affecting"  their  lives  deserve  the  support  of  the  American  people 
and  the  attention  of  the  Congress.  Such  valuable  "recoir -  '^ndations 
abound  in  -this  report.  -  -n 

However,  much  of  the  report  is  neither  legally  nor  historically 
a<icuiate-  Most  of  the  inh»ccuracy  springs  from  the  initial  erroneous 
*  conclusions  regarding  sM-ereignl^y,  jurisdiction,  and  trust*  responsi- 
bi lit V.  These  very'basic  and  fundamental  errors  permeate  and  taint 
a.lmost  everv  part  of  the  report.    ,  -  t: 

•  -"-Indian  tribes,  because  of  the  misapplication  of  total  sovereignty,  be- 
come su3>^r-governments  possessing  all  authority  and  powers  not 

-  express! V  forbidden  them  by  Congress. 

Tribal  governments,  because  of  the  inistaken  scope  of  the  Commis- 

•sion^s  recoraniehdations  regarding  jurisdiction,  hold  sway  over  the 
lives  and  fortunes  of  many  who  have  no  representation  in  the  govern- 
ing body  which  makes  decisions  affecting  their  lives. 
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An  imduly  broad  and  unwarrantx^d  extension  of  the  tnist  lespoji- 
sibility  leads  to  special  *oblii?ations  in  hcaltli*  Avolfarc*-- education,  aiid 
tribrJ  jsrovemment.  The  same  broad  interpretation  vrould  result  in  the 
•  extension  of  heretofore  nonexistent:legal  obligations  to  off-reservation 

Indians*,  terminated  tribes  and  nonfcdc rally  reco^iized  Indians. 
/    As  a  legislator  I  must  say  that  many  of  the  recommendations  have 
Absolutely  no  chance  of  bcin^r  enacted  into  law*  That  is  because  they  are 
oblivious  to  political  reality.  The  combined  efi'ect  of  a  number  6f  recom- 
mendations and  findings  CQiistitutes  a  degree  of  separatism  Tvhich  *Ais 
Country  is  totally  unprepared  to  assume.  fcJonic  of  tho  rccom^mendations" 
;and  findings  are  inimical  to  concepts  ^ve  hold  sacred  as*^  American 
"  citizens.         .  > 

So  in  the  lieadlong  flight  to  preserve  the  uniqueness  of  tlie  American 
Indian,  the  Conimission  reconun'ondations  go  too  far  a^id  in  my  view- 
threaten  the  existence  of  tlic  vcrj'  thing  ^ve  seek  to  pi;<*serve.  The  quick- 
est  and  most  ceii:ain.  way  to  destroy  that  uniqueness  is  to  ihunediately 
implement  all  the^econimondationVof  tliis  Commlssiom  The  backlash 
.  of  the  dominant  culture  would  be  swift  nnd  sure,  - 

Even  in  the  absence Ti^f  backlash,  subjecling  the  non-Indian  majority 
to  Indian  jurisdiction  will  effectively  destroy  Uie  liniqucness  of  Indians. 
.Tlie  majority  would  then  have  a  .  take  in  tlie  ex<:?rcisc  of  jjower  which 
would  be  irresistible.  Congress  would  Iiave  no  crhoicc'but  to  closely 
"J^upervise  Indian  go\'ornmental  decisions  in  a  way;;7that  would  totally 
frustrate  the  very  purpose  of  giving  Indians  governmental  powers  in 
^the  first  instance.  V  *  ^  , 

Tliat  would  be  unfortunate.  TtTiilc  it  may  have  been  necessary  at  one 
time  to  pursue  the  melting  pot  tJicorv  in  this  Xation,  we  Ure  now  big 
enough,  strong  enough,  mature  enough  and  h  "*ef  ully  wise  cnougli^  to 
coimtenaiice  £tnd  even  encoujrage  diversity  in  our  culture. 

The  American  Indian  has  a  very  rich  and  unique^culture.  lie  shpuld 
be  given  every  opportunity^to  practice  that  culture' Rut  the  Anieri<ta?i 
Indian  is  also  an  American  citizen.  lie  lives  among -^Vmerica^  citizens. 
AVays  can  be  found  to  prevent  the  collision  of  Iiis  uniqueness  as  an 
Indian  and  the  rights  of  other  Americans,  including  Indians,  under  tlie 
Constitution.. 

I-rCgislaticn.  snrli  as  the  Indian  Sclf-Dcterniination  Act^  which  pro- 
motes scparateness,  should  receive  priority  by  the  Congress  if  that  Js 
what  Indians  want.  Substantial  decisionmaking  by  Indians  over  events 
which  control  tlieir  lives  should  be  allowed.  I^egi^slntive  action  should 
come  from  a  sincere  and  realistic  desire  to  continue  the  special  relatioxi- 
ship  between  Indians  and  the  Federal  Government.  But  we  ;nust  not 
legislate  out  of  a  sen^^e  of  guilt  or  excessive  zeal  to  cure  alj  the  sins  and 
inequities  of  the  past.  Distort in^r  the  present  <tnd  future  to  atone  fox- the 
past  cannot  be  the  basis*of  a  5?table  and  enduring  policy. 

Xhc  TJnitcd  States  is  prepaid  to  accommodate  Indian  interests,  and 
to  provide  a  substantial  c:ogree  of- seif-detorminatioru  But  there  is  a 
point  beyond  which  it  cannot  go — our  federal  framework  will  not  be 
compromised,^  nor  will'tlic  rights  of  non-Ind^?S^s  be  ignored^  Wliere 
tribal  aspirafions  collide  with  constit  onal  values,  the  tribe's  interests 
must  yield.  Xor  can  the  rights  of  tiie  non-Indian  majority  be  com-  ' 
promised  to  siipport  tribal  aspiration^?.  Boi ng  justice  by  Inclians  does~ 
not  require  doing  injiistices  to  non-Indiax;s: 
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.  SEPARATE  VIBWS  .  OF  SEN ATOR  JAMES  ABOUREZK, 
t  CHAUiMAN"  OP  THE  AMERICAN  INDIAN  POLICY 
.      REVIEW  COMMISSION 

The  "Vice  Chairman  of  the  Commission,  Congressman  Lloyd  Meeds, 
Jhas  issued  a  strong  dissent  to  tJie  Commission's'  Majority  Report 

*  "Recommendations.  I  have  no  quarrel  with  liis  right  to  do  so.  Wero-his 

-^  dissent  merely  a.  statement  of  disagreement  with  the  report's  recom- 
mendations, I  would  perceivje  no  need  to.  make  this  additional  response. 
The  Commission's  Fmal  Report  stands  on  its  orao^s  a  comprehensive 

-  and  objective  statement  remirding  thfe  status  of  the^Qnited  States  Giov- 
exximent's  relationsMp  witti. Indian  tribes  and  indi-vd duals.  The  ar^i-" 

.  ments  advanced  in  the  brief  prepared  by  the  Vice  Cfiairman  are  fully 
and  adequately  met  by  the  fmal  repbrt.O!  firmly  beJieve  that  any  per- 
son who  co?yi]parcs  the  .objections  made  in  the  dissent- with  the  cor- 
responding sections  of  the  final  report  will  come  away  impressed  by 
the  meticmous,  thorou<rh,  and  dispassionate  analysis  which  supports 
the  report,  imd  by  the  wisdom  sCn<?^  farmess  of  the  conclusions  it  reaches. 

I  do,  however,  feel  compelled  to  respond  to  another  and  more  trou- 
bling aspect  of  the"  Vice  Chairman's  remarks.  The  dissent  advocates 
the  extinction  or  scYere  limitation  of  the  time-tested  doctrines  of  tribal 
sovereignity,  jurisdiction  and  trust  status.  In  doing  so,  it  wor^d  do 
away  with  the  basic"  foundations  upon  which  the  structure  of  federal- 
Indian^-relfiltionships  have  stood,  and  must  continue  to  stand.  These 

~nP™i9iP^®s  ceiitral  to  the  lUtimate  goal  of  the  American  peopIe,-^ 
that  trifj^^Ti  people  enjoy  frilly  the  rights  and  benefits  of  American 
citizenship  while  retiring  a  diverse  and  identifiable  cultupil  heritage. 
In  addition-,  the  brief  Tor  the  Assent  attempts  to  undermine  the  Cbm- 


well  as  the  partisan  fashion  in  which  it  is  presented,  compels  me  to. 

respond-  i  ^  j 

The  dissent  criticizes  the  rei>ort  for  failing  to  be  "objective."' J  find 
this  criticism  strikingly  ironic,  given  the  partisan  manner  in  which 
the  dissent's  criticisms  are  presented.  The'  Vice  Chairman  has  written 
n  le^2?il  brief  to  expr^BSS  his  dissenting  views^'Tt  is  an  advocate's  brief, 
presenting  but  one  interpretation  of  fact  and  law.  designed  to  support 
a  preconceived  coiiclusion.  To  use  such  one-sided  advocacy  as  the 
mesns  of  attackin«r  the  objectivity  of  this  Commissioi^s  work  is  ill- 
advised  and,  I  believe,  ultimately  self-defeating.  The  dissent's^  legal 
analvsiaof  the  law  i^garding  sovereignty  and'  jurisdiction  is  simpjly 
>prron^";  its  selective-quotation  frptri  a'handful  of  the  relevant  ca^^  mis- 
states the  case  law  and/could  easily  mislead  the  uncritical  reader.  In 
this  re^rd,  I  mcrelv>invite  the' reader's  attention  to.the  corresnondmg 
sections  of  the  Ma^rity  Report  for  a  more  thorougti.  and  objective 
*    ition  of  judicial  statements  on  these  issues. 

(8^5)  •  . 
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A  more  •serious  or  ror  is  presented  by  the  dissentV  assertion  that  the 
^omixiiosioxi's  woric  wah  biiisecl  f i^om  the  fitart  because  of  the  composi-J-* 
tion  ox  Commiission  and  task  forces.  I  consider  txus  cVmrge  indefensible.*'  - 
^  Tlic  Vice-Chairman  ^vas  the  prime  sppnFor.  ^nd  mana^ror  in  the  TTouse 
of  Keprcsentatives  of  the  lejrishition  wkich  established  the*  Commis"- 
sion's  metliod  of  operation.  The  rosohition  he  intrpdirced  directed  that 
five  Ihe^cleven  commissionei-s  be  Ajnerican  Iiidians^  and  that  each 
of  tli^  task  forces  havo  a  jnajority  of  Indian  membership.  Jt  is  un- 
scemrv  for  him  now  to  fanlt  this  cnablin^r  le^ftlation^as  makinjr  it 
"inevitable''  that  the  Coliimission^s  ropol^  be."the' product^of  one-sided 
advocacy  in  favor  of  'Americaxi  Indian  tril>^*^.'-  (l>i^=sentri>.  571). 

I  take  the  Vice  Chairman-s  coraplaint  that  tho  (  \c>inniission\;  rec- 
oTlmienciations  benefit  tho-pcollly^i  of  Am<:^rican  Tn<iians  in  our  society 
as  ari  affirmation  of  the  CcmjjKssionV success      :Mootiiiir  its  le<j:islafive 
mandate.  Tl\o  le^slTrribu''\\MiicK,crc:Tted  the  Anu  ricnr:  Indian  Policy 
Keview  Commission  did  not  callvfor  turnin<r  bac  1:  ^lio  clock  oh-pros:ress  . 
already  made  toward  tlie  eventual  economic  and'^.-    ial  self-sufficiency 
of  Indians.  It  specifically^li reeled  the  Con<ri ess  to  fiirihiilate  ^^policies 
and  programs  for  the  benefit  of  I'ndian^pcople/' ^It  does' not  follow  that^ 
anvthinjr  whicli  benefits  the  Indian  works  aoralhst  the  interests  of  the" 
noTl-Tndian/The  dissent  does  a  di>^scrvico  by  nssumirictthat  tKe  intcrests  . 
of  Indian  peoples- ;;>re  different  from  those  of  *^the  United  States;  the^  * 
States,  Vnd  non-Tndian  citizens."  In  many  instances,  these  interests  / 
^-onveio^e*  -Most  oYten.  the  complex  issues  .vhich  the  Commission  ad- 
tnesscd*  could  not  accuratelv  be  catc;Lrorize<l  into  "intereSts'Mhat;  are 
necessarily  Indian  or  non-In^lian:  Xhis.shortsi<rl7te^lness  in  the  dissent 

is.r*ritical*  -  ^  ji*      -t^  ^  ^ 

Even' if  a  particular  recommendation  coiild  be  fairly  described  as 

'  "pro-lndiap.-^  I  would  never  think<^hut  such  a  recommendation  an- 
tomaticallv  becotnc^'-anti-white/'  Yet,  such  an  attitude  is  in  constant 
evidence  throu^rbout  the  dissent,  which  rei:)eatedly  presents  the  inter- 
ests of  Indians  and  non-Indians  as.  beiniT  in  opposition.  In  an  effort 
such  as  tliis  re|5ort,  dependenC"  upon  coopeartion  and  mirtual^ respect.  * 
ar<rnments  which  tend  to  rekindle  the  flames  of  racial  mistrtist  strike 
me  ,as  exceedincrly  irresponsible.  To  state  that  the  C<5mmission"s  rec- 
ommendations return  to  I  iid'inn  people  a  decree  of  sel^^ifficiency  and 
control  over  their  own  Vi\  e>  ^  *^d  property  is  to  ackn>s^P^^;xe  tlfixt  th^ 
Commission  succcs^^  f.^iily  foHr  od  its  Con-zressional  dirj^^ve  ;  to  char- 
acterize thesji  recomm  :  l:iti  iis  as  "favori-irr  Tndians^^  rhtjses  the  spec-  - 
tre  of  a  racial  anta^ronism  and  majoritarian  domination  wh^^Ii  I  had 
hof>ed  was  buried  forever  in  a.  shameful  past. 

The  leiri slat rv  e  propo^nl--  winch  the  Vice  Chairman  planf:  to  recom- 

^mend  amount  to  a  repudi^.rion  of  his  initial  concern  :Por  the  strenirth- 
enin^r  of  Indian  pel f -detv :      nation.  A  primary  ri?ason  f or  the  disarray  ^ 
of  Indian  nfT?»'Mv  to<lay  "is  the  piecemosih  r^ne-or-t\vo-nroT>osals-at-a- 
rime  r^ppro    ix  iaken  by  Congresses  in  the  pasf.  This  Commission  was 
ossfM^ '  :;^llv    .\r  ''to*^  to*  nndoT-taTce  n  roinr>rnhensive  review  of  Indianr* 
policv  then,  to  nse  Ciiat  i^v4cWas  a  blueprint  to  make  recommendations 
on     broad  r:i^ _  -  of  issues  aiTertjnir  Indian  life.  The  Comm|j=s.ion  saw 
as    ontrr:]  ro  It?^  -v^^rk  tli*^  fact  that  proposed  le<xislation  must*reflect  . 
th-  irrterdependence  of  Tridian-relrited  issues.  Any  le<2:islation  nriust  in- 
tcirrate  consulerations  r^:  Indian  licalth*  tribal  frovernment,  tribal  ju- 
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vv  racDcwwn,  Inaiaji  edtication,  tribal  sovcrtji^mty,  thc-deyclopmcnt  and 
^l^luxitecttcmLojLTe^urcca,  aj^d  tho  ft^lcral  trust  fcsponfubihty.  In  short, 
?^^C^ET«  raust^o^  ae-«ts  whole  pi^  v;oniim?^ioft  n 

■it^itedatkms  are  ma^  d&rom  that  perspective.  • 
■t:  :   Taken  individoally;  one  or  more  of  tho  Icsn-slative  recommendations 
aa^^ooedin  the  dissint  might  seem  reasonable.  To  take  thon^  in  stich  a 
i'^ishion.  However,  would^amottnt  to  the  piecemeal  approach  wnich.  the 
^'^Commis^on  was  directfed  to  avoid.  But  far  worse  wonld  be  accerrtance 
r«  of  the  dissent's  recominendations  in  toto.  The  "bag  picture"  of  Indian 
;         which  the  dissent's  proposals  paint  for  ns  would  mark  a  return  to- 
^^L*he  worst  featu*=^  of  the  termination  and  allotment  periods.  Termi- 
'5nation%  of  course,  is  hot  a  goal  explicitly  articulated  hy  the  dissent. 
;  But  that  would  be  the  sure  and  practical  effect  <jf  implementing  the. 
series  of  proposals  advajriced  bv  the  Vice  Chaim>an  ;^linunatmg  triba. 
deteltoiination  of  membejship,  removing  tribal  tax  exemptions^  drasti- 
^cally  limiting,  the  tribal  taxing  power,  and  severely  de  tailing  general 
government^  powers  of  the  tribes.  Adoption  of  the  narrow  trust  pol- 
icy advocated  by.  the'  dissent,  together  with  its  recommeitdations  to 
•  extiiifeuish  tribal  claims  to  aboriginal  territory-  and  to  empower  sta^tes 
to^tax  and  contrt>l  hiUd-use  planning  on  reservation  land,  would  marlc 
a^  great  a  thteat  to  the  self-sufficiency  of  Indian  people  as  did  any 
^proposal  advanced  during  the  unf Qxrtiinatc  ^'allotment"  st  ra.°  - 
>  .  turning  its  back  on  tiic  godrl- of  economic  index>t*ndence,  the  ais- 

■  sent- would  entrench  the  governmental  paternalism  which  Irdia^i:>eo- 

g"  le  have  worked  so  hai^d  tq.  eradicate.  Tlie  ultimate  conseerueuce  \yoilld 
B  the  virtual,  assimilation  of  Xative  Americans  into  the  dominant 
-  .culture,  destroying  thelast-vestiges  of  a  distinctively  proud  and  inde- 
*pexident  way  of  life.  Such  a  result  was  not  intended  by  the  Congress 
'  when  it  wrote  this  Commission's  mandate.  I  am  confident  tliat  the  Gon-- 
^  gress,  when  passing*  upoi*  the  Commission's  response  to  that  mandate, 
'  will  renew  its  own  commitment  to  a  proud,  self-sufficient,  and  cul- 
turally distin^tJCtrdian  heritage.  ;      ^         -  ^ 
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JPAItiTE  VDST^S  OF  INDIAN  COMMISSIONERS :  JOHN  * 
BOKBmi>GE,  JR^  LOUIS  R.  BRXJCK,  ADA  DEER,  ADOIJ>H 
I>IAI^  AND  -JAKE  WHITECROW  OF  THE  AMERICAN 
INDIAN  FOnCY  REVIEW  COMMISSION 

it  is  our  ^iar«d  conviction  tliat  this  -final"  report  of.  the  American 
Indian  Policy  Review  Commission  will  be  recognized  as  an  historic 
doctlment  sisiiificantly  contributing  to  the  orderly  developinent  ot 
Federal  Tn^T>  policv,  E"or  the  first  time  in  the  history  of  the  Ijmted 
States  a-joint  conuni^oh  of  the  Congress  has  conducted  an  ei^austive 
analysis  of  the  relationship,  between  the  United  States  and  IfTative^/ 
American  governments  and  peoples.  The  fact  lihat  five  of  ^e  elev^ 
members  of  the  Commission  were  themselves-  ^lative  Ameiacan, 
app<»xited  in  accord  with  Congressiqnal  mandate,  constitute  a^prec- 
edCTit  cf  inreat  importance.  It  is  a  reflection  of  the  progr^sive^pint  of 
fairness  predominant  in  the  Arierican  society  that  the  Congress  could 
commission  a  studv  of  this  kind,  wherein  the  Indian^embers  have 
participated  equallv  with  the  Congressional  memte^  m  foimulatmg 
comprehensive  recommendations  designed  to  shapeT x  promising  future 
for  Federal-Indian  relations.  ■         .       ^         •    -  ^x,^ 

In  creating  the  American  Indian  Policy>Review  Commission,  the 
Omgress  recognized  the  pressing  need  fo^this  work.  Ijn  lommg  the 
Comnission'as  representatives  of  the  Indian  tribes  an<x  their  people, 
we  emphatically  concurred  that  this  wa/ a  matter  of  great  urgency-  J^s 
set  forth  in  the  authorizing  legisiatio;ti,  the  purpose  of  the  American 
Indian  Policy  Review  Commission  was  clear  and  unmistakable.  ±Jie 
Commission  was  charged  with  the  task  of  thorou<^ly  ^eviewmg  every 
"aspect  of  the  unique  relationship  which  exists  between  the  Ui^ea 
States  and  the  Indian  tribfes  against  the  backdrop  of  history'  as  weL'  q^s 
presentlv  prevailing"  conditions.  Further,  the  Commission  was  to 
specificsdly  formulate  comprehensive  recommendations  which  could 
^rve  as  a  framework  for  future  pulicy  developments.  In  short,  the 
parameters  of  existing  law  and  policy  served  as  a  pomt  of  reference 
beyond  which  the  Commission  members,  in  their  collective,  judgment, 
were  called  upon  to  point  the  direction.  -  .  .         -        ^      .       ~  ' 

The  work  of  this  Commission,  in  our  opmipn,  reflects  the  smcere 
interest  of  the  Congressional  members  who  have  devoted  considerable 
time  and  attention  to  the  intensive  process  of  reviewmgand  reconcUmg 
in  two  years  the^  inconsistencies  and  confusion  resulting  from  tw^  cm- 
turics  of  often  conflicting  policies.  We  are  convmced  that  the  standards 
of  scholar:^  analysis  and  objective  methodolbg3.  applied  to  the  prepara- 
tion of  this  report  will  withstand  the  most  riSjoroi^  scrutiny  and  thjs 
omonumental  work  will  prove  to  -be  of  lasting  value  m  the  development 
of  legislative  remedies  and  resolutions-  . 

(621)  c  " 
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The  93d  Congress,  in  providizi^  for  the  estafolisnment  of  tlic  Com- 
TTiTSsibn  by  Joint.  Kesolution^  found  tliat : 

'IZhe  i>oH<^  implement  relationship  (XJ.S.--Indian) 

lias  shifted  and  chartgcd  witli  (^Aanging  administrations  and* 
passing  ye^xs,  •wdtlioufc  apparent,  rational  design  find  without 
a  consistent  goal  lo  achieve  Indian  self -snfficien^^ 

•  :  It  is  our  judgment  that  the  goal  of  Tjrxdiai?.  self-sufficiency  is  indeed 
a  zoatt^  of  over-riding  importance-  13Very  single  Indian  tribe  in  this 
^Nation  aspires  to  this  goal  and  wehe*!re  recommended  that,  as  a  policy 
of  the  li2gli^t;priority,  the  Federal  Government  should  make  a  con- 
certed effort  to  assist  Indian  tribes  in  their  efforts  to  achieve  economic 
sel£-suffilciency»  There  are  tw^o  elements  essential  to  the  abiiity  of.  all. 
Xndian  tribes  to  progress  toward  economic  development  and  eventual 
sfjf -sufficient;  sel^govemment  i-e.*  sovereignty'  and.  the  trust 
relationship-  ^         '       -  .  . 

Without  gbveimmental  aTithoilty  to  en&ct  laws  regulating  natural 
resource  and  industrial  development  or  to"7icense  and  possibly  tax 
commercial  activities  within  reservations,  or  Ti^itliout  the ;  judicial 
authority  to  enforce  and  interpret  txibal  la^rs^  it  is  simplv  not  possible 
for  Indian  tribes  to  achieve  economic  iudependeiice,  -Equally  important 
is  the  continuii^  trust  relationship  between  Indian,  tribes  and  the 
United  States-  The  legal  incidences  of  this  i^elationship- protect  the 
propei±y  and  the^rigfits  of  tribes  while  symbolizing  to  th^  Indian 
people  tiie  guj£.rantee  of  good  faith  and  honor  professed  Oj*  the.  United 
States  toward  tham-  *The  historical  experience  of  the  allotment  era  and 
the  termination  period  conclusively  proves  that  the -direct:  opposite  of 
self -sufficiency  will  befall  the  Indian-tribes  when'the-^rrust  relationship 
is  abrogated.  ^    ,    .  •  /  ^ 

an  experience  in  policy  f  ormrilatioi?.^  pur  tenure  on  the  Commis- 
sion has  been  enlightening  for  us  all.  Yet,  despite  the  legal  cornplexities 
and  the  confusing  ran^  of  jssuesop^ie  have^  found  th^  the  cornerstone 
of  !Fedexal-Indian-poli<^  can  be  stated  -simply  and  clearly.  Froni  the 
very  beginning  of  this  country,  the  law'  Ir  asa:iecogDized  that  the  l!?^ative 


has  tim&  and  G^ain  bound  itself  to  .respect  this  basic*IjbdianrHgHt7Lnd 
has  assumed  the  responsib^ty  to  protect  the  Indiari  people  in  the 
/  possession  of  their  lands  and  in  the  exercise^  of  their  rio:hts.  Gonse- 
;/  \  quently ,  iself-g^^]exTanent  (i-e.-^  sovereignty)  in  conjrmctibn  with- the 
trust  relationsm^^^^  tintily  the  inheritance  of  Iigidian  people*  Although 
times  and  conditionsTftfisn^^g,  the  United  States^  adherence  to  a  policy 
of  continuing  to  keep  f aitn^^h  the  Indians  on  this  fundamental  level 
f     will  always  remain  the  d^uhdation  o£  Federal-Indian  policy.  This 
-    [    policy,  underlies  the  entire^  range  of  questions  and  issues  addressed  in 
great  depth  and  detail  in  the  final  report  of  this  Commis^on. 

Tliere  are  many  individuals  who.  contributed  to  the  investigative 
work  o£the  Cbmmission'B  task  forces!  each  of  which  submitted  sepa- 
rate reports  in  the  fall  of  1976^  whose  efforts  deserve  acknowledgement. 
1  'Iheir  task  force  reports  vrere  ^ymthesized  by  the  core  staff  of  thfe 
Commission  and  their  entire  range  of  reconimendations  were  pre- 


i>iBented  to^^T^^  debate  and  approval  or  disapproval.  Tins 

p?a£a3ipera  which,  coznbizied  the  political  expertise  and  judg- 

^Pim^nr^  cif  the  Obngresfflional  members  of  the  ^  Commissioii  vrith  the  In- 
t^dian  has  resulted  in  what  we  feel 

f^  j^^  baJazicedL  and  moderate  range  of  positions. . 

'v^^^^  not  been  "without  a  degree  of  con- 

the  time  approaches  for  the  formal  submittal 
^^'[fft  the  At^**^^^  TnrTjart^'Ri^lirgr  Keview  Commission's  report  to  tJie 
^f^Gtongre^  this^^^^i^  controversy  continues.  In  the  expectation 

•  •  the  p^ublic's  perception  of  the  purpose  of  this  Commission,  its 

:v  ;prc>cedi^^  and  of  the  nature  of  thxs  report  might  not^be  easily  or 
:S  cte^  weJiave  determined  it  appropriate  to  offer  this 

;  "separate  joint  stg  tenwTit^  ^       .  ^  - 

^/Sefvi&r^  conSideirations  stand  out  as  bcing^  the  >mpst  susceptible  to 
:  c^  -Ar  central  question  is  the.^ulcer- 

v  tainty-as  t^^  the  CoTn7Tni5=ffnon's  role  was  to  xmequiv<x5ally 

^^express  the  aspirations  of  Indian  people  or  whether  -the  Commissioii 
^^was  to  function  exclusively  as  a  mechanism  to  balance  Indian,  interests 
T^rith  potential  or  actually  confficting*  interests^of-the  Stat^  and  non- 
:   Indian  groups.  It  has  always  been  our  understanding  that  the  Com-- 
mission  is  an  extension  of  the  national  political  process  of  this  coun- 
try's le«:islative  body,  the United  States  Congress-  A-ecordingly,  while 
it  was  Congress^  clear  intent  that  the  Commission  address  those  prob- 
lems  perceived  by  the  Indians^  the  Commission  was  equally  responsible 
to  lazier  political  interests  and  accoun^ble^o  the  public— just  as 
Congress  is.  This  has,  of  cour^,  entaned's^me  disappointment  in^the 
Z   eirpec^^  Indian 'people,  but  this  "strikes  us  as  an. -ine;vdtable 

— dement"  "o:f^^±£e^^pc^ti^caI--px'^^  !By  the  same  mea*5urc,  those  whoso 
interests  may4>erin  conflict  with^  social,  legal  or  political 

interests'of  the  Indians^  v/^^l  imdoubtedly  find  or-r  i^ecominenda^ons 
=r^don<?t  fulfill  t}aBir  expectations.  For  example,  many  Indian  tribes 
aspire  to-  the  gos  I  of  regaining  original  treaty  boundaries.  In  its  nar- 
^^rative  analysis,  the  rei>ort  recognizes  that  Federal  law  has  recognized 
•  a  variety  of  ways  through  which  the  TTnited  States  has  .  reduced  the 
i   size  of  reservations*  Under  existing  laws  many  tribes  are  foreclosed 
:  from  successfully  asserting  a  right  to  reestablish  the  \  original  treaty 
I  boundat^ies  of  their  reservations,  "We  have  made  no  r< -commendation 
V  which  would  enlarge  existing  legal  remedies  which  tribes  are  now  pro- 
\  vvided  imder  the  law  nor- have  we  recommended  that  any  potential 
\  right  of  tribes  to  -regain  treaty  boimdaries  be  foreclosed* 
,  \    Similar  conflicts  suiround  the  question  of  tribal  authority,^  as  no w 
;  Federal  law.  to  assert  govemmental  jurisdiction  over 

/^oh^trxbal  members, :  The  report  again  recognizes  that  existing  Fed- 
eral  law  is  in  a  develoT>ing  state  on  this  questipn -and,we  accordingly 

-  niade  no  recommendations  which  would  call  for  lcs:is7ative  actiou  on 

-  this  issue.  An  unqualified  advocacy  position  on  behalf  of  Indiaii^ 
would  have  been  to  call  for  a  legislative  extension  of  tribal  govern- 
mental rijyhtsl^  Those  who  are  convinced  that  Indian  tribes'^i^ould  not 
exercise^  any  authority  over  non-members,  undoubtedly  were  disap- 
point^ed  that  no  recommendations  called  for  restricting  of  curtailing 
tribal  authority  which  may  be' presently  supported  by  existing  law. 
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It  was  our  analysis  and  judgment  tliat  legislative  ijitcrveaation  liss 
not  proved  to  be  an  effective  or  productive  ^^^^^^mier  of  resoljT^ 
auriidictional  conflicts.  Experience  has  also  sHown  tiiat  ^^^^^^f  • 
tween  tribes  and  the  States  or  other  locsn  units  of  government  ha^ 
/proved  to  Ibe'  unsuccessful  at  resolving  satisfactorily  these 
i  tional  disputes.  As  the  report  makes  clear,  our  conclusion;  was  tha*  clr-i 
most  obvious  and  satisfactory  manner  of  settling  3urisdi^zon^/gov- 
eramental  disputes  between  ti-ibes  and  States  hes  m  the  dire<^on  of 
negotiated  settlements  and/or  intergoveminentai  aOTeen*nts.  In  sucn 
a  process  each  government  lias  Uie  opportuiutv  to  deHne  the  nature  and 
eirtent  of  its  interests  and  the  resolution  of  the  dispute^  by  definition,^ 
^s  iri  the  best  interests  of  both  parties.  In  addition,  ttirouoh  negotia- 
tion and  intergovemn^ntal  agreements,  a  degree  *of  flexibility  whicH 
allows  for  mu^al  modification  in  the  event  of  chimged  circumstances 
is  achievable  in  ways  which  are  not  possible  through,  the  process  of 
Htiscation  or  Federal  legislation.  -  ^ 

•Rie,  process  of  analvsis  which  the  Commission  employed  as  illus- 
trated above  was  applied  to  a  wide  range  of  such  issties.  Although 
questions  of  jurisdiction  which  go  to  the  status  of  Indian  tribes  as 
self-oroveming-  political  entities,  are  perhaps  the  most  difficmt  and 
controversial  in  Indian  affaii-s,  wc  woirld  emphasize  that  this  report 
addressed  the  entire  range  of  substantive  questions  m  Indian  affairs. 
Our  best  efforts,  as  were  those  of  the  Congressional  members  tiie 
Commission  staff,  were  directed  at  ortabliphing  a  blueprint  for  the 
future  development  of  Federal  Indian  policy.    ^  . "  . 

A.S  Indian  members  of  the  Commission  we  express  our  appreaaticn 
to'the  members  of  Congress  who  haVe  served  on  the  American  ^dian 
T>olicv  Keview  Commission.  Their  part  in  this  historic  opportunity 
for  the  Indian  people  to  participate  in  the  formulation  of  the  United 
States  Indian  policy,  we  believe,  will  constitute  a  tribute  to  theic  states- 
manship. We  commend  the  staff  of  the  Commission  for  their  uncom- 
mon dedication  to  this  effort.  T^'e  are  personally  aware  of  the  lopg 
hours  the  staff  has  worked»and  the  tremendous  amount  of  energy  that 
has  £ro'no  into  this  renort.  -  -  -t        it.  j 

Tt'is  fitting  chat  this  report  is  presented  at  a  time  when  the  moocl 
of  thi<5  :N'ation  is  to  reexamine  the  past  and  plan  for  the  future,  in 
this  "context,  the  report  presents  .a  challenge  to  the  Congress,  to  the 
A.merica.h  public  and  to  the  Indian  people.  It  is  .  ofh  appropriate  and 
fortunate  that  the  Congress,  as  the  national  forum  whereinaH  P?hti- 
cftl-interests  are  represented,  is  now  «^ven  the  responsibility  and  tne 
opporEttnitv  to  formally  respond-  ,  , 

Ajs  each^lcgislative  recommendation  is  considered  by  the  respective 
Committees  of  the  TTouse  and  the  Senate,  the  process  of  evaluation  and 
public  debate  will  afford  another  opportunity  for  all  interested  parties 
to  express  their  vir-ws.  In  nianv  respects,  this  crucible  of  the  legislative 
.process  will  be  a  true  measure?  of  the  American  Indian  Poli^  Ke-^ew 
"Commission's  achievements.  We  remain,  convinced  that  th^ 
will  be  seerf  as  an  historic  contribution , not  onV  on  behalf  of  the, 
Indian  people  but  on  behalf  of  and  to  the  credit  of  the  American 
people-    -  .i.  _ 


